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Rules and Regulations 


Title 5—ADMINISTRATIVE 
PERSONNEL 

Chapter |—Civil Service Commission 
p ART 213—EXCEPTED SERVICE 
Environmental Protection Agency 

Section 213.3318 is amended to show 
that the positions of the Assistant Di¬ 
rector for Congressional Affairs and of 
one Congressional Liaison Representa¬ 
tive are excepted under Schedule C. 
Effective on publication in the Federal 
Register (3-17-71), paragraphs (i) and 
(j) are added to § 213.3318 as set out 
below. 

§213.3318 Environmental Protection 

Agency. 

• • • * • 

(i) Assistant Director for Congres¬ 
sional Affairs. 

(j) One Congressional Liaison Rep¬ 
resentative. 

(5 U.S.C. 3301, 3302, E.O. 10577; 3 CFR 

1954-58 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 

[sealI James C. Spry, 

Executive Assistant 
to the Commissioners. 

(PR Doc.71-3660 Piled 3-16-71;8:45 amj 


PART 213—EXCEPTED SERVICE 

Department of the Interior and 
Environmental Protection Agency 

Sections 213.3312 and 213.3318 are 
amended to show that (1) the position 
of Executive Assistant to the Commis- 
[ sioner, Federal Water Pollution Control 
Administration, is no longer excepted 
under Schedule C. and (2) the position 
, of Executive Assistant to the Commis¬ 
sioner. Water Quality Office, is excepted 
under Schedule C. 

( 1) Effective on publication in the 
, Federal Register (3-17-71), subpara¬ 
graph (2) of paragraph (n) of § 213.3312 

is revoked. 

| §213.3312 Department of the Interior. 

• • • • t 

jn) Federal Water Pollution Control 

Administration. • * * 

<2) lRevoked] 

• • • • • 

2 Paragraph (h) is added to § 213.3318 

** set out below. 

§213.3318 Environmental Protection 

Agency. 

♦ * • • 

1 ' 0n e Executive Assistant to the 
Commissioner, Water Quality Office. 


(5 U.S.C. 3301, 3302, E.O. 10577; 3 CFR 
1954-58 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 
f seal] James C. Spry, 

Executive Assistant 
to Vie Commissioners. 
IFR Doc.71-3661 Filed 3-16-71;8:46 ami 


PART 213—EXCEPTED SERVICE 
Treasury Department 

Section 213.3305 is amended to show 
that the position of Confidential Staff 
Assistant to the Commissioner of Cus¬ 
toms is excepted under Schedule C. Ef¬ 
fective on publication in the Federal 
Register (3-7-71), subparagraph (4) 
is added to paragraph (c) of § 213.3305 
as set out below. 

§ 213.3305 Treasury Department. 

(c) Bureau of Customs. * • • 

(4) One Confidential Staff Assistant 
to the Commissioner of Customs. 

• • • • • 

(5 U.S.C. 3301, 3302, E.O. 10577; 3 CFR 1954- 
58 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 

|FR Doc.71-3761 Filed 3-l6-71;8:50 am[ 


PART 213—EXCEPTED SERVICE 
General Services Administration 

Section 213.3337 is amended to show 
that one additional position of Confiden¬ 
tial Assistant to the Commissioner, Pub¬ 
lic Buildings Service, is excepted under 
Schedule C. Effective on publication in 
the Federal Register (3-17-71), sub- 
paragraph (2) of paragraph (b) of 
§ 213.3337 is amended as set out below. 

§ 213.3337 General Services Administra¬ 
tion. 

• • • * • 

(b) Public Buildings Service. • • • 
(2) Three Confidential Assistants to 
the Commissioner. 

• • * • • 

(5 U.S.C. 3301. 3302, E.O. 10577; 3 CFR 1954- 
58 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

, Executive Assistant to 
the Commissioners. 
[FR Doc.71-3760 Filed 3-16-71:8:50 ami 


Title 7—AGRICULTURE 

Chapter IX—Consumer and Market¬ 
ing Service (Marketing Agreements 
and Orders; Fruits, Vegetables, 
Nuts), Department of Agriculture 

[Navel Orange Reg. 228, Arndt. 1 [ 

PART 907—NAVEL ORANGES 
GROWN IN ARIZONA AND DESIG¬ 
NATED PART OF CALIFORNIA 

Limitation of Handling 

(a) Findings. (1) Pursuant to the mar¬ 
keting agreement, as amended, and 
Order No. 907, as amended (7 CFR Part 
907, 35 F.R. 16359), regulating the han¬ 
dling of Navel oranges grown in Arizona 
and designated part of California, effec¬ 
tive under the applicable provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), and upon the basis of the recom¬ 
mendations and information submitted 
by the Navel Orange Administrative 
Committee, established under the said 
amended marketing agreement and 
order, and upon other available informa¬ 
tion, it is hereby found that the limita¬ 
tion of handling of such Navel oranges, 
as hereinafter provided, will tend to 
effectuate the declared policy of the Act. 

(2) It is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
amendment until 30 days after publica¬ 
tion thereof in the Federal Register (5 
U.S.C. 553) because the time intervening 
between the date when information upon 
which this amendment is based became 
available and the time when this amend¬ 
ment must become effective in order to 
effectuate the declared policy of the act 
is insufficient, and this amendment re¬ 
lieves restrictions on the handling of 
Navel oranges grown in Arizona and 
designated part of California. 

(b) Order, as amended. This provision 
in paragraph (b)(1) (i), and <ii) of 
§ 907.528 (Navel Orange Regulation 228, 
36 F.R. 4262) during the period March 5, 
through March 12, 1971, are hereby fixed 
as follows: 

§ 907.528 Navel Orange Regulation 228. 
• • • • • 

(b) Order. (1) • • * 

(i) District 1: 864.000Cartons; 

<ii) District 2: 336,000 Cartons. 
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RULES AND REGULATIONS 


(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674) 

Dated: March 11,1971. 

Paul A. Nicholson, 
Deputy Director , Fruit arid 
Vegetable Division, Consumer 
and Marketing Service. 

[PR Doc.71-3659 Filed 3-18-71;8:45 am] 


[Lemon Reg. 470, Arndt. 1 [ 

PART'910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

(a) Findings. (1) Pursuant to the mar¬ 
keting agreement, as amended, and 
Order No. 910, as amended (7 CFR Part 
910), regulating the handling of lemons 
grown in California and Arizona, effec¬ 
tive under the applicable provisions of 
the Agricultural Marketing -Agreement 
Act of 1937. as amended (7 U.S.C. 601- 
674), and upon the basis of the recom¬ 
mendations and information submitted 
by the Lemon Administrative Committee, 
established under the said amended mar¬ 
keting agreement and order, and upon 
other available information, it is hereby 
found that the limitation of handling of 
such lemons, as hereinafter provided, will 
tend to effectuate the declared policy of 
the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
amendment until 30 days after publica¬ 
tion hereof in the Federal Register (5 
U.S.C. 553) because the time intervening 
between the date when information upon 
which this amendment is based became 
available and the time when this amend¬ 
ment must become effective in order to 
effectuate the declared policy of the act 
is insufficient, and this amendment re¬ 
lieves restriction on the handling of 
lemons grown in California and Arizona. 

(b) Order, as amended. The provisions 
in paragraph (b)(1) (i) and (ii) of 
§ 910.770 (Lemon Regulation 470, 36 F.R. 
4476) during the period March 7, through 
March 13, 1971, are hereby amended to 
read as follows: 

§ 910.770 Lemon Regulation 470. 

• • • • * 

(b) Order. • • • 

(i) District 1: 22,000 Cartons; 

(ii) District 2: 228,000 Cartons; 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: March 12,1971, 

Paul A. Nicholson, 
Deputy Director , Fruit and 
Vegetable Division, Consumer 
and Marketing Service . 

[FR Doc.71-3699 Filed 3-16-71:8:49 am] 


Title 14—AERONAUTICS AND 
SPACE 

Chapter I—Federal Aviation Admin¬ 
istration, Department of Transpor¬ 
tation 

[Docket No. 10606; Arndt. 39-1177] 

PART 39—AIRWORTHINESS 
DIRECTIVES 

British Aircraft Corp. Model BAC 1-11 
200 and 400 Series Airplanes 

A proposal to amend Part 39 of the 
Federal Aviation Regulations to include 
an airworthiness directive requiring pe¬ 
riodic inspections of the APU air de¬ 
livery duct non-return valve and re¬ 
placement of valves found to be 
cracked on British Aircraft Corp. Model 
BAC 1-11 200 and 400 series airplanes 
was published in the Federal Register, 
35 F.R. 15228. 

Interested persons have been afforded 
an opportunity to participate in the 
making of the amendment. The only 
comment received objected to that part 
of the proposal which would require 
removal and inspection of the non¬ 
return valve P/N 1398B000 or 3031B000 
at intervals not to exceed 1500 hours’ 
time in service from the last inspection. 
The commentator stated that his serv¬ 
ice experience with these valves would 
justify a greater inspection interval, and 
recommended that the 1500 hour time 
interval be changed to 3000 hours. Not¬ 
withstanding the experience of the com¬ 
mentator, the manufacturer has advised 
that a great number of valves from all 
variants have been viewed and some of 
the valves have shown flap warpage in 
excess of the limits with either one or 
both plates affected. Therefore, the 
FAA considers that it is necessary to re¬ 
tain the proposed inspection interval. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator (14 CFR 11.89), 
§ 39.13 of Part 39 of the Federal Aviation 
Regulations is amended by adding the 
following new airworthiness directive: 

British Aircraft Corporation. Applies to 
Model BAC 1-11 200 and 400 series air¬ 
planes. 

Compliance is required as indicated. 

To prevent malfunction of the auxUiary 
power unit (APU) air delivery duct non¬ 
return valve, accomplish the following: 

(a) For airplanes having nonreturn valve 
P/N 525180 installed— 

(1) Within the next 100 hours* time in 
service after the effective date of this AD. 
unless already accomplished within the last 
60 hours* time in service, and thereafter 
at intervals not to exceed 160 hours’ time 
in service from the last inspection until 
a P/N 1398B000 or 3031B000 nonreturn 
valve is installed, visually Inspect the APU 
air Intake Including the fiberglass surround 
for evidence of overheat discoloration. 

(2) If evidence of overheat discoloration 
Is found during the inspection required by 
subparagraph (1) of this paragraph, before 
further APU operation, replace the nonre¬ 
turn valve % with a serviceable valve P/N 
625180. 1398B000, or 3031B000; replace or 


repair the overheated structural parts; &na 
rellnish the air intake area. 

(3) Within the next 320 hours’ time la 
service after the effective date of this AD, 
unless already accomplished within the last 
320 hours’ time in service, and thereafter at 
Intervals not to exceed 640 hours’ time in 
service from the last replacement until a 
nonreturn valve P/N 1398BOOO or 3031BOOO 
is installed, replace the nonreturn valve 
P/N 525180 with a serviceable valve of the 
same part number which has been in- 
spected In accordance with British Aircraft 
Corp. Model BAC 1-11 Alert Service Bulletin 
No. 49-A-PM 3122, issue 2. dated September 
25, 1969, or later ARB-approved issue or an 
FAA-approved equivalent, or replace the 
nonreturn valve with a serviceable P x 
1398B000 or 3031B0OO nonreturn valve. 

(b) For airplanes having nonreturn 
valve P/N 1398B000 or 3031B000 Installed, 
within the next 500 hours’ time in service 
after the effective date of this AD, unless 
already accomplished within the last 1000 
hours’ time in service, and thereafter at In¬ 
tervals not to exceed 1500 hours’ time in 
service from the last inspection, remove the 
APU air delivery duct nonreturn valve and 
clean and Inspect the valve for cracks and 
dimensional nonconformity in accordance 
with British Aircraft Corporation Model 
BAC 1-11 Alert Service Bulletin No. 49-A-PM 
3122, Issue 2, dated September 25, 1969, or 
later ARB-approved Issue or an FAA- 
approved equivalent. If a crack or dimen¬ 
sional nonconformity Is found, before further 
APU operation, replace the nonreturn valve j 
with a serviceable nonreturn valve P N | 
1398BOOO, 3031B000, or 525180. 

(c) If a nonreturn valve P/N 525180 is in¬ 
stalled in accordance with paragraphs (a) or 
(b), before further flight, unless already ac¬ 
complished, Install a placard adjacent to the 
APU control panel In clear view of the pilot, 
or amend the Airplane Flight Manual limita¬ 
tions section 2 . to read as follows; 

“Close APU air delivery valve when starting | 
engine from an external supply or by cross¬ 
feeding air from an operating engine. Close 
APU air delivery valve and shut down APU 
for takeoff and flight operations. Operational 
use of the APU In flight is prohibited.” 

The placard may be removed, or the 
amendment to the Airplane Flight Manual 
may be deleted, upon replacement of APU , 
air delivery dxict nonreturn valve P/N 525180 
with non-return valve P/N 1398 BOOO or 
3031B000. 

This amendment becomes effective 
April 16, 1971. 

(Secs. 313(a), 601, and 603, Federal Aviation 
Act of 1958, 49 U.S.C. 1354(a), 1421, and 
1423; sec. 6 (c), Department of Transporta¬ 
tion Act. 49 U.S.C. 1655(c)) 

Issued in Washington, D.C. on 
March 8, 1971. 

R. S. Slut. 

Acting Director . 

Flight Standards Service. 

[FR Doc. 71-3665 Filed 3-16-71:8:46 am| 


[Airspace Docket No. 71-SO-25J 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Transition Area 
The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to alter the Mobile, Ala., transi¬ 
tion area. 
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The Mobile transition area is described 
in § 71.181 (36 F.R. 2140). In the descrip¬ 
tion. reference is made to “Brookley 
Field." Since the name of this airport has 
been changed to “Brookley Aerospace 
Airport/’ it is necessary to alter the tran¬ 
sition are description to reflect this 
change. Since this amendment is edi¬ 
torial in nature, notice and public pro¬ 
cedure hereon are unnecessary and ac¬ 
tion is taken herein to alter the descrip¬ 
tion accordingly. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations 
is amended, effective immediately, as 
hereinafter set forth. 

In § 71.181 (36 F.R. 2140), the Mobile, 
Ala., transition area is amended as fol¬ 
lows: “♦ * • Brookley Field * * *” is 
deleted and “* * * Brookley Aerospace 
Airport • * •” is substituted therefor 
wherever it appears. 

(Sec. 307(a), Federal Aviation Act of 1958, 49 
US.C. 1348(a); sec. 6(c), Department of 
Transportation Act, 49 U.S.C. 1655(C) ) 

Issued in East Point, Ga., on March 4, 

1971. 

Gordon A. Williams, Jr., 
Acting Director , Southern Region. 

[PR Doc. 71-3666 Filed 3-16-71;8:46 am] 

Title 15—COMMERCE AND 
FOREIGN TRADE 

Chapter III—Bureau of International 
Commerce, Department of Commerce 

PART 367—RULES GOVERNING OF¬ 
FICIAL UNITED STATES GOVERN¬ 
MENT ASSISTANCE TO SPONSORS 
OF INTERNATIONAL EXPOSITIONS 
HELD IN THE UNITED STATES 

Cross Reference: For a document 
superseding Part 367 of Chapter m, see 
PR. Doc. 71-3649, infra. 


Chapter VI—Bureau of Domestic 
Commerce, Department of Commerce 

fart 667— official u.s. govern¬ 
ment RECOGNITION OF AND PAR¬ 
TICIPATION IN INTERNATIONAL 
EXPOSITIONS HELD IN UNITED 

STATES 

|0n November 7. 1970. a notice of pro- 
rule-making was published by the 
department of Commerce in the Federal 
d gister (35 F.R. 17189) stating that the 
department was considering regulations 
pipiementing the Secretary of Corn¬ 
er responsibilities under Public Law 
Cm" h establishes an orderly 

procedure for Federal Government recog- 
jL, 01 ? participation in, interna¬ 

ls e ^ X)sitions to be held in the United 
bn Inieres ted persons were afforded 
fcm^ PP S rtunity to Participate in the 
. rule_ma king through the sub- 
I on °r written views or comments. 


No objections having been received, 
the Department has decided to issue the 
regulations set forth below. These regu¬ 
lations, which also supersede the regula¬ 
tions governing U.S. Government assist¬ 
ance to sponsors of international exposi¬ 
tions held in the United States found at 
15 CFR Part 367, are to be effective 30 
days after publication in the Federal 
Register. 

Sec. 

667.1 Background and purpose. 

667.2 Definitions. 

667.3 Application for Federal recognition. 

667.4 Action on application. 

667.5 Report of the Secretary on Federal 

recognition. 

667.6 Statement for Federal participation. 

667.7 Proposed plan for Federal participa¬ 

tion. 

667.8 Report of the Secretary on Federal 

participation. 

Authority: The provisions of this Part 667 
are issued pursuant to Public Law 91-269 (84 
Stat. 271): Department of Commerce Or¬ 
ganization Order 40-1A. 

§ 667.1 Background and purpose. 

The regulations in this part are issued 
under the authority of Public Law 91-269 
(84 Stat. 271), which establishes an or¬ 
derly procedure for Federal Government 
recognition of, and participation in, in¬ 
ternational expositions to be held in the 
United States. The Act provides, inter 
alia, that Federal recognition of an expo¬ 
sition is to be granted upon a finding by 
the President that such recognition will 
be in the national interest. In making 
this finding, the President is directed to 
consider, among other factors, a report 
from the Secretary of Commerce as to 
the purposes and reasons for an exposi¬ 
tion and the extent of financial and other 
support to be provided by the State and 
local officials and business and commu¬ 
nity leaders where the exposition is to 
be held, and a report by the Secretary of 
State to determine whether the exposi¬ 
tion is qualified for registration under 
Bureau of International Exposition 
(BIE) rules. The BIE is an international 
organization established by the Paris 
Convention of 1928 (T.I.A.S. 6548 as 
amended by T.I.A.S. 6549) to regulate the 
conduct and scheduling of international 
expositions in which foreign nations are 
officially invited to participate. The BIE 
divides international expositions into dif¬ 
ferent categories and types and requires 
each member nation to observe specified 
minimum time intervals in scheduling 
each of these categories and types of ex¬ 
positions. 1 Under BIE rules, member na¬ 


1 The BIE defines a General Exposition of 
the First Category as an exposition dealing 
with progress achieved in a particular field 
applying to several branches of human activ¬ 
ity at which the invited countries are obliged 
to construct national pavilions. A general Ex¬ 
position of the Second Category is a similar 
exposition at which invited countries are not 
authorized to construct national pavilions, 
but occupy space provided by, the exposition 
sponsors. Special Category Expositions are 
those dealing only with one particular tech¬ 
nique, raw material, or basic need. The BIE 


tions may not ordinarily participate in 
an international exposition unless such 
exposition has been approved by the BIE. 
The United States became a member of 
the BIE on April 30, 1968, upon ratifica¬ 
tion of the Paris Convention by the U.S. 
Senate (114 Cong. Rec. 11012). Federal 
participation in a recognized interna¬ 
tional exposition requires' a specific au¬ 
thorization by the Congress, upon a 
finding by the President that such par¬ 
ticipation would be in the national inter¬ 
est. The Act provides for the transmission 
to Congress of a participation proposal 
by the President. This proposal transmits 
to the Congress information regarding 
the exposition, including a statement 
that it has been registered by the BIE 
and a plan for Federal participation pre¬ 
pared by the Secretary of Commerce in 
cooperation w’ith other interested Fed¬ 
eral departments and agencies. 

§ 667.2 Definitions. 

For the purposes of this part, except 
where the context requires otherwise: 

(a) “Act” means Public Law 91-269. 

(b) “Secretary" means the Secretary 
of Commerce. 

(c) “Director” means the Director, Do¬ 
mestic Trade Fairs and Expositions Staff. 
Office of Business Services, Bureau of 
Domestic Commerce, Department of 
Commerce, Washington, DC 20230. 

(d) “Applicant” means a State, 
County, municipality, a political subdivi¬ 
sion of the foregoing, private nonprofit 
organizations, or individuals filing an ap¬ 
plication with the Director seeking 
Federal recognition of an international 
exposition to be held in the United States. 

(e) “Exposition” means an interna¬ 
tional exposition to be held in the United 
States for which an application has been 
filed with the Director seeking Federal 
recognition under the Act. 

§ 667.3 Application for Federal recog¬ 
nition. 

(a) Applications for Federal recogni¬ 
tion of an exposition shall be filed with, 
and all official communications in con¬ 
nection therewith addressed to. the Di¬ 
rector, Domestic Trade Fairs and 
Expositions Staff, Bureau of Domestic 
Commerce, Department of Commerce, 
Washington, DC 20230. 

<b) Every application, exhibit, or en¬ 
closure, except where specifically waived 


frequency rules require that an interval of 15 
years must elapse between General Exposi¬ 
tions of the First Category held in the same 
country, and an interval of 10 years must 
elapse between General Expositions of the 
Second Category held In that country. As for 
Special Category Expositions an Interval of 
5 years must ordinarily elapse between Spe¬ 
cial Category Expositions of the same kind, or 
3 months between Special Category Ex¬ 
positions of different kinds. These frequency 
intervals are computed from the date of the 
opening of the exposition. More detailed BLE 
classification and criteria and regulations are 
contained in the Paris Convention of 1928. as 
amended in 1948 and 1966. Applicant* not 
having a copy of the text of this convention 
may obtain one by writing the Director. 
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by the Director, shall be in quadruplicate 
duly authenticated and referenced. 

(c) Every application shall be in letter 
form and shall contain the date, address, 
and official designation of the applicant 
and shall be signed by an authorized of¬ 
ficer or individual. 

(d) Every application, except where 
specifically waived by the Director, shall 
be accompanied by the following 
exhibits: 

1. Exhibit No. 1. A study setting forth in 
detail the purposes for the exposition, in¬ 
cluding any historical, geographic, or other 
significance of the host city. State, or re¬ 
gion related to the exposition. 

2. Exhibit No. 2. An exposition plan set¬ 
ting forth in detail (i) the theme of the ex¬ 
position and the ‘•storyline*’ around which 
the entire exposition is to be developed: 
(U) whatever preliminary architectural and 
design plans are available on the physical 
layout of the site plus existing and projected 
structures: ( 111 ) the type of participation 
proposed in the exposition (e.g., foreign and 
domestic exhibits): (iv) cultural, sports, 
and special events planned; (v) the pro¬ 
posed BIE category of the event and evi¬ 
dence of its conformity to the regulations of 
the BIE, a copy of which can be obtained 
from the Director upon request; and (vl) the 
proposed steps that will be taken to pro¬ 
tect foreign exhibitors under the BIE model 
rules and regulations. 

3. Exhibit No. 3. Documentary evidence of 
State, regional, and local support (e.g.. en¬ 
dorsing letters to the applicant from busi¬ 
ness and civic leadership of the region, State, 
and/or municipal resolutions, acts, or appro¬ 
priations, referendums on bond Issues, and 
others). 

4. Exhibit No. 4. An organization chart 
of the proposed exposition management 
structure of the applicant. Including de¬ 
scriptions . of the functions and duties of 
each official position along with biblio¬ 
graphic material on principal officers, if 
available. (The principal officials should also 
be prepared to submit subsequent individual 
statements under oath of their respective 
financial holdings and other Interests.) 

5. Exhibit No. 5. A statement setting forth 
In detail ( 1 ) the availability of services in 
existence or projected to accommodate visi¬ 
tors to the exposition (e.g., number of hotel 
and motel units, number and type of 
restaurants, health facilities, etc.): and ( 11 ) 
evidence of adequate transportation facili¬ 
ties and accessibility of the host city to large 
groups of national and International visi¬ 
tors (e.g.. number and schedule of airlines, 
bus lines, railroads, and truck lines serving 
the host city). 

6 . Exhibit No. 6 . A statement setting forth 
in detail the applicant's plans for acquir¬ 
ing title to, or the right to occupy and use 
real property, other than that owned by the 
applicant or by the United States, essential 
for Implementing the project or projects 
covered by the application. If the applicant, 
at the time of filing the application has ac¬ 
quired title to the real property he should 
submit a certified copy of the deed(s). If 
the applicant, at the time of filing the appli¬ 
cation, has by easement, lease, franchise, or 
otherwise acquired the right to occupy and 
use real property owned by others, he should 
submit a certified copy of the appropriate 
legal instrument (s) evidencing this right. 

7. Exhibit No. 7. A statement of the latest 
prevailing hourly wage rates for construc¬ 
tion workers in the host city (e.g., carpen¬ 
ters, cement masons, sheet metal workers, 
etc.). 
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8 . Exhibit No. 8. Information on attitudes 
of labor leaders as to "no strike*’ agreements 
during the development and operation of 
the exposition. 

9. Exhibit No. 9. A statement setting forth 
in detail (i) proposed capital investment 
costs and sources of financing available to 
meet these costs, including but not limited 
to funds from State and municipal financ¬ 
ing, bond issues, and other public or private 
sources: <ii) projected expenses for manag¬ 
ing the exposition; (ill) projected opera¬ 
tional revenues broken down to include 
admissions, space rental, concessions, service 
fees and miscellaneous income; and (iv) 
cost benefit projections. 

10. Exhibit No. JO. A description of the 
exposition implementation time schedule 
and the management control system to be 
utilized to implement the time schedule 
(e.g., PERT. CPM, etc.). 

11 . Exhibit No. 11. A statement setting 
forth in detail the public relations, pub¬ 
licity and other promotional plans of the 
applicant. For example the statement could 
include: (i) An outline of the public rela¬ 
tions/publicity program broken down by per¬ 
centage allocations among the various media; 
(il) public relations/publicity program budg¬ 
et with the various calendar target dates 
for completion of phases prior to the open¬ 
ing, the opening and post opening of the ex¬ 
position; and (ill) protocol plans for United 
States and foreign dignitaries, as well as for 
special ceremonies and events and how these 
plans are to be financed. 

12. Exhibit No. 12. A study setting forth 
in detail the economic benefits of the expo¬ 
sition and residual use plans for the area 
comprising the exposition. For example, the 
study might Include: (i) Extent of imme¬ 
diate economic benefits for the city/region/ 
nation in proportion to total investment in 
the exposition: ( 11 ) extent of long-range 
economic benefits for the city/region/nation 
in proportion to total investment in the ex¬ 
position; and (ill) extent of intangible 
(social, psychological, "good-will’ ) benefits 
accruing to the city/region/nation includ¬ 
ing the solution or amelioration of any 
national/local problems. 

§ 667.4 Action on application. 

(a) Upon receipt of an application, 
the Director will investigate the applica¬ 
tion and accompanying exhibits for 
compliance with the provisions of § 667.3 
and report his findings with respect 
thereto to the Secretary. 

(b) In conducting his investigation 
the Director may hold a public hearing 
with the objective of clarifying issues 
that might have been raised by the ap¬ 
plication. If desired the Director may 
require the services of an examiner. 

(c) If the Director, in his discretion, 
decides to hold a public hearing, notice 
of such hearing shall be published in 
the Federal Register, and a copy of the 
notice shall be furnished to local news¬ 
papers. The notice should state the sub¬ 
ject to be considered and when and 
where the hearing will be held, specifi¬ 
cally designating the date, hour, and 
place. 

(d) The following general procedure 
shall govern the conduct of public hear¬ 
ings: (1) Minutes of the proceedings 
shall be made, and when advisable shall 
be taken stenographically; (2) The 
names and addresses of all parties pres¬ 
ent or represented at the hearing shall 


be recorded: and (3) The Director or 
examiner should read aloqd such parte 
of the Act and of these regulations as 
bear on the application. He should also 
read such other important papers, or 
extracts therefrom, as may be necessary 
for a full understanding of the issues 
needed to be clarified. The Director or 
examiner should impress upon those 
parties in attendance at the public hear¬ 
ing, and shall specifically state at the 
commencement of the hearing, that the 
hearing is not adversary in nature and 
that the sole objective thereof is to clar¬ 
ify issues that might have been raised 
by the application. 

(e) Within 6 months after receipt of 
a fully completed application and/or the 
adjournment of the public hearing, the 
Director shall submit his report contain¬ 
ing his findings on tfie application to the 
Secretary. 

§ 667.5 Report of the Secretary on Ted* 
eral recognition. 

The Secretary, within a reasonable 
time after receipt of the report of the 
Director, shall submit a report to the 
President. The Secretary’s report shall 
include: (a) An evaluation of the pur¬ 
poses and reasons for the exposition; and 
(b) a determination as to whether guar¬ 
anteed financial and other support has 
been secured by the exposition from 
affected State and local governments and 
from business and civic leaders of the 
region and others in amounts sufficient to 
assure the successful development and 
progress of the exposition. 

§ 667.6 Statement for Federal purlin- 
pation. 

If Federal participation in the exposi¬ 
tion, as well as Federal recognition 
thereof is desired, the applicant shall in 
a statement to the Director outline the 
nature of the Federal participation en¬ 
visioned, including whether construction 
of a Federal pavilion is contemplated. 
(It should be noted, however, that before 
Federal participation can be considered 
under the Act, the exposition must have 
(a) met the criteria for Federal recogni¬ 
tion and be so recognized, and (b) been 
registered by the BIE. Accordingly, ap¬ 
plicants need not submit such a state¬ 
ment until these prerequisites are 
satisfied.) Where the Federarparticipa- 
tion desired includes the construction of 
a pavilion, the statement shall be 
accompanied by the following exhibits: 

1 . Exhibit No. 1. A survey drawing of tf# 
proposed Federal pavilion site, showing its 
area and boundaries, its grade elevations, 
and surface and subsoil condition. 

2. Exhibit No. 2. An unexecuted deed evi¬ 
dencing the applicant’s ability to convey Jj! 
real property comprising the proposed Fed¬ 
eral pavUlon site in fee-simple and free o 
liens and other encumbrances. 

3. Exhibit No. 3. A certified copy of in* 
building code which would be apphe* 
should a pavlUon be constructed. 

4. Exhibit No. 4. An engineering dra^ms 
showing the accessibility of the P r °P°"; 
pavilion site to utilities (e.g., sewerage, wa * 
gas, electricity, etc.). 
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5 . Eihibit No. 5. A statement setting forth 
the security and maintenance arrangements 
which the applicant would undertake (and 
aa estimate of their cost) while a pavilion 
is under construction. 

§ 667.7 Proposed plan for Federal par¬ 
ticipation. 

(a) Upon receipt of the statement, 
and where applicable the exhibits re¬ 
ferred to in § 667.6, the Director shall 
prepare a proposed plan in cooperation 
with other interested departments and 
agencies of the Federal Government for 
Federal participation in the exposition. 

(b> In preparing the proposed plan 
for Federal participation in the exposi¬ 
tion the Director may conduct a feasi¬ 
bility study of Federal participation and 
cost* estimates by utilizing the services 
within the Federal Government and 
private professional consultants as 
required. 

(c) The Director, in the proposed plan 
for Federal participation in the exposi¬ 
tion, shall determine whether or not a 
Federal pavilion should be constructed 
and. if so, whether or not the Govern¬ 
ment would have need for a permanent 
structure in the area of the exposition. 

(d) The Director shall seek the advice 
of the Administrator of the General 
Services Administration to the extent 
necessary in carrying out the proposed 
plan for Federal participation in the 
exposition. 

(e) Upon completion of the proposed 
plan for Federal participation in the ex¬ 
position. the Director shall submit the 
plan to the Secretary. 

§ 667.8 Report of the Secretary on Fed¬ 
eral participation. 

Upon receipt of the Director’s proposed 
Plan for Federal participation the Secre¬ 
tary, within a reasonable time, shall sub¬ 
mit a report to the President including: 
la) Evidence that the exposition has met 
the criteria for Federal recognition and 
has been so recognized; (b) a statement 
that the exposition has been registered 
by the BIE; and (c) the proposed plan 
for the Federal participation referred to 
in § 667.7. 

William D. Lee, 
Deputy Assistant Secretary and 
Director , Bureau of Domestic 
Commerce. 

March 5, 1971. 

(PR Doc.71-3649 FUed 3-16-71;8:45 am) 


Title 21—FOOD AND DRUGS 

Copter I—Food and Drug Adminis¬ 
tration, Department of Health, Ed¬ 
ucation, and Welfare 


SUBCHAPTER C—DRUGS 

PART 130—NEW DRUGS 

,n Vr U ! ional Committee Review 
Clinical Investigations of New Dru< 
,n Human Beings 

lfifio ? EDERAL Register of August 2 
34 F.R. 13552), a notice was pul 


lished in which the Commissioner of 
Food and Drugs proposed that § 130.3 be 
amended to assure that clinical investi¬ 
gations of new drugs on institutionalized 
human subjects are appropriately super¬ 
vised in and approved by such institu¬ 
tions and to assure adequate safeguards 
for the health, safety, and welfare of the 
human subjects during all phases of 
clinical studies of new drugs. The notice 
provided for the filing of comments 
within 30 days and this was extended to 
October 21, 1969, by a notice published 
September 26, 1969 (34 F.R. 14850). 

Comments were received from more 
than 20 representatives of the drug in¬ 
dustry and from interested individuals, 
principally as follows: 

A. The Council of Health Organiza¬ 
tions, a coalition of medical organiza¬ 
tions, including the Medical Committee 
for Human Rights, The Physicians Fo¬ 
rum, and Physicians for Social Respon¬ 
sibility, characterizes the proposal as 
grossly inadequate, hopelessly fragmen¬ 
tary, and vague. Their major objections 
are that: The composition of the review 
committee would not assure sufficient 
competence or independence: the re¬ 
sponsibilities of the review committee 
are almost totally undefined; the author¬ 
ity of the review committee is undefined: 
and the range of the new-drug testing 
situations covered by the committee pro¬ 
posal, which is limited to phase 1 and 2 
tests in institutional settings, is too 
restricted. 

B. Representing drug manufacturers, 
the Pharmaceutical Manufacturers As¬ 
sociation and several individual firms 
generally endorse the establishment of 
scientifically oriented research commit¬ 
tees within institutions engaged in the 
clinical investigations of new drugs in¬ 
volving institutionalized human subjects 
to review each proposal for the investi¬ 
gation of new drugs in human beings. 
They also suggest that: 

1. To help insure proper review, an 
educational program should be launched 
so that each institution, hospital, and 
research facility will be made aware of 
the ethical, moral, scientific, and legal 
need for research review committees. 

2. The disciplines that should be rep¬ 
resented on the '‘peer group commit¬ 
tee” should be more specifically defined 
in the regulation. The goal of the pro¬ 
posal can only be accomplished if the 
members of the peer group committee are 
in fact scientific equals of the principle 
investigator or investigators as stipu¬ 
lated in the WHO principles concerning 
research review committees. 

3. It is impractical to name the re¬ 
view committee membership in Form 
FD-1571. if this were done, every time 
the membership of the review commit¬ 
tee changed either a new list or a revised 
Form 1571 would have to be submitted. 
Furthermore, it is possible that some in¬ 
dividuals who would otherwise be will¬ 
ing to serve in this capacity would be 
unwilling to have their names included 
in a Government form. Should the iden¬ 
tities of the individual members be re¬ 
quired by the agency for any particular 
reason, they could be obtained from the 


institution concerned without the ad¬ 
ministrative necessity of having their 
names listed on a form routinely 
submitted. 

4. The term "approval” as it relates 
to the responsibility of the peer group 
committee should be deleted and re¬ 
placed by the phrase "review and rec¬ 
ommend.” Final responsibility for disap¬ 
proval is vested in the Food and Drug 
Administration and cannot be delegated 
to other individuals. 

5. The prohibition of anyone connected 
with the research protocol under con¬ 
sideration from participation on the re¬ 
view committee should not preclude 
participation by an investigator during 
the "fact finding” review of the pro¬ 
posal. He should be allowed to defend 
his protocol and should be allowed to 
discuss the kinds of safeguards he pro¬ 
poses to use. 

6. The proposed regulation appears to 
require that almost any change in the 
review protocol be reported back to the 
review committee. This provision could 
place an unnecessary burden on review 
committees in busy research institutions. 
Each research review committee should 
establish for itself the guidelines to be 
followed with regard to changes in 
protocols. 

7. The term "research facility” as used 
in the proposal should be defined as a 
facility established to perform research 
as a primary function and not as an 
activity incidental to patient treatment. 
Such a definition would exclude a prac¬ 
ticing physician’s office. The research re¬ 
view provisions would then extend only 
to those studies conducted within an in¬ 
stitution or hospital, which is appropri¬ 
ate and practical. 

8. The principles or research review 
must not be made impractical and un¬ 
workable by extending them to every 
instance in which an individual is being 
treated by his physician with an experi¬ 
mental drug. There are some Phase n 
studies involving minor illnesses where 
a formal research review committee 
would be impractical and unnecessary. 
In these cases, a research review com¬ 
mittee exists in most research-oriented 
pharmaceutical houses. Furthermore, 
there is a review of each protocol by the 
Food and Drug Administration. Through 
these means the patient’s welfare would 
be adequately safeguarded. 

9. The formation and function of these 
review committees is a proper role for 
the hospital or institution concerned and 
their exact function should be left to the 
discretion of such organizations. If there 
is reason to believe that this is not being 
performed adequately, then an educa¬ 
tional campaign should be mounted to 
assure that these institutions understand 
the function and requirements of re¬ 
search review so that they may be in a 
better position to perform that task ade¬ 
quately. In any event, sufficient time 
should be allowed before implementa¬ 
tion of a Federal requirement in order to 
provide such education. An appropriate 
time period would be 1 year. 

C. The National Academy of Sci¬ 
ences—National Research Council, Drug 
Review Board, suggest that: 
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1. The investigator presenting a pro¬ 
tocol for review ought to be allowed to 
participate in the deliberations of the 
peer committee; however, he should not 
be permitted to take part in the decisions 
reached. 

2. Changes in protocol are often re¬ 
quired as a given investigation proceeds; 
however, the present peer group proposal 
does not make clear under what circum¬ 
stances these changes would require a 
rereview by the peer group. It is clear 
that only substantial changes in pro¬ 
tocol ought to require this additional 
review. 

3. If foreign investigators conduct 
studies in other countries under IND’s, 
they should be required to follow the 
procedure set forth for investigators in 
the United States. 

4. The Code of Helsinki ought to be a 
minimum basis for the decisions reached 
by the peer committees. 

D. An individual physician suggests 
that i 

1. Peer group committees must not 
set themselves up as censoring groups 
except insofar as they function to safe¬ 
guard patients or volunteers from irre¬ 
sponsible and careless investigators. 

2. Some of the suggestions made for 
expanding the activities of these com¬ 
mittees are not realistic in terms of how 
much work is involved and what the 
effect may be on the performance of 
research. 

3. A 1-day meeting be held of lawyers, 
judges, consumer group representatives, 
the FDA, the drug industry, etc., to bring 
out all the ramifications and complexities 
and to develop a workable, realistic pro¬ 
gram that will protect the public without 
needlessly hamstringing researchers. 

E. The American Society of Hospital 
Pharmacists, Washington, D.C., suggests 
that the regulation be changed to indi¬ 
cate that there be pharmacy representa¬ 
tion in the peer committees and to 
provide for the designation of pharmacy 
and therapeutics committees as peer 
group committees. 

The Commissioner of Food and Drugs, 
having considered the comments, finds 
that: 

1. To achieve a balanced review of a 
study that will take into consideration 
the nature of the research as well as the 
acceptability of the research in terms of 
relevant law and community acceptance, 
varying backgrounds of committee mem¬ 
bers are essential. The need for broad 
considerations of the ethical and moral 
aspects of research in humans, in addi¬ 
tion to the scientific justification, is too 
important to limit review of such pro¬ 
posals to individuals with the same areas 
of interests, training, and background. 

2. In view of the need for committee 
members with varying backgrounds, 
referring to the review committee as a 
“peer committee” is inappropriate. The 
designation “institutional review com¬ 
mittee” is more appropriate. 

3. The approval or disapproval of a 
study is the committee’s responsibility. 
The review by the Food and Drug Admin¬ 
istration is in addition to the committee 
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review for those studies that are 
approved by the committee. 

4. The requirement for institutional 
committee review applies to all three 
phases of clinical studies on institution¬ 
alized human subjects and to studies con¬ 
ducted by an individual investigator 
affiliated with an institution which 
agrees to assume responsibility for the 
study to assure adequate protection of 
the patient’s or subject’s interests. The 
requirements of the regulation as 
amended below do not extend to clinical 
studies conducted by an individual inves¬ 
tigator independent of any institution. 
There is a need for extending the protec¬ 
tion afforded by this regulation to all 
human research subjects; however, 
because of the special problems associ¬ 
ated with the subject of a clinical study 
conducted on noninstitutionalized sub¬ 
jects or patients by an individual investi¬ 
gator, it is preferable to deal with them 
in a separate proposal. Such a proposal 
is being developed and will be published 
in the Federal Register as soon as 
possible. 

5. To obtain detailed guidance in 
establishing institutional review com¬ 
mittees, and to obtain insight into the 
committee’s function and procedures, 
sponsors should refer to the Grants 
Administration Manual of the U.S. 
Department of Health, Education, and 
Welfare. This manual has been developed 
by knowledgeable and experienced indi¬ 
viduals in the problems of undertaking 
research in humans. This regulation, 
therefore, includes many of the delated 
guidelines covered by the Grants Admin¬ 
istration Manual. 

6 . To assure objectivity of the commit¬ 
tee, neither the sponsor nor the investi¬ 
gator should have a voice in the selection 
of committe members. 

7. It is the committee’s responsibility 
to undertake a continuing review and to 
keep adequate records to document their 
review process. 

8 . The investigator should participate 
in the committee deliberations only to 
provide information to the committee 
members. 

9. The term “research facility” is un¬ 
necessary in this regulation. 

10. An educational program to assure 
that institutions understand their re¬ 
sponsibility under this regulation appears 
to be essential. Proposals for such pro¬ 
grams will be discussed with appropriate 
organizations. 

11. The filing of a notice of claimed 
investigational exemption for a new drug 
for investigation abroad requires the 
same commitment as if the study were 
undertaken in this country. 

12. The Declaration of Helsinki is a 
general statement regarding protection 
of the humans used as research subjects. 
More specific guidance is necessary and 
in some instances more rigid require¬ 
ments are needed. 

13. The prohibition of anyone con¬ 
nected with the research protocol under 
consideration from participation in the 
committee review is not intended to pre¬ 
clude participation by an investigator as 


a source of information to the committee. 
The investigator should participate in the 
committee deliberations to this extent. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (secs. 505, 701(a), 52 Stat. 1052-53 
as amended, 1055; 21 U.S.C. 355, 371(a)) 
and under authority delegated to th* 
Commissioner (21 CFR 2.120), § 130.3 
New drugs for investigational use in hu¬ 
man beings ; exemptions from section 
505(a) is amended in paragraph (a): 

1. Subparagraph (2), Form FD- 1571 , 
by revising the introductory statement 
of division 10 to read as follows: 

10. An outline of any phase or phases of 
the planned investigations and a description 
of the Institutional review committee, as 
follows: 

2. Subparagraph (2), Form 1571, by 
adding a new unit c to division 10. as 
follows: 

c. Institutional review committee. If the 
phases of clinical study as described under 
10 a and b above are conducted on institu¬ 
tionalized subjects or are conducted by an 
individual affiliated with an institution 
which agrees to assume responsibility for 
the study, assurance must be given that an 
institutional review committee is responsi¬ 
ble for initial and continuing review and 
approval of the proposed clinical study. The 
membership must be comprised of sufficient 
members of varying background, that Is, 
lawyers, clergymen, or laymen as well as 
scientists, to assure complete and adequate 
review of the research project. The member¬ 
ship must possess not only broad compe¬ 
tence to comprehend the nature of the proj¬ 
ect, but also other competencies necessary 
to Judge the acceptability of the project or 
activity in terms of Institutional regulations, 
relevant law, standards of professional prac¬ 
tice, and community acceptance. Assurance 
must be presented that neither the sponsor 
nor the investigator has participated in se¬ 
lection of committee members; that the re¬ 
view committee does not allow participation 
In its review and conclusions by any indi¬ 
vidual involved in the conduct of the re¬ 
search activity under review (except to pro¬ 
vide information to the committee); thas 
the investigator will report to the committee 
for review any emergent problems, serious 
adverse reactions, or proposed procedural 
changes which may affect the status of the 
Investigation and that no such change will 
be made without committee approval except 
where necessary to eliminate apparent im¬ 
mediate hazards; that reviews of the study 
will be conducted by the review committee 
at intervals appropriate to the degree 
risk, but not exceeding 1 year, to assure that 
the research project is being conducted in 
compliance with the committee’s under¬ 
standing and recommendations; that the re¬ 
view committee is provided all the informa¬ 
tion on the research project necessary for its 
complete review of the project; and that the 
review committee maintains adequate docu¬ 
mentation of its activities and develops ad;- 
quate procedures for reporting its findings 
to the institution. The documents main¬ 
tained by the committee are to include the 
names and qualifications of committee mem¬ 
bers, records of information provided to sub¬ 
jects in obtaining informed consent, com¬ 
mittee discussion on substantive issues an 
their resolution, committee recommenda¬ 
tions, and dated reports of successive review* 1 
as they are performed. Copies of all docu¬ 
ments are to be retained for a period 01 
years past the completion or discontinuan , 
of the study and are to be made avail® 
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-opon request to duly authorized representa¬ 
tives of the Food and Drug Administration. 
(Favorable recommendations by the commit¬ 
tee are subject to further appropriate review 
and rejection by institution officials. Un¬ 
favorable recommendations, restrictions, or 
conditions may not be overruled by the in¬ 
stitution officials.) Procedures for the orga¬ 
nisation and operation of institutional review 
c nmittees are contained in guidelines is- 
lue< i pursuant to Chapter 140 of the Grants 
Administration Manual of the U S. Depart¬ 
ment of Health, Education, and Welfare, 
available from the U.S. Government Printing 
(office. It Is recommended that these guide¬ 
lines be followed In establishing institutional 
review committees and that the committees 
function according to the procedures de¬ 
scribed therein. A signing of the Form 
PD-1571 will be regarded as providing the 
above necessary assurances. If the institu¬ 
tion. however, has on file with the Depart¬ 
ment of Health, Education, and Welfare, 
Division of Research Grants, National Insti¬ 
tutes of Health, an "accepted general assur¬ 
ance.” and the same committee is to review 
the proposed study using the same proce¬ 
dures. this is acceptable in lieu of the above 
assurances and a statement to this effect 
Should be provided with the signed FD-1571. 
(In addition to sponsor’s continuing respon¬ 
sibility to monitor the study, the Food and 
Drug Administration will undertake Investi¬ 
gations in institutions periodically to deter¬ 
mine whether the committees are operating 
in accord with the assurances given by the 
iponsor.) 

3. In subparagraph (2), Form FD- 
1571. division 14, by changing the period 
at the end to a semicolon and adding the 
statement “and for investigations sub¬ 
ject to institutional review committee ap¬ 
proval as described in item 10c above, an 
additional statement assuring that the 
investigation will not be initiated prior 
to approval of the study by such 
committee.” 

4. Subparagraph (12), Form FD-1572, 
iby revising divisions 3 and 5 to read as 

follows: 

3. If the experimental project is to be con¬ 
ducted on institutionalized subjects or is 
Conducted by an individual affiliated with an 
hstltution which agrees to assume respon- 
ability for the study, assurance mu6t be given 
luat an institutional review committee la 
^sponsible for initial and continuing re¬ 
view and approval of the proposed clinical 
rtudy. The membership must be comprised 
cf sufficient members of varying background, 
™ 151 lawyers, clergymen, or laymen as 
as scientists, to assure complete and ade¬ 
quate review of the research project. The 
membership must possess not only broad 
Jttnpc-icnco to comprehend the nature of the 
wject. but also other competencies neces- 
»ry to Judge the acceptability of the proj- 
~L or activity in terms of institutional regu- 
tions, relevant law, standards of profes- 
nai practice, and community acceptance, 
urance must be presented that the in- 
-gator has not participated in the selec- 
u or committee members; that the review 
^inutr ee no ^ allow participation in 
s review and conclusions by any individual 
voived in the conduct of the research ac- 
UIKlcr review (except to provide infor- 
‘ on 10 committee); that the investi- 
r wll; rc P°rt to the committee for review 
w, emerge:it P r °hlems, serious adverse reac- 
ml- » f ' jr ' P osed procedural changes which 
Ik! „ 1 lhe Slat us of the investigation and 

tommin SUCh cllan 80 will be made without 
to Vim- approval except where necessary 
that r , ate a PPwent immediate hazards; 
view’s °* the study will be conducted 
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by the review committee at intervals appro¬ 
priate to the degree of risk, but not exceeding 
1 year, to assure that the research project is 
being conducted In compliance with the com¬ 
mittee's understanding and recommenda¬ 
tions; that the review committee is provided 
all the Information on the research project 
necessary for Its complete review of the proj¬ 
ect; and that the review committee main¬ 
tains adequate documentation of its activi¬ 
ties and develops adequate procedures for 
reporting Its findings to the Institution The 
documents maintained by the committee are 
to include the names and qualifications of 
committee members, records of Information 
provided to subjects in obtaining informed 
consent, committee discussion on substan¬ 
tive issues and their resolution, committee 
recommendations, and dated reports of suc¬ 
cessive reviews as they arc performed. Copies 
of all documents are to be retained for a 
period of 3 years past the completion or dis¬ 
continuance of the study and are to be made 
available upon request to duly authorized 
representatives of the Food and Drug Ad¬ 
ministration. (Favorable recommendations 
by the committee are subject to further ap¬ 
propriate review and rejection by institution 
officials. Unfavorable recommendations, re¬ 
strictions. or conditions may not be overruled 
by the Institution officials.) Procedures for 
the organization and operation of institu¬ 
tional review committees are contained in 
guidelines issued pursuant to Chapter 140 
of the Grants Administration Manual of 
the U.S. Department of Health, Education, 
and Welfare, available from the U.S. Govern¬ 
ment Printing Office. It is recommended that 
these guidelines be followed in establishing 
institutional review committees and that the 
committees function according to the pro¬ 
cedures described therein. A signing of the 
Form FD-1572 will be regarded as provid¬ 
ing the above necessary assurance; however, 
if the institution has on file with the De¬ 
partment of Health, Education, and Welfare, 
Division of Research Grants, National In¬ 
stitutes of Health, an "accepted general as¬ 
surance,” and the same committee is to 
review the proposed study using the same 
procedures, this is acceptable in lieu of the 
above assurances and a statement to this ef¬ 
fect should be provided with the signed FD- 
1572. (In addition to sponsor’s continuing 
responsibility to monitor the study, the 
Food and Drug Administration will under¬ 
take investigations In Institutions periodi¬ 
cally to determine whether the committees 
are operating in accord with the assurances 
given by the sponsor.) 

• • • • • 

5. A general outline of the project to be 
undertaken (modification is permitted on the 
basis of experience gained, without advance 
submission of amendments to the general 
outline, but with the approval of the review 
committee and upon notification of the 
sponsor). 

5. Subparagraph (12), Form FD-1572, 
by adding to Division 6 a new unit h. as 
follows: 

h. The investigator is required to assure 
the sponsor that for investigations Involving 
Institutionalized subjects the studies wiU not 
be initiated until the institutional review 
committee has reviewed and approved the 
study. (The organization and procedure re¬ 
quirements for such a committee should be 
explained to the investigator by the sponsor 
as set forth in Form FD-1571, division 10. 
unit c.) 

6. Subparagraph (13), Form FD-1573, 
by revising division 2 to read as follows: 

2a. If the investigation is to be conducted 
on institutionalized subjects or is conducted 
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by an individual affiliated with an institu¬ 
tion which agrees to assume responsibility 
for the study, assurance must be given that 
an institutional review committee is respon¬ 
sible for initial and continuing review and 
approval of the proposed clinical study. The 
membership must be comprised of sufficient 
members of varying background, that is, 
lawyers, clergymen, or laymen as well as 
scientists, to assure complete and adequate 
review of the research project. The member¬ 
ship must possess not only broad competence 
to comprehend the nature of the project, but 
also other competencies necessary to Judge 
the acceptabiUty of the project or activity 
in terms of institutional regulations, relevant 
law, standards of professional practice and 
community acceptance. Assurance must be 
presented that the investigator has not 
participated in the selection of committee 
members; that the review committee does 
not allow participation in its review and con¬ 
clusions by any individual Involved in the 
conduct of the research activity under re¬ 
view (except to provide Information to the 
committee) that the investigator will report 
to the committee for review any emergent 
problems, serious adverse reactions, or pro¬ 
posed procedural changes which may affect 
the status of the investigation and that no 
such change will be made without committee 
approval except where necessary to eliminate 
apparent immediate hazards; that reviews of 
the study will be conducted by the review 
.committee at intervals appropriate to the 
degree of risk, but not exceeding 1 year, to 
assure that the research project Is being con¬ 
ducted in compliance with the committee's 
understanding and recommendations; that 
the review committee is provided all the in¬ 
formation on the research project necessary 
for its complete review of the project: and 
that the review committee maintains ade¬ 
quate documentation of its activities and 
develops adequate procedures for reporting 
Its findings to the institution. The docu¬ 
ments maintained by the committee are to 
Include the names and qualifications of 
committee members, records of information 
provided to subjects in obtaining informed 
consent, committee discussion on substantive 
Issues and their resolution, committee rec¬ 
ommendations, and dated reports of suc¬ 
cessive reviews as they are performed. Copies 
of all documents are to be retained for a 
period of 3 years past the completion or dis¬ 
continuance of the study and are to be made 
available upon request to duly authorized 
representatives of the Food and Drug Admin¬ 
istration. (Favorable recommendations by the 
committee are subject to further appropriate 
review and rejection by institution officials. 
Unfavorable recommendations, restrictions, 
or conditions may not be overruled by the 
institution officials.) Procedures for the 
organization and operation of institutional 
review committees are contained in guide¬ 
lines issued pursuant to Chapter 140 of the 
Grants Administration Manual of the U.S. 
Department of Health, Education, and Wel¬ 
fare, available from the U.S. Government 
Printing Office. It is recommended that these 
guidelines be followed in establishing in¬ 
stitutional review committees and that the 
committees function according to the pro¬ 
cedures described therein. A signing of the 
Form FD-1573 will be regarded as providing 
the above necessary assurances; however, if 
the institution has on file with the Depart¬ 
ment of Health, Education, and Welfare, 
Division of Research Grants. National Insti¬ 
tutes of Health, and "accepted general as¬ 
surance." and the same committee Is to 
review the proposed study using the same 
procedures, this is acceptable in lieu of the 
above assurances and a statement to this 
effect should be provided with the signed 
FD-1573. (In addition to sponsor's continu¬ 
ing responsibility to monitor the study, the 
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Food and Drug Administration will undertake 
investigations in institutions periodically to 
determine whether the committees are op¬ 
erating in accord with the assurances given 
by the sponsor.) 

b. A description of any clinical laboratory 
facilities that will be used. (If this informa¬ 
tion has been submitted to the sponsor and 
reported by him on Form FD-1571, reference 
to the previous submission will be adequate). 

7. Subparagraph (13), Form 1573, by 
adding to division 4 a new item h, as 
follows: 

h. The investigator is required to assure 
the sponsor that for investigations involv¬ 
ing Institutionalized subjects, the studies 
will not be initiated until the institutional 
review committee has reviewed and approved 
the study. (The organization and procedure 
requirements for such a committee should 
be explained to the investigator by the spon¬ 
sor as set forth in form FD-1571, division 
10 , unit c.) 

Effective date. This order shall become 
effective 30 days after its date of pub¬ 
lication in the Federal Register. 

(Secs. 505, 701(a), 52 Stat. 1052-53, as 
amended. 1055; 21 U.S.C. 355, 371(a)) 

Dated; March 11,1971. 

Charles C. Edwards, 
Commissioner of Food and Drugs. 

(FR Doc.71-3686 Filed 3-16-71 ;8:48 am) 


Title 22—FOREIGN RELATIONS 

Chapter I—Department of State 

(Dept. Reg. 108.633] 

PART 41—VISAS: DOCUMENTATION 
OF NONIMMIGRANTS UNDER THE 
IMMIGRATION AND NATIONALITY 
ACT, AS AMENDED 

Types of Nonimmigrant Visas 

Correction 

In F.R. Doc. 71-3361 appearing at page 
4697 in the issue for Thursday, March 11, 
1971, in the second line of § 41.104(a) (3) 
the word “classified” should read 
“classifiable”. 


Title 29—LABOR 

Chapter XIII—Bureau of Labor 
Standards, Department of Labor 

PART 1520—CRITERIA FOR DETER¬ 
MINING WHETHER STATE WORK¬ 
MEN’S COMPENSATION LAWS 
PROVIDE ADEQUATE COVERAGE 
FOR PNEUMOCONIOSIS 

On October 9, 1970, it was proposed to 
amend 29 CFR Chapter XIII by adding 
thereto a new Part 1520 entitled “Criteria 
for Determining Whether State Work¬ 
men’s Compensation Laws Provide Ade¬ 
quate Coverage for Pneumoconiosis” (35 
F.R. 15933). Written data, views or argu¬ 
ments of interested persons were invited 
on the new Part 1520. 
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After consideration of all the com¬ 
ments received, it has been decided to 
make several changes and additions to 
clarify the proposed Part 1520 and to 
provide more precision in implementing 
Part C of Title IV of the Federal Coal 
Mine Health and Safety Act of 1969 (83 
Stat. 795). A new paragraph designated 
(k), which defines the term “insurer”, is 
inserted in § 1520.2. In response to sug¬ 
gestions, paragraphs (c) of § 1520.3 is 
revised in the interest of clarity and to 
make more specific the time require¬ 
ments for payments of benefits. A new 
paragraph designated (k), which requires 
coal mine operators to secure the pay¬ 
ment of benefits by either qualifying as 
a self-insurer or insuring with an insurer, 
is incorporated in § 1520.3. Also, a new 
paragraph (o) is added to § 1520.3 requir¬ 
ing assumption of responsibility for the 
continuation of benefits in 1973 and 
beyond for claims filed in 1972 and 
affording a hearing for those mine oper¬ 
ators who choose to dispute whether 
death or total disability resulted from 
employment for which they are respon¬ 
sible. In addition, a maintenance of effort 
requirement set forth in paragraph (p) 
is added at the end of § 1520.3, which 
prohibits the reduction of benefits pre¬ 
viously paid. Other minor changes are 
also made. 

Effective upon publication of this docu¬ 
ment in the Federal Register, Part 1520 
is hereby adopted as set forth below: 

Sec. 

1520.1 Purpose and scope. 

1520.2 Definitions. 

1520.3 Provisions of State workmen’s 

compensation laws necessary to 
provide adequate coverage for 
p ne umoconiosis. 

Authority: The provisions of this Part 
1520 issued under secs. 421, 426, 83 Stat. 795, 
798. 

§ 1520.1 Purpose and scope. 

(a) Section 421 (a) of the Federal Coal 
Mine Health and Safety Act of 1969 (83 
Stat. 795) provides that on and after 
January 1. 1973, any claim for benefits 
(see Title IV, Part B, of the Act for 
exceptions) for death or total disability 
due to pneumoconiosis shall be filed pur¬ 
suant to applicable State workmen’s 
compensation law, except that during 
any period when miners or their surviv¬ 
ing widows are not covered by a State 
workmen’s compensation law which pro¬ 
vides adequate coverage for pneu¬ 
moconiosis they shall be entitled to claim 
benefits under Title IV, Part C, of the 
Act. Section 421(b)(1) of the Act pro¬ 
vides that a State workmen’s compensa¬ 
tion law shall not be deemed to provide 
adequate coverage for pneumoconiosis 
during any period unless it is included in 
the list of State laws found by the Secre¬ 
tary of Labor to provide adequate cover¬ 
age for pneumoconiosis during such 
period. Section 421(b) (2) of the Act pro¬ 
vides that the Secretary of Labor shall 
include a State workmen’s compensation 
law in such list during any period only if 
he finds that during such period there 
are in effect under such law certain pro¬ 


visions specified in the Act, and other 
provisions as may be prescribed by the 
Secretary of Labor. 

(b) The purpose of this part is to set 
forth the criteria which the Secretary of 
Labor and his delegates will use in deter¬ 
mining whether a State workmen’s com¬ 
pensation law will be included in the list 
of State workmen's compensation laws 
which provide adequate coverage for 
pneumoconiosis during any period. 

§ 1520.2 Definitions. 

For the purposes of this part, except 
where the context clearly indicates 
otherwise: 

(a) “Act” means the Federal Coal 
Mine Health and Safety Act of 1969 (83 
Stat. 742); 

(b) “Benefit” means benefits under or 
pursuant to Title IV, Part C, of the Act 
for death or total disability of a miner, 
due to pneumoconiosis; 

(c) “Miner” or “coal miner” means 
any individual who is working or has 
worked as an employee in an under¬ 
ground coal mine, whether he works 
under the surface performing functions 
in extracting the coal or above the sur¬ 
face at the mine preparing the coal so 
extracted; 

(d) “Widow” means the wife living 
with or dependent for support on the 
decedent at the time of his death, or liv¬ 
ing apart for reasonable cause or be¬ 
cause of his desertion, who has not 
remarried; 

(e) “Dependent” means— 

(1) A wife, if— 

(1) She is a member of the same 
household as the miner; or 

(ii) She is receiving regular contribu¬ 
tions from the miner for her support; or 

(ili) The miner has been ordered by 
a court to contribute to her support; and 

(2) An unmarried child, while living 
with the miner or receiving regular con¬ 
tributions from the miner toward his 
support, and who is— 

(1) Under 18 years of age; or, if he is 
a student as defined by 5 U.S.C. 8101 
(and as applied in 20 CFR 1.14(c)) at 
the time he reaches 18 years of age, for 
so long as he continues to be such a 
student or until he marries; or 

(ii) Over 18 years of age and incapa¬ 
ble of self-support because of physical 
or mental disability; 

(f) “Coal Mine” means an area oi 
land and all structures, facilities, ma¬ 
chinery, tools, equipment, shafts, slopes, 
tunnels, excavations, and other property 
real or personal, placed upon, under, or 
above the surface of such land by an. 
person, used in. or to be used in, or re¬ 
sulting from, the work of extracting m 
such area bituminous coal, lignite, o 
anthracite from its natural deposits i 
the earth by any means or method, ana i 
the work of preparing the coal so ev 
tracted, and includes custom coal prep- 
action facilities. 

(g) “Underground coal mine” means, 
a coal mine in which the earth and otn 
materials which lie above the nature 
deposit of coal (overburden) is not re 
moved in mining. In addition to the n | 
ural deposit of coal in the earth, i 
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underground coal mine includes all land, 
buildings, and equipment appurtenant 

thereto; 

(h) The Nation’s underground coal 
mines” means all underground coal mines 
as defined in paragraph <g) of this sec¬ 
tion, located in a State as defined in 
paragraph (1) of this section; 

<i) ‘Employee” means every person, 
including a minor, whether lawfully or 
unlawfully employed, in the service of an 
employer under any contract of hire or 
apprenticeship, express or implied and 
any helper or assistant of a miner 
whether paid by the employer or miner, 
if employed with the knowledge, actual 
or constructive, of the employer; 

(j) “Pneumoconiosis” means a chronic 
dust disease of the lung arising out of 
employment in the Nation’s underground 
coal mines, and includes anthracosis, 
coal workers’ pneumoconiosis, silicosis, 
or anthracosilicosis arising out of such 
employment; 

<k> “Insurer” means any private com¬ 
pany, corporation, mutual association, 
reciprocal or interinsurance exchange, or 
any other person or fund, including any 
State fund, authorized under the 
I laws of a State to insure workmen’s 
compensation; 

<1> “State” includes a State of the 
I United States, the District of Columbia, 

| the Commonwealth of Puerto Rico, the 
Virgin Islands, American Samoa, Guam, 
and the Trust Territory of the Pacific 
Islands: 

(m> “State agency” means the agency 
I or officer designated by the workmen’s 
compensation law of a State to admin- 

I ister such law; 

in) “Workmen’s compensation law” 
means a law providing for payment of 
compensation by employers to employees 
and their dependents for injury, occupa¬ 
tional disease, or death, suffered in con¬ 
nection with employment. 

<o) The definitions contained in this 
section shall not be considered to der¬ 
ogate from the terms of the Coal Mine 
Health and Safety Act of 1969. 

§ 1320..'! Provisions of Stale workmen’s 
compensation lawn necessary to pro- 
'ide adequate coverage for pneumo¬ 
coniosis. 

The Secretary of Labor will find that 
I a State workmen’s compensation law 
I Provides adequate coverage for pneumo- 
I during any period, and will in- 

I the , state law ln the list of state 

I ^° rli men’s compensation laws found to 
I Provide such coverage, only if he finds 
I flat during such period under such law: 
I Benefits are paid for total disability 

I ‘ deatl1 a miner, due to pneumoconi- 
I r* s, f in a cash amount equal to, or 
I lhan - the amount of benefits pre- 
I Th* d by section 412(a) of the Act. 

I J 1 '. 1 ” the cas e of total disability of a 
I .Jr, 1 *’ due to pneumoconiosis, the dis- 
I thA n } iner must be paid benefits during 
I trtJ* ri(Xi °* tlle disability at a rate equal 
I mnm 8r€ater than 50 Percent of the mini- 
I ‘ m m °nthly payment to which a Fed¬ 
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eral employee in Grade GS-2, who is 
totally disabled, is entitled at the time of 
payment under 5 U.S.C. chapter 81; 

(2) In the case of death of a miner, due 
to pneumoconiosis, or of a miner receiv¬ 
ing benefits under Title IV, Part C, of 
the Act, benefits must be paid to his 
widow, if any, at least at the rate the 
deceased miner would receive such bene¬ 
fits if he were totally disabled; 

(3) If, in a case described in subpara¬ 
graphs (1) or (2) of this paragraph, the 
individual entitled to benefit payments 
has one or more dependents (see § 1520.2 

(e)) f the benefit payments must be in¬ 
creased at least at the rate of 50 percent 
of such benefit payments if the individ¬ 
ual has only one dependent, 75 percent if 
the individual has only two dependents, 
and 100 percent if the individual has 
three or more dependents; 

(b) There are in effect provisions for 
the appointment, for any person who is 
mentally incompetent, of a guardian, 
conservator, or similar representative to 
receive compensation payable to such 
person under the law; 

(c) Provisions are made for the pay¬ 
ment of benefits periodically, promptly, 
and directly to the person entitled 
thereto, unless liability to pay benefits is 
controverted by the employer or insurer, 
including provisions requiring, except 
where the State agency for reasonable 
cause determines otherwise. 

(1) That the first installment of com¬ 
pensation is due and payable no later 
than 15 days after the employer has 
knowledge of the disability or death; 

•<2) That, after payment of the first 
installment, compensation becomes due 
and payable not less often than semi¬ 
monthly: and 

(3) Providing, except where compen¬ 
sation is payable from a State fund, pen¬ 
alties for failure to pay compensation 
with or without an award within 15 days 
after it becomes due; 

(d) In any case in which payments of 
benefits are being made without an 
award by an employer or insurer, and in 
any case where the right to benefits is 
controverted or payments of compensa¬ 
tion have been stopped or suspended, the 
State agency is required to make such 
investigations, to cause such medical ex¬ 
aminations to be made, to hold such 
hearings, and to take such further ac¬ 
tions as will adequately protect the rights 
of all parties concerned; 

(e) (1) Any assignment or release of 
compensation or benefits due and pay¬ 
able under the law is declared invalid; 

(2) Such compensation or benefits are 
exempt from all claims of creditors and 
from levy, execution, attachment, gar¬ 
nishment, or any other remedy for re¬ 
covery or collection of a debt, which ex¬ 
emption may not be waived; and 

(3) Except where compensation is 
payable from a State fund, any person 
entitled to compensation has a lien 
against the assets of the insurer or em¬ 
ployer for such compensation, and, upon 
insolvency, bankruptcy, or reorganiza¬ 
tion in bankruptcy, of the insurer or em¬ 
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ployer, or both, is entitled to preference 
and priority in the distribution of the 
assets of the insurer or employer, or 
both; 

(f) The standards for determining 
death or total disability due to pneumo¬ 
coniosis are substantially equivalent to 
those established by section 411 of the 
Act, and by regulations of the Secretary 
of Health, Education, and Welfare pro¬ 
mulgated thereunder (see 20 CFR Part 
410, Subpart D); 

(g) A claim for benefits on account of 
total disability or death of a miner, due 
to pneumoconiosis, is deemed to be timely 
filed if such claim is filed within 3 years 
of the discovery of the total disability or 
the date of such death, as the case may 
be; 

(h) In any proceeding for the enforce¬ 
ment of a claim for compensation under 
the law, it is presumed, in the absence 
of substantial evidence to the contrary 
that the claim comes within the 
provisions of the law; 

(i) If compensation liability may be 
discharged by payment of a lump sum, 
such discharge is subject to the following 
conditions: 

(1) The lump sum is equal to or 
greater than, the present value of future 
compensation payments otherwise pay¬ 
able under the law, computed at no more 
than 4 percent true discount com¬ 
pounded annually. The probabilities of 
the death of a disabled worker or of the 
remarriage of a widow must be deter¬ 
mined in accordance with the American 
Experience Tables of Mortality and the 
Remarriage Tables of the Dutch Royal 
Insurance Institution respectively; and 

(2) The lump sum settlement is ap¬ 
proved by the State agency on the basis 
of a finding that the settlement is in the 
interests of the claimant: 

(j) Any agreement by an employee to 
pay any portion of the workmen's com¬ 
pensation insurance premium to be paid 
by his employer to an insurer, or to con¬ 
tribute to a fund maintained for the 
purpose of providing compensation or 
other benefits required by the law. or to 
waive his right to compensation and 
other benefits is prohibited and/or 
declared invalid; 

<k) There are in effect provisions re¬ 
quiring each operator of an underground 
coal mine, where one or more miners are 
employed, to secure the payment of bene¬ 
fits by qualifying as a self-insurer or by 
insuring and keeping insured with an 
insurer as defined in this part; 

(1> A coal mine operator who has ac¬ 
quired such mine, or substantially all of 
the assets thereof, from a person ‘prior 
operator) who was an operator of such 
mine on or after December 30, 1969, is 
liable for, and must secure the payment 
of, all benefits which would have been 
payable by that person with respect to 
miners previously employed in such mine 
if the acquisition had not occurred and 
that person had continued to operate 
such mine; and that person is not re¬ 
lieved of any liability under the law; 
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(m) Provisions are made for such 
methods of administration as are found 
by the Secretary of Labor, or his desig¬ 
nee, to be reasonably calculated to insure 
full payment of compensation when due, 
including provisions— 

(1) For the administration of the law 
by a State agency, with powers to make 
or cause to be made all necessary investi¬ 
gations, inquiries, and examinations, and 
to conduct hearings, in connection with 
claims for compensation for death or 
total disability due to pneumoconiosis: 

(2) Requiring the State agency and 
State courts to approve fees for legal 
services rendered to a claimant in con¬ 
nection with such a claim: 

(3) Requiring the substitution of the 
insurer for any coal mine operator who 
is not a self-insurer in order that liabil¬ 
ity for compensation be discharged, and 
regulating the cancellation of insurance 
with respect to total disability or death 
due to pneumoconiosis; 

(4) Requiring the posting by the em¬ 
ployer of conspicuous notices showing 
compliance with the provisions of the 
law; and 

(5) Requiring that coal mine employ¬ 
ees with pneumoconiosis be offered vo¬ 
cational rehabilitation in all cases, where 
it is feasible; 

(n> (1) With respect to any claim for 
benefits for death or total disability due 
to pneumoconiosis, there must be af¬ 
forded: (i) An opportunity for a fair 
hearing to the employer or insurer and 
the claimant before final administra¬ 
tive decision is made on such claim; and 
Cii) An opportunity for judicial review 
of such administrative decision. 

(2) If a proper court determines that 
proceedings In respect of a claim for 
compensation or a compensation order 
have been instituted or continued with¬ 
out reasonable grounds, the cost of the 
proceedings must be assessed against 
the party who has instituted or contin¬ 
ued the proceedings; 

(o) There are in effect provisions for 
the payment, after December 31, 1972, 
of benefits for total disability or death 
due to pneumoconiosis, to claimants 
whose claims were filed during the cal¬ 
endar year 1972 under Title IV, Part B. 
of the Act. which provisions shall: (1) 
Accord recognition to the filing and any 
adjudication under Part B as satisfying 
the requirements of the State law' in re¬ 
spect of the filing of a claim for such 
benefits and adjudication of the issues, 
if any, previously adjudicated under 
Part B; and (2) Provide for adjudication 
of any issues not so previously adjudi¬ 
cated and, where the issue of liability 
of any mine operator to pay or secure 
such benefits is presented for deter¬ 
mination, afford the mine operator an 
opportunity to be heard on the relation¬ 
ship between the pneumoconiosis and 
employment in a mine operated by him; 
and 

(p) Any reduction, after the date of 
enactment of the Act. of benefits pre¬ 
viously paid to persons, for total dis¬ 
ability or death due to pneumoconiosis 


under the State’s laws which are appli¬ 
cable to its general work force with re¬ 
gard to workmen’s compensation, un¬ 
employment compensation, or disability 
insurance, is prohibited even though the 
amount of the reduced benefits equals or 
exceeds the amount prescribed in para¬ 
graph (a) of this section. 

Signed at Washington. D.C., this 12th 
day of March 1971. 

J. D. Hodgson, 
Secretary of Labor. 

IFR Doc.71-3655 Piled 3-16-71:8:45 am] 


Title 32-NATIONAL DEFENSE 

Chapter VI—Department of the Navy 
SUBCHAPTER A—OFFICIAL RECORDS 

PART 701—AVAILABILITY OF 
OFFICIAL RECORDS 

Miscellaneous Amendments 

In Part 701, of Chapter VI of Title 32 
of the Code of Federal Regulations, the 
following sections are deleted: 

Sec. 

701.2 Official records in civil court. 

701.3 Production of official records in the 

absence of court order. 

701.4 Deviations. 

701.6 Certificates of full faith and credit. 

These sections have been incorporated 
into Part 720 of Chapter VI of Title 32 
of the Code of Federal Regulations, Sub¬ 
part C. 

[seal! Merlin H. Staring, 

Rear Admiral, JAGC , U.S. Navy, 
Acting Judge Advocate General. 

March 11,1971. 

[FR Doc.71-3662 Filed 3-16-71;8:46 am] 

Tide 33—NAVIGATION AND 
NAVIGABLE WATERS 

Chapter I—Coast Guard, Department 
of Transportation 

[CGFR 70-138A] 

PART 110—anchorage 
REGULATIONS 

Anchorage Grounds, Hampton Roads, 
Va., and Adjacent Waters 

The purpose of this amendment to the 
Anchorage Regulations, Part 110 of Title 
33 of the Code of Federal Regulations, 
is to establish tw’o anchorage grounds for 
construction barges in Hampton Roads. 

This amendment is based on a notice 
of proposed rule making (CGFR 70-138) 
issued on December 17, 1970, and pub¬ 
lished in the Federal Register on Decem¬ 
ber 22. 1970 (35 F.R. 19362) and Public 
Notice 5-110 issued by the Commander, 
Fifth Coast Guard District, on October 5, 
1970. No comments w>ere received con¬ 
cerning the Public Notice or notice of 
proposed rule making. 


This amendment to § 110.168<a> es¬ 
tablishes and describes two anchorage 
grounds which will provide moorings for 
sand and gravel barges close to the con¬ 
struction site of the second Hampton 
Roads Bridge-Tunnel. 

Therefore. § 110.168(a) is amended by 
adding new subparagraphs (8) and 
to read as follows: 

§ 1 10.168 Hampton Rond*, Va., anil ad. 
jacenl water*. 

(a) * * • 

(8) Anchorage T-f, Construction 
Barges. Anchorage T-l, is a 300-yard 
diameter area with the center at latitude 
37°00'30" N., longitude 76°19'07" W. 
(200 yards w^est of buoy No. 9, Phoebus 
Channel). This anchorage is for the ex¬ 
clusive use of barges used in the con¬ 
struction of the second Hampton Roads 
Bridge-Tunnel. 

(9) Anchorage T-2 t Construction 
Barges. Anchorage T-2 is a 200-yard 
diameter area with the center at latitude 
36°59'10" N., longitude 76°18'15" W. 
(200 yards west of the present South Is¬ 
land of the Hampton Roads Bridge- 
Tunnel) . This anchorage is for the ex¬ 
clusive use of barges used in the con¬ 
struction of the second Hampton Roads 
Bridge-Tunnel. Any barge mooring in 
this anchorage must be tended by a boat 
or boats capable of maneuvering the 
barge in case of emergency. No barge may 
moor in this anchorage for more than 
six (6) hours. 

• • ♦ * • 

(Sec. 7, 38 Stat. 1053, as amended, sec. 6(g) 
(1) (A), 80 Stat. 937; 33 U.S.C. 471, 49 U.S.C. 
1655(g)(1)(A); 49 CFR 1.46(c)(1) (35 Fit. 
4959, 33 CFR 1.05-1 (c) (1) (35 F.R. 8279)) 

Effective date: This amendment shall 
become effective on April 15, 1971. 

Dated: March 11, 1971. 

R. E. Hammond, 

Rear Admiral, UJS. Coast Guard. 

Chief, Office of Operations. 

|FR Doc.71-3673 Filed 3-16-71:8:47 am] 


Title 43—PDBLIC LANDS: 
INTERIOR 

Chapter II—Bureau of Land Manage¬ 
ment, Department of the Interior 

APPENDIX—PUBLIC LAND ORDERS 
[Public Land Order 5029] 
[Colorado 1269] 

COLORADO 

Withdrawal for Oil Shale 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26, 1952 (17 Ftf. 
4831), it is ordered as follows: 

1. Subject to valid existing rights tne 
deposits of oil shale and lands contain¬ 
ing such deposits, owned by the Uni c 
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States and under the administrative ju¬ 
risdiction of the Department of the Inte¬ 
rior in the following described lands, are 
herebv withdrawn (1) from appropria¬ 
tion under the U.S. mining laws relating 
to metalliferous minerals, and (2) from 
sodium leasing except as hereafter pro¬ 
vided, for protection of the multiple de¬ 
velopment of the minerals and other 
resources in the lands: 

Sixth Principal Meridian 
T 2N..R. 104 W., 

Fractional sections 10, 15, 22, 27, 34. 

The area described aggregates 780.56 
acres in Rio Blanco County. 

I 2. Any sodium prospecting permit or 
preference right lease that may issue 
on these oil shale lands will be restricted 
to those beds valuable for sodium which 
the Secretary of the Interior or his dele¬ 
gate determines to be workable without 
removal of significant amounts of or¬ 
ganic matter and without significant 
damage to oil shale beds. 

I 3. Leases or permits in effect on Janu¬ 
ary 27, 1967, are not affected by this 
order except that in negotiations of any 
renewals thereof, the provisions of para- 
i graph 2 of this order will apply. 

4. This order supplements but does not 
[otherwise affect the withdrawal for oil 
| shale made by Executive Order 5327 of 
April 15,1930, and by Public Land Order 
i No. 4522 of September 13, 1968, and 
modifications thereof. 

Harrison Loesch, 
Assistant Secretary of the Interior. 

March 11, 1970. 

|FR Doc.71-3664 Filed 3-16-71;8:46 am) 


Title 50—WILDLIFE AND 
FISHERIES 

Chapter I— Bureau of Sport Fisheries 
ond Wildlife, Fish and Wildlife 
Service, Department of the Interior 

PART 33—SPORT FISHING 

Squaw Creek National Wildlife 
Refuge, Missouri 

The following special regulation is is- 
| sued and is effective on date of publica- 
" n ^ the Federal Register (3-17-71). 

[ §33.3 Special regulation*: Sport fish- 
for individual wildlife refuge 


areas. 


Missouri 


squaw creek national wildlife 

REFUCE 

i h Sp( ? rt on the Squaw Creek Na- 

uonai Wildlife Refuge, Mo., is permitted 
J; y on the areas designated by signs as 
open to fishing. These open areas are 
1on a ma P available at the 
nf.vf e T, headquarters 8111(1 f rom the office 
me Regional Director, Bureau of Sport 
and Wildlife, Federal Building, 
SnL!? ellinfir ’ Twin ci ties, MN 55111. 
wrt Fishing shall be in accordance with 


all applicable State regulations subject 
to the following conditions: 

(1) Open season: May 1, 1971, through Sep¬ 

tember 15, 1971, daylight hours only. 

(2) Spearing or gigging is not permitted. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth in Title 50, 
Code of Federal Regulations, Part 33 and 
are effective through September 15, 1971. 

Harold H. Burgess, 
Refuge Manager, Squaw Creek 
National Wildlife Refuge, 
Mound City, Mo. 

March 9, 1971. 

[FR Doc.71-3663 Filed 3-16-71;8:46 am) 

Title 10—CONSERVATION OF 
POWER AND WATER RESOURCES 

Chapter I—Federal Power 
Commission 

[Docket No. R-384; Order 426) 

ACCOUNTING FOR NATURAL GAS 
STORED UNDERGROUND AND 
LIQUEFIED NATURAL GAS STOR¬ 
AGE FACILITIES 


March 10, 1971. 

On March 20, 1970, the Commission 
issued a notice of proposed rulemaking 
in this proceeding (35 F.R. 5266, 
Mar. 28, 1970) proposing to amend its 
Uniform Systems of Accounts for Class A 
and Class B and Class C Natural Gas 
Companies and FPC Form No. 2 Annual 
Report for Natural Gas Companies 
(Class A and B) consistent with amend¬ 
ments to the Uniform System of 
Accounts. 

Comments were invited from inter¬ 
ested parties to be submitted by May 4, 
1970. An extension of time to June 30, 
1970, was granted for filing comments 
(35 F.R. 7262, May 5, 1970). At the re¬ 
quest of the Independent Natural Gas 
Association of America for a conference 
on the rulemaking, notice was given to 
all respondents and a conference was 
held on October 1, 1970. 

The changes to accounts in the Uni¬ 
form System of Accounts for natural 
gas underground storage proposed in the 
rulemaking arose from a review of in¬ 
tangible property rights (gas rights, 
storage rights, etc.) which was extended 
to include all aspects of accounting for 
underground storage for natural gas. 
The following revisions to the account¬ 
ing for underground storage were 
proposed: 

1. Based on the premise that a por¬ 
tion of the natural gas stored under¬ 
ground is needed as a pressure base and 
wall not be recovered, it was proposed 
to transfer this nonrecoverable gas 
from inventory Account 117, Gas stored 
underground-noncurrent, to new Ac¬ 
count 352.3, Nonrecoverable natural gas 
(under Account 101, Gas plant in serv¬ 


ice). The cost of nonrecoverable gas 
would then be subject to depreciation on 
the same basis as the related physical 
plant and such gas devoted to storage 
purposes would be permanently priced 
at the cost when first devoted to stor¬ 
age. The note to Account 117 author¬ 
izing, with Commission approval, re¬ 
serves for gas losses would be deleted. 

2. Since gas losses from underground 
storage sometimes occur without knowl¬ 
edge and through no fault of the natural 
gas companies, it was proposed to modify 
Account 823, Gas losses, to allow, with 
Commission approval, amortization over 
future periods to that account of sub¬ 
stantial gas losses or adjustments. 

3. Because the provisions contained in 
leaseholds and rights are similar in na¬ 
ture and because it is difficult, if not im¬ 
possible, to distinguish between them, it 
was proposed that Accounts 350.2, Lease¬ 
holds, 350.3, Storage rights, and 350.5, 
Gas rights, be deleted from the Uniform 
Systems of Accounts and the costs for¬ 
merly contained in those accounts be 
included in one account, new Account 
352.1, Storage leaseholds and rights. 

4. Addition of new Account 352.2, Res¬ 
ervoirs, was proposed for recording the 
accumulated costs of reservoir develop¬ 
ment. 

5. Redesignation of “Storage Plant” 
as “Natural Gas Storage Plant” was 
proposed to distinguish the natural gas 
storage facilities from those used for the 
storage of products extracted from nat¬ 
ural gas. Natural Gas Storage plant 
would be identified as a separate func¬ 
tion and applicable to both transmission 
and distribution companies. 

6. Revision of renumbering of certain 
account and functional expense classifi¬ 
cations consistent with the above re¬ 
visions was proposed. 

So that liquefied natural gas storage 
facilities may be accommodated in the 
Uniform Systems of Accounts, the 
rulemaking proposed that “Lpcal Stor¬ 
age Plant” be redesignated as “Other 
Storage Plant.” The accounts would then 
be used for liquefied natural gas storage 
facilities by both transmission and dis¬ 
tribution companies. In addition, new 
accounts were proposed for major items 
of equipment utilized in connection with 
liquefied natural gas storage and changes 
were proposed in the related expense ac¬ 
counts to accommodate expenses related 
to liquefied natural gas storage. 

The proposed changes to FPC Form 
No. 2, Annual Report for Natural Gas 
Companies (Class A and Class B), pre¬ 
scribed by section 260.1 of this chapter, 
included modifications to reflect the 
changes in the Uniform Systems of Ac¬ 
counts and to show the inventory of nat¬ 
ural gas in Other Storage. These modi¬ 
fications involved the following sched¬ 
ules: Comparative Balance Sheet, Assets 
and Other Debits, Gas Stored Under¬ 
ground, Gas Plant in Service, Gas Opera¬ 
tion and Maintenance Expenses, and 
Underground Gas Storage. 

In response to the notice of rulemaking, 
the Commission received comments from 
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seven respondents. 1 * * * * * * Representatives 
from one association and seven natural 
gas pipeline companies attended the 
conference on the rulemaking. 8 

The respondents to the rulemaking 
were in general agreement with the pro¬ 
posed revisions. Certain suggested 
changes were received and the conferees, 
in general, placed further emphasis on 
the suggested changes. We are adopting 
several of the suggested changes. We will 
discuss the more significant changes 
suggested by the respondents and 
conferees. 

After consideration of the comments 
to the rulemaking, we are deleting the 
requirement that the cost of the liquefac¬ 
tion process shall be included in Account 
164.2, Liquefied natural gas stored. It 
appears that liquefied natural gas is not 
the conventional type inventory in that 
it requires constant processing and may 
remain in storage for a considerable 
period of time depending upon its de¬ 
mand for peaking service. Inclusion of 
the processing costs in the inventory 
could, in some instances, result in the 
cost of the stored gas exceeding the 
selling price. 

Comments were received that the use 
of proposed new plant Account 352.3, 
Nonrecoverable natural gas, should be 
optional for the nonrecoverable gas be¬ 
cause the cost of such gas would be sub¬ 
ject to depreciation and the depreciation 
expense may not be recovered in the cost 
of service because of regulatory lag. Al¬ 
though we believe that accounting and 
ratemaking principles should be uni¬ 
form, we are rejecting the proposal be¬ 
cause it is not practicable to time 
changes with rate filings. 

Comment was received from a re¬ 
spondent having a reserve for estimated 
natural gas losses that the present note 
to Account 117, Natural gas stored 
underground—noncurrent, authorizing 
such reserves with Commission approval, 
should not be deleted. The note was pro¬ 
posed to be deleted because nonrecover¬ 
able natural gas used for cushion pur¬ 
poses would be expensed by depreciation 
accruals. However the respondent pointed 
out that there are other gas losses from 
what would otherwise be recoverable gas 
inventory due to migration of the gas or 
entrapment of the gas in sand or water. 
The respondent requests that it be per¬ 
mitted to continue to systematically ac¬ 
crue for these estimated losses. We agree 
that such losses should be recognized. In 
lieu of retaining the note to Account 117, 
however, we are providing herein that 


1 The American Gas Association, Consoli¬ 

dated Gas Supply Corp. and Lake Shore 

Pipe Line Co., Consumers Power Co., Inde¬ 

pendent Natural Gas Association of America. 

Northern Natural Gas Co., and Texas East¬ 
ern Transmission Corp. 

-Representatives from the Columbia Gas 

Corp., Consolidated Gas Supply Corp., Inde¬ 
pendent Natural Gas Association of Amer¬ 
ica, Natural Gas Pipeline Corp., Northern 
Natural Gas Co., Tennessee Gas Pipeline 
Corp., a division of Tenneco. Texas Eastern 
Transmission Corp., and Transcontinental 

Gas Pipe Line Corp. 


prior Commission authorizations to 
natural gas companies to currently rec¬ 
ognize these estimated losses are not dis¬ 
turbed by deletion of the note. Com¬ 
panies presently authorized such reserves 
shall, on the effective date of this order, 
close the balances in their reserve ac¬ 
counts to Account 117. In the future, the 
estimated losses are to be credited 
directly to Account 117. 

The Commission finds: 

(1) The notice and opportunity to 
participate in this proceeding with re¬ 
spect to the matters presently before this 
Commission through the submission, in 
writing, of data, views, comments, and 
suggestions in the manner as described 
above are consistent and in accordance 
with all procedural requirements there¬ 
for as prescribed in section 553 of title 
5 of the United States Code. 

(2) The amendments to Parts 201 and 
204 of the Commission’s Uniform System 
of Accounts for Natural Gas Companies 
and Annual Report Form No. 2 pre¬ 
scribed by § 260.1, in Chapter I, Title 18 
of the Code of Federal Regulations, 
herein prescribed, are necessary and ap¬ 
propriate for the administration of the 
Natural Gas Act. 

(3) Since the changes prescribed 
herein which were not included in the 
notice in this proceeding are of a minor 
nature, further notice thereof is 
unnecessary. 

(4) Since the revised schedules of 
FPC Form No. 2 are being prescribed for 
the reporting year 1971, good cause exists 
for making the amendments to our Uni¬ 
form System of Accounts effective Jan¬ 
uary 1, 1971. 

The Commission, acting pursuant to 
the provisions of the Natural Gas Act. 
as amended, particularly sections 8, 9, 
10, and 16 thereof (52 Stat. 825, 826, 830; 
15 U.S.C. 717g, 717h, 717i, 717o), orders: 

PART 201—UNIFORM SYSTEM OF 

ACCOUNTS FOR NATURAL GAS 

COMPANIES (CLASS A AND B) 

(A) The Commission’s Uniform Sys¬ 
tem of Accounts for Class A and Class B 
Natural Gas Companies, prescribed by 
Part 201. Chapter I, Title 18 of the Code 
of Federal Regulations is amended as 
follows: 

1. The Chart of Balance Sheet Ac¬ 
counts is amended by changing account 
“164, Gas Stored Underground—Cur¬ 
rent” to “164.1, Gas Stored Under¬ 
ground—Current.” Immediately follow¬ 
ing account “164.1, Gas Stored 
Underground—Current” a new account 
“164.2, Liquefied Natural Gas Stored” is 
added. As amended, the Chart of Balance 
Sheet Accounts reads: 

Balance Sheet Accounts 
(Chart of Accounts) 

• • • • • 

3. Current and Accrued Assets 
• • • • • 

164.1 Gas stored underground—Current. 

164.2 Liquefied natural gas stored. 

• • • • • 

2. The text of the Balance Sheet Ac¬ 
counts is amended as follows: 


(a) The second sentence of paragraph 
C of account “108, Accumulated Provi- 
sions for Depreciation of Gas Plant in 
Service” is amended. 

(b) In account “117, Gas Stored 
Underground—Noncurrent” paragraphs 
A, D, F, and G are amended and the note 
is deleted. 

(c) Change the title of account “164, 
Gas Stored Underground— Current” to 
“164.1, Gas Stored Underground- 
Current.” 

(d) Add immediately following ac¬ 
count “164.1, Gas Stored Underground- 
Current” new account “164.2, Liquefied 
Natural Gas Stored.” As amended, the 
text of the Balance Sheet Accounts 
reads: 

Balance Sheet Accounts 

ASSETS AND OTHER DEBITS 
1. Utility Plant 

• * • • • 

108 Accumulated provisions for depre* 

ciation of gas plant in service. 

* • * ♦ • 

C. • • • For purposes of analysis, 
however, each utility shall maintain sub¬ 
sidiary records in which this account is 
segregated according to the following 
functional classification for gas plant: 
(1) Production—manufactured gas, (2) 
Production and gathering— natural gas. 

(3) Products extraction—natural gas, 

(4) Underground gas storage, (5) Other 
storage, (6) Transmission, (7) Distribu¬ 
tion, and (8) General. 

• • * * • 

117 Gas stored underground —Nonrur- 

rent. 

A. This account shall include the cost 
of recoverable gas purchased or pro¬ 
duced by the utility which is stored in 
depleted or partially depleted gas or 
oil fields, or other underground res¬ 
ervoirs, and held for use in meeting I 
service requirements of the utility’s 1 
customers. • • • 

* * * • * 

D. If the gas of any storage project is 
withdrawn below the amount established 
as “base stock” or encroaches upon na¬ 
tive gas of a storage reservoir, and such 
gas is to be replaced within 12 months, 
it shall be permissible to price such gas 
at the estimated cost of replacement with 
purchased gas and to record a deferred 
credit therefor. For the purpose of this 
instruction, account 808, Gas Withdrawn j 
from Storage—Debit, shall be charged J 
with the estimated cost of such replace- I 
ment gas and account 253, Other De- I 
ferred Credits, credited. When replace- I 
ment of the gas is made the amount u* I 
account 253 shall be cleared and this I 
account credited. This accounting will I 
not affect normal accounting for inputs i 
and withdrawals from storage. 

• • • ♦ • 

F. Amounts debited to this account J# I 
gas placed in storage shall be credited I 
to account 809, Gas Delivered to Stor- ■ 
age—Credit. Amounts credited to tins i 
account for gas withdrawn from stora* I 
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shall be debited to account 808, Gas 
Withdrawn from Storage—Debit. 

• • # • 

G. Adjustments for inventory losses 
due to cumulative inaccuracies of gas 
measurements, or from other causes, 
shall be charged to account 823, Gas 
Losses. In the operation of storage proj¬ 
ects, the utility shall maintain such pro¬ 
cedures of verification as will disclose 
and result in prompt accounting recogni¬ 
tion of significant losses. * 

This account shall be credited with an 
amount equal to that debited to account 
164.1, Gas Stored Underground—Cur¬ 
rent, to classify for balance sheet pur¬ 
poses such portion of the total inventory 
of gas stored underground as constitutes 
a current asset according to conven¬ 
tional rules for classification of current 
assets. <See account 164.1.) 

• • * » • 

3. Current and Accrued Assets 
• • « * • 

161.1 Ga* hloml underground—cur¬ 
rent. 


<b) Delete accounts “350.2, Leaseholds, 

350.3, Storage Rights” and ”350.5, Gas 
Rights.” 

(c) Change the title of account ”350.4, 
Rights-of-Way” to ”350.2, Rights-of- 
Way.” 

(d) Add immediately following ac¬ 
count ”352, Wells” the following new ac¬ 
counts: ”352.1, Storage Leaseholds and 
Rights, 352.2, Reservoirs” and ”352.3, 
Nonrecoverable Natural Gas.” 

(e) Change the title of account ”363, 
Other Equipment” to ”363.5, Other 
Equipment” and add immediately fol¬ 
lowing account ”362, Gas Holders” the 
following new accounts: ”363, Purifica¬ 
tion Equipment. 363.1, Liquef action 
Equipment. 363.2, Vaporizing Equipment, 

363.3, Compressor Equipment” and 
”363.4, Measuring and Regulating Equip¬ 
ment.” As amended, the Chart of the Gas 
Plant Accounts reads: 

Gas Plant Accounts 
(Chart of Accounts) 

• • • • * 

3. Natural Gas Storage Plant 


• • • * ♦ 


164.2 liquefied natural gas stored. 


A. This account shall include the cost 
of liquefied natural gas stored in above 
or below ground facilities. 

B. Natural gas purchased in a liquefied 
form shall be priced at the cost of such 
gas to the utility. Natural gas liquefied 
by the utility shall be priced according 
to generally accepted methods of cost 
determination consistently applied from 
year to year. Transmission expenses for 
facilities of the utility used in moving 
the gas to the storage facilities shall not 
be included in the inventory of gas ex¬ 
cept as may be authorized by the 
Commission. 


C. Amounts debited to this account for 
natural gas placed in storage shall be 
credited to account 809, Gas Delivered to 
Storage— Credit. Amounts credited to 
this account for gas withdrawn from 
storage shall be debited to account 808, 
Gas Withdrawn from Storage—Debit. 

D. Withdrawals of gas may be priced 
according to the flrst-in-flrst-out, last- 
tn-nrst-out, or weighted average cost 
Z th «! Provided the method adopted by 
the utility is used consistently from year 

and inventory records are main¬ 
lined in accordance therewith. Commis- 


,, n a PPt*oval must be obtained for any 
iner pricing method or for any change 

irtiiif 2 ricin * me thod adopted by the 
S Separate records shall be main- 
med for each storage project of the 
, gas delivered to storage and re¬ 
ining in storage. 

sVm A /^ tme nts for inventory losses 
Us<L be char S ed to account 842.3, Gas 


•> - • 

lsammrf °* Gas Plant Accounts 

15 amended as follows: 

’ th » title of section “ 3 . 
*£*»*• “ 3 ‘ Natural Gas Stor- 

*B anci sul)Sec tion B thereof from 

fcoraSant^ Ptent ’’ to " B - ° ther 


A. UNDERGROUND STORAGE PLANT 

350.1 Land. 

350.2 Rights-of-way. 

351 Structures and improvements. 

352 Wells. 

352.1 Storage leaseholds and rights. 

352.2 Reservoirs. 

352.3 Nonrecoverable natural gas. 

353 Lines. 

354 Compressor station equipment. 

355 Measuring and regulating equipment. 

356 Purification equipment. 

357 Other equipment. 

D. OTHER STORAGE PLANT 

360 Land and land rights. 

361 Structures and Improvements. 

362 Gas holders. 

363 Purification equipment. 

363.1 Liquefaction equipment. 

363.2 Vaporizing equipment. 

363.3 Compressor equipment. 

363.4 Measuring and regulating equipment. 

363.5 Other equipment. 

• • • • • 

4. The text of Gas Plant Accounts is 
amended as follows: 

(a) Change the title of section ” 3 . 
Storage Plant” to ”3. Natural Gas Stor¬ 
age Plant” and insert immediately fol¬ 
lowing the amended section heading a 
new prefatory paragraph. . 

(b) Delete accounts ”350.2, Lease¬ 
holds. 350.3, Storage Rights” and ”350.5, 
Gas Rights” and change the title of 
account ”350.4, Rights-of-Way” to 
”350.2, Rights-of-Way.” 

(c) Add immediately following 
account ”352, Wells,” the following new 
accounts ”352.1, Storage Leaseholds and 
Rights, 352.2. Reservoirs”, and ”352.3, 
Nonrecoverable Natural Gas.” 

(d> Change the title of subsection B 
under section 3 ”B. Local Storage Plant” 
to ”B. Other Storage Plant.” 

(e) Amend the first sentence in 
account ”360, Land and Land Rights” 
and ”361, Structures and Improvements.” 

(f) Amend account ”362, Gas 
Holders.” 

(g) Change the title of account ”363, 
Other Equipment” to ”363.5, Other 
Equipment” amend the first sentence 


thereof and delete item ” 2 . Compressor” 
from the item list thereunder and redes¬ 
ignate items ”3. Foundation, 4. Gauges 
and instruments” and ”5. Regulating 
apparatus” as ” 2 . Foundation, 3 . Gauges 
and instruments” and ”4. Regulating 
apparatus.” 

(h) Add immediately following 
account ”362, Gas Holders” the following 
new accounts ”363, Purification Equip¬ 
ment, 363.1, Liquefaction Equipment, 
363.2, Vaporizing Equipment, 363.3, Com¬ 
pressor Equipment” and ”363.4, Measur¬ 
ing and Regulating Equipment.” As 
amended, the text of the Gas Plant 
Accounts reads: 

Gas Plant Accounts 


3. Natural Gas Storage Plant 

These accounts are to be used by both 
transmission and distribution companies 
for natural gas storage facilities. If the 
utility operates both transmission and 
distribution systems, subaccounts shall 
be maintained classifying the storage 
facilities to the transmission or distribu¬ 
tion function. 

A. UNDERGROUND STORAGE PLANT 
• • • • * 

350.2 Rights-of-Way. 

• • • • * 

352.1 Storage leaseholds and rights. 

A. This account shall include the cost 
of leaseholds, storage rights, mineral 
deeds, etc. on lands for the purpose of 
utilizing subsurface reservoirs for under¬ 
ground gas storage operations. (See gas 
plant instruction 7-G.) 

B. Exclude from this account rents or 
Qther charges paid periodically for use 
of subsurface reservoirs for underground 
gas storage purposes. 

Note: Items such as buildings, wells, lines, 
equipment and recoverable gas used In stor¬ 
age operations acquired with land ot storage 
leaseholds and rights are to be classified in 
the appropriate accounts. 

352.2 Reservoirs. 

This account shall include costs to 
prepare underground reservoirs for the 
storage of natural gas. 

Items 

1 . geological, geophysical and seismic 
costs. 

2. Plugging abandoned wells. 

3. Fuel and power. 

4. Drilling and equipping fresh water wells, 
disposal wells, and solution wells. 

5. Leaching of salt dome caverns. 

6 . Rentals on storage rights and leases 
incurred during construction and develop¬ 
ment period. 

7. Gas used during the development period. 

8 . Costs Incident to maintaining covenants 
of production leaseholds during the period 
required to convert them to storage 
leaseholds. 

9. Other rehabilitation work. 

352.3 Nonrecoverable natural gas. 

A. This account shall include the cost 
of gas in underground reservoirs, includ¬ 
ing depleted gas or oil fields and other 
underground caverns or reservoirs used 
fbr the storage of gas which will not be 
recoverable. 
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B. Such nonrecoverable gas shall be 
priced at the acquisition cost of native 
gas or, when acquired for storage by pur¬ 
chase or presumed to be supplied from 
the utility’s own production, priced as 
outlined in Paragraph B of account 117, 
Gas Stored Underground—Noncurrent. 
After devotion to storage, the cost of the 
gas shall not be restated to effect sub¬ 
sequent price changes in purchased gas or 
changes in the cost of gas produced by 
the utility. When the utility has followed 
the practice of adjusting nonrecoverable 
gas to the weighted-average cost of gas 
purchased or supplied from its own pro¬ 
duction, cost shall be the weighted- 
average cost of such gas at the effective 
date of tliis account. 

* * * • • 

B. OTHER STORAGE PLANT 

360 Land and land right*. 

This account shall include the cost of 
land and land rights used in connection 
with the storage of gas in holders. (See 
gas plant instruction 7.) 

361 .Structures and improvements. 

This account shall include the cost in 
place of structures and improvements 
used in connection with the storage of 
gas in holders. (See gas plant instruction 
8 .) 

362 Gas holders. 

This account shall include the cost in¬ 
stalled of holders and associated appli¬ 
ances used in the storage of gas above 
ground, or in underground receptacles. 


363 Purification equipment. 

This account shall include the cost in¬ 
stalled of apparatus used for the removal 
of impurities from gas and apparatus for 
conditioning gas. 

Items 

1. Condensers and washer coolers. 

2. Dehydrators. 

3. Foundations and settings, specially con¬ 
structed for and not Intended to outlast the 
equipment for which provided. 

4. Other accessory equipment, such as 
coolers, spray ponds, pumps, platforms, rail¬ 
ings, stairs. 

5. Piping from inlet valve of first piece of 
apparatus to outlet valve of final piece of 
apparatus (or, in building from entrance to 
building to exit from building). 

6 . Scrubbers. 

7. Sulphur removal apparatus. 

8 . Water supply system. 

363.1 Liquefaction equipment. 

This account shall include the cost in¬ 
stalled of equipment used in liquefaction 
of natural gas. 

Items 

1. Cold box. 

2. Heat exchanger. 

3. Condensers. 

4. Pumps. 

5. Tanks. 

363.2 Vaporizing equipment. 

This account shall include the cost in¬ 
stalled of vaporizing equipment used in 
connection with liquefied natural gas 
storage. 


363.3 Compressor equipment. 

This account shall include the cost in¬ 
stalled of compressor equipment and as¬ 
sociated appliances used in connection 
with other storage plant. 

363.1 Measuring and regulating equip¬ 
ment. 

This account shall include the cost in¬ 
stalled of equipment used to measure 
deliveries of gas to other storage and 
withdrawals of gas from other storage. 

Items 

1. Automatic control equipment. 

2. Boilers, heaters, etc. 

3. Foundations, pits, etc. 

4. Gas cleaners, scrubbers, separators, de¬ 
hydrators, etc. 

5. Gauges and Instruments, including pip¬ 
ing, fittings, wiring, etc., and panel boards. 

6. Headers. 

7. Meters, orifice or positive, including pip¬ 
ing and connections. 

8. Oil fogging equipment. 

9. Odorizing equipment. 

10. Regulators or governors, Including 
controls and instruments. 

11. Structures of a minor nature or port¬ 
able type. 

363.5 Other equipment. 

Tills account shall include the cost in¬ 
stalled of other equipment used in con¬ 
nection with the storage of gas in 
holders. 

* + • 0 * 

2. Foundation. 

3. Gauges and instruments. 

4. Regulating apparatus. 

* • * • • 

5. The Chart of Operation and Main¬ 
tenance Expense Accounts is amended as 
follows: 

(a) Change the titles of accounts 
“808, Gas Withdrawn from Underground 
Storage—Debit” and ”809, Gas Delivered 
to Underground Storage—Credit” to 
“808, Gas Withdrawn from Storage— 
Debit” and ”809, Gas Delivered to Stor¬ 
age—Credit.” 

(b) Change the title of section head¬ 
ing ”2. Underground Storage Expenses” 
to ”2. Natural Gas Storage Expenses” 
and add a new subsection heading “A. 
Underground Storage Expenses” im¬ 
mediately thereunder. 

(c) Change the title of account ”832, 
Maintenance of Wells” to ”832, Mainte¬ 
nance of Reservoirs and Wells.” 

(d) Change the title of section head¬ 
ing ”3. Local Storage Expenses” to ”B. 
Other Storage Expenses.” 

(e) Add the following new accounts 
immediately following account ”842, 
Rents, 842.1, Fuel, 842.2, Power,” and 
”842.3, Gas Losses.” 

(f) Change the title of account 
•*846, Maintenance of Other Equip¬ 
ment” to ”846.3, Maintenance of Other 
Equipment.” 

(g) Add immediately following ac¬ 
count ”845, Maintenance of Gas Hold¬ 
ers” the following new accounts “846, 
Maintenance of Purification Equipment, 
847, Maintenance of Liquefaction Equip¬ 
ment, 848, Maintenance of Vaporizing 
Equipment, 848.1, Maintenance of Com¬ 
pressor Equipment,” and ”848.2, Main¬ 


tenance of Measuring and Regulating 
Equipment.” 

(h) Change section headings “4. 
Transmission Expenses. 5. Distribution 
Expenses, 6. Customer Accounts Ex¬ 
penses, 7. Sales Expenses” and ”8. Ad¬ 
ministrative and General Expenses to 
“3. Transmission Expenses, 4. Distribu¬ 
tion Expenses, 5. Customer Accounts 
Expenses, 6. Sales Expenses” and “7. 
Administrative and General Expenses." 
As amended, the Chart of the Operation 
and Maintenance Expense Accounts 
reads: 

Operation and Maintenance Expense Accounts 
(Chart of Accounts) 

1. Production Expenses 
• * * * • 

D. OTHER GAS SUPPLY EXPENSES 
* * * * * 

808 Gas withdrawn Irom storage— Debit. 

809 Gas delivered to storage — Credit. 

• • • • • 

2. Natural Gas Storage Expenses 

A. UNDERGROUND STORAGE EXPENSES 
• ♦ • • • 

832 Maintenance of reservoirs and wells. 

• ♦ . • * • 

B. OTHER STORAGE EXPENSES 


842.1 Fuel. 

842.2 Power. 

842.3 Gas losses. 

• • • * ♦ 

846 Maintenance of purification equip¬ 

ment. 

847 Maintenance of liquefaction equip¬ 

ment. 

848 Maintenance of vaporizing equip¬ 

ment. 

848.1 Maintenance of compressor equip- 

848.2 Maintenance of measuring and reg¬ 

ulating equipment. 

848.3 Maintenance of other equipment. 

3. TRANSMISSION EXPENSES 


3. Transmission Expenses 

• • • • • 

4. Distribution Expenses 

0 0 0 • * 

5. Customer Accounts Expenses 
• * • • * 

6. Sales Expenses 
***** 

7. Administrative and General Expenses 
0 • • • * 

6. The text of the Operation and 
Maintenance Expense Accounts » 
amended as follows: 

(a) Change the title of account 

Gas Withdrawn from Underground 
Storage—Debit” to ”808, Gas Withdrawn 
from Storage—Debit” and amend para¬ 
graph A and second and third sen ten 
of the note thereof. . „ Qn0 

(b) Change the title of account « • 

Gas Delivered to Underground »*°rag*~ 
Credit” to ”809, Gas Delivered to wa 
age—credit” and amend paragrapn * 
of the account. I<0 nn . 

(c) Change section heading ^ 
derground Storage Expenses’ to 
Natural Gas Storage Expenses ana 
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immediately following the section head¬ 
ing a prefatory paragraph and subhead¬ 
ing “A. Underground Storage Expenses/’ 
i d • Amend account "823, Gas Losses.” 
I (e) Change the title of account "832, 
| Maintenance of Wells” to "832, Main¬ 
tenance of Reservoirs and Wells” and 
| amend the first sentence thereof. 

■ (f) Change section heading "3. Local 
| Storage Expenses” to "B. Other Storage 
■lenses.” 

17g) Amend the first sentence of ac¬ 
count "840. Operation Supervision and 

I Engineering.” 

■ (h) Amend account "841, Operation 
and Labor Expenses” and change items 
r 15. Steam for holder caps, including 
fuel to produce such steam” and "16. 
| Variation of gas in holders” to "15. 
Chemicals” and "16. Refrigerants.” 

■ (i) Amend the first sentence of ac¬ 
count "842, Rents” and add immediately 
following the account, the following new 

ounts: "842.1, Fuel, 842.2. Power” and 
"342.3, Gas Losses.” 

■ (j) Amend the first sentence of ac- 
fcount "843, Maintenance Supervision 

|and Engineering.” 

h Change the title of account "846, 
lintenance of Other Equipment” to 
| “848.3. Maintenance of Other Equip- 
|jpent” and amend the first sentence 
hereof Add immediately following ac- 
ount '845, Maintenance of Gas Holders” 

| the following new accounts: "846 Main¬ 
tenance of Purification Equipment, 847, 
Maintenance of Liquefaction Equipment, 
1848. Maintenance of Vaporizing Equip¬ 
ment. 848.1. Maintenance of Compressor 
I hpment” and "848.2, Maintenance of 
Measuring and Regulating Equipment.” 

Change section headings "4. 
Transmission Expenses, 5. Distribution 
[Expenses, 6. Customer Accounts Ex¬ 
penses. 7. Sales Expenses,” and "8. Ad- 
liinistrative and General Expenses” to 
3. Transmission Expenses, 4. Distribu¬ 
tion Expenses, 5. Customer Accounts Ex- 
\^ es ' 6 . Sales Expenses" and ”7. Ad- 
“ strative and General Expenses.” 

As amended, the text of the Operation 
land Maintenance Expense Accounts 
1 -eads: 

J Operation and Maintenance Expense 
Accounts 

1 Production Expenses 


D OTHER GAS SUPPLY EXPENSES 

* • 

from storage 


®f s withdrawn 
Debit. 


[f ., A .. This account shall Include debits 
l °* gas withdrawn from stor- 

EL*™* Ule year. Contra credits for 
acc <>unt shall be made to 
117 » Gas Stored Underground— 
or 164 - 2 ‘ Liquefied Natural 
I ^Stored, as appropriate. 

Adjustments for gas Inventory 
llc to cunuUatlve inaccuracies in gas 
or from other causes. shaU be 
Lver ^ ccoun t 823, Gas Losses. If, how- 
r m 5 adjustment is substantial, the ufcil- 
with approval of the Commission, 


— 


RULES AND REGULATIONS 

amortize the amount of the adjustment to 
account 823 over future operating periods. 

809 Gas delivered to storage—Credit. 

A. This account shall include credits 
for the cost of gas delivered to storage 
during the year. Contra debits for entries 
to this account shall be made to accounts 
117. Gas Stored Underground—Noncur¬ 
rent or 164.2, Liquefied Natural Gas 
Stored, as appropriate. 

* * • * • 

2. Natural Gas Storage Expenses 

These accounts are to be used by both 
transmission and distribution companies 
to account for natural gas storage ex¬ 
penses. If the utility operates both trans¬ 
mission and distribution systems, sub¬ 
accounts shall be maintained classifying 
the expenses to the transmission or dis¬ 
tribution function. 

A, UNDERGROUND STORAGE EXPENSES 


823 Gas los*e». 

This account shall include the 
amounts of inventory adjustments rep¬ 
resenting the cost of gas lost or unac¬ 
counted for in underground storage op¬ 
erations due to cumulative inaccuracies 
of gas measurements or other causes. 
(See paragraph G of account 117, Gas 
Stored Underground—Noncurrent.) If, 
however, any adjustment is substantial, 
the utility may, with approval of the 
Commission, amortize the amount of the 
adjustment to this account over future 
operating periods. 

• * • * * 

832 Maintenance of reservoir* and wells. 

This account shall include the cost of 
labor, materials used and expenses in¬ 
curred in the maintenance of storage 
wells, the book cost of which is included 
in account 352, Wells, and the mainte¬ 
nance of reservoirs, the book cost of 
which is included in account 352.2, 
Reservoirs. (See operating expense 
instruction 2.) 

* * • • » 

B. OTHER STORAGE EXPENSES 

Operation 

810 Operation supervision and engi¬ 
neering. 

This account shall include the cost of 
labor and expenses incurred in the gen¬ 
eral supervision and direction of the op¬ 
eration of other storage facilities. ♦ * • 

811 Operation labor and expense*. 

This account shall include the cost of 
labor, materials used and expenses in¬ 
curred in operating storage holders and 
other storage equipment. 

• • • • • 

15. Chemicals. 

16. Refrigerants. • 

842 Rents. 

This account shall include rents for 
property of others used or operated in 
connection with other storage opera¬ 
tions. (See operating expense instruc¬ 
tion 3.) 
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842.1 Fuel. 

A. This account shall include the cost 
of natural gas or other fuel used in the 
operation of other storage plant. 

B. Concurrent credits offsetting 
charges to this account for natural gas 
used for fuel shall be made to account 
812, Gas Used for Other Utility Opera¬ 
tions—Credit. 

842.2 Power. 

This account shall include the cost of 
electricity consumed for operation of 
facilities used in the operation of other 
storage plant. 

842.3 Ga* Lo.saes. 

This account shall include the 
amounts of inventory adjustments rep¬ 
resenting the cost of gas lost or un¬ 
accounted for in other storage operations 
due to shrinkage or other causes. 

843 Maintenance supervision and engi¬ 
neering. 

This account shall include the cost of 
labor and expenses incurred in the gen¬ 
eral supervision and direction of main¬ 
tenance of other storage facilities. * * • 

♦ * * * * 

8 46 Maintenance of purification equip¬ 
ment. 

This account shall include the cost of 
labor, materials used and expenses in¬ 
curred in the maintenance of purifica- „ 
tion equipment, the book cast of which is 
includible in account 363, Purification 
Equipment. (See operating expense 
instruction 2.) 

847 Maintenance of liquefaction equip¬ 
ment. 

This account shall include the cost of 
labor, materials used and expenses in¬ 
curred in the maintenance of liquefac¬ 
tion equipment, the book cost of which 
is includible in account 363.1, Liquefac¬ 
tion Equipment. (See operating expense 
instruction 2.) 

848 Maintenance of vaporizing equip¬ 
ment. 

This account shall include the cost of 
labor, materials used and expenses in¬ 
curred in the maintenance of vaporizing 
equipment, the book cost of which is in¬ 
cludible in account 363.2, Vaporizing 
Equipment. (See operating expense 
instruction 2.) 

848.1 Maintenance of compressor equip¬ 
ment. 

This account shall include the cost of 
labor, materials used and expenses in¬ 
curred in the maintenance of compressor 
equipment, the book cost of which is in¬ 
cludible in account 363.3, Compressor 
Equipment. (See operating expense in¬ 
struction 2.) 

848.2 Maintenance of measuring and 
regulating equipment. 

This account shall include the cost of 
labor, materials used and expenses in¬ 
curred in the maintenance of measuring 
and regulating equipment, the book cost 
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of which is includible in account 363.4, 
Measuring and Regulating Equipment. 
(See operating expense instruction 2.) 

8 18.3 Maintenance of other equipment. 

This account shall include the cost of 
labor, materials used and expenses in¬ 
curred in the maintenance of equipment 
the book cost of which is includible in 
account 363.5, Other Equipment. (See 
operating expense instruction 2.) 

• * * • • 

3. Transmission Expenses 
• • * • • 

4. Distribution Expenses 
• • * • • • 

5. Customer Accounts Expenses 


6. Sales Expenses 
0 0 0 0 0 

7. Administrative and General 
Expenses 

• * * * • 


PART 204—UNIFORM SYSTEM OF 

ACCOUNTS FOR NATURAL GAS 

COMPANIES (CLASS C) 

(B) The Commission’s Uniform Sys¬ 
tem of Accounts for Class C Natural Gas 
Companies prescribed by Part 204, Chap¬ 
ter I, Title 18 of the Code of Federal 
Regulations is amended as follows: 

1. The Chart of Balance Sheet Ac¬ 
counts is amended by changing the title 
of account 44 164, Gas Stored Under¬ 
ground” to 44 164.1, Gas Stored Under¬ 
ground” and inserting new account 
”164.2, Liquefied Natural Gas Stored” 
immediately thereunder. As amended, 
the Chart of the Balance Sheet Accounts 
reads: 

Balance Sheet Accounts 
(Chart of Accounts) 

• • • • • 

3. Current and Accrued Assets 

0 0 0 0 0 

164.1 Gas stored underground. 

164.2 Liquefied natural gas stored. 

• • • * • 

2. The text of the Balance Sheet Ac¬ 
counts is amended by changing the title 
of account 44 164, Gas Stored Under¬ 
ground” to ”164.1 Gas Stored Under¬ 
ground” and by amending paragraphs A 
and D of* the account text, by changing 
“Note A” to “Note” and by deleting “Note 
B” and adding a new account 44 164.2, 
Liquefied Natural Gas Stored” immedi¬ 
ately thereunder. As amended, the text 
of the Balance Sheet Accounts reads: 

Balance Sheet Accounts 

ASSETS AND OTHER DEBITS 
• • * • ♦ 

3. Current and Accrued Assets 
• • • • * 

164.1 Gas stored underground. 

A. This account shall include the cost 
of recoverable gas purchased or produced 
by the utility which is stored in depleted 
or partially depleted gas or oil fields, or 
other underground reservoirs, and held 


for use in meeting service requirements 
of the utility’s customers. 

• * • • • 

D. Amounts debited to this account 
for gas placed in storage shall be credited 
to account 734, Gas Delivered to Stor¬ 
age—Credit. Amounts credited to this ac¬ 
count for gas withdrawn from storage 
shall be debited to account 733, Gas 
Withdrawn from Storage—Debit. 

• * • • • 

Note: • • • 

16-1.2 Liquefied natural gas stored. 

A. This account shall include the cost 
of liquefied natural gas stored in above or 
below ground facilities. 

B. Natural gas purchased in a lique¬ 
fied form shall be priced at the cost of 
such gas to the utility. Natural gas lique¬ 
fied by the utility shall be priced accord¬ 
ing to generally accepted methods of 
cost determination consistently applied 
from year to year. Transmission expenses 
for facilities of the utility used in moving 
the gas to the storage facilities shall not 
be included in the inventory of gas ex¬ 
cept as may be authorized by the Com¬ 
mission. 

C. Amounts debited to this account for 
natural gas placed in storage shall be 
credited to account 734, Gas Delivered to 
Storage—Credit. Amounts credited to 
this account for gas withdrawn from 
storage shall be debited to account 733, 
Gas Withdrawn from Storage—Debit. 

D. Withdrawals of gas may be priced 
according to the flrst-in-first-out, last- 
in-first-out, or weighted-average cost 
method provided the method adopted by 
the utility is used consistently from year 
to year and the inventory records are 
maintained in accordance therewith. 
Commission approval must be obtained 
for any other pricing method or for any 
change in the pricing method adopted 
by the utility. Separate records shall be 
maintained for each storage project of 
the Mcf of gas delivered to storage, and 
remaining in storage. 

E. Adjustments for inventory losses 
shall be charged to account 741, Gas 
Losses. 

0 0 0 0 0 

3. The Chart of Gas Plant Accounts is 
amended as follows: 

(sl) Change section heading ”3. Stor¬ 
age Plant” to ”3. Natural Gas Storage 
Plant” and subheading ”B. Local Storage 
Plant” to ”B. Other Storage Plant.” 

(b) Delete accounts 44 350.2, Leaseholds, 
350.3, Storage Rights” and ”350.5, Gas 
Rights.” Change the title of account 
”350.4, Rights-of-Way” to ”350.2, Rights- 
of-Way.” 

(c) Add immediately following account 
”352, Wells” the following new accounts: 
”352.1, Storage Leaseholds and Rights, 
352.2, Reservoirs” and ”352.3, Nonrecov- 
erable Natural Gas.” As amended, the 
Chart of the Gas Plant Accounts reads: 

Gas Plan) Accounts 
(Chart of Accounts) 

0 0 0 0 0 

3. Natural Gas Storage Plant 

A. UNDERGROUND STORAGE PLANT 

350.1 Land. 

350.2 Rights-of-Way. 


351 Structures and improvements. 

352 Wells. 

352.1 Storage leaseholds and rights. 

352.2 Reservoirs. 

352.3 Non-recoverable natural gas. 

353 Lines. 

354 Compressor station equipment. 

355 Measuring and regulating equipment. 

356 Purification equipment. 

357 Other equipment. 

B. OTHER STORAGE PLANT 


4. The text of the Gas Plant Aeocunts 
is amended as follows: 

(a) Change section heading ”3. Stor¬ 
age Plant” to ”3. Natural Gas Storage 
Plant” insert a prefatory paragraph im¬ 
mediately following this amended head¬ 
ing. 

(b) Delete accounts ”350.2, Lease 
holds, 350.3, Storage Rights” and ”350.5, 
Gas Rights” change account “350.4, 
Rights-of-Way” to ”350.2, Rights-of- 
Way.” 

(c) Add immediately following account 
*‘352, Wells” the following new accounts 
“352.1, Storage Leaseholds and Rights, 
352.2, Reservoirs” and ”352.3, Nonrecov- 
erable Natural Gas.” 

(d> Change subsection heading “B. 
Local Storage Plant” to ”B. Other Stor¬ 
age Plant.” 

<e) Amend accounts ”360, Land and 
Land Rights, 361, Structures and Im¬ 
provements, 362, Gas Holders” and “363, 
Other Equipment.” As amended, the text 
of the Gas Plant Accounts reads: 

Gas Plant Accounts 
• • • * • 

3. Natural Gas Storage Plant 

These accounts are to be used by both 
transmission and distribution companies 
for natural gas storage facilities. If the 
utility operates both transmission and 
distribution systems, subaccounts shall be 
maintained classifying the storage facili¬ 
ties to the transmission or distribution 
function. 

0 0 0 0 0 

350.2 Rights-of-way. 

0 0 0 0 * 

352.1 Storage leasehold- and rights. 

A. This account shall include the cost 
of leaseholds, storage rights, mineral 
deeds, etc. on lands for the purpose of 
utilizing subsurface reservoirs for un¬ 
derground gas storage operations. 'See 
gas plant instruction 6-G.) 

B. Exclude from this account rents or 
other charges paid periodically for use 
of subsurface reservoirs for underground 
gas storage purposes. 

Note: Items such as buildings, wells, lines, 
equipment and recoverable gas used in stor¬ 
age operations acquired with land or storage 
leaseholds and rights are to be classified in 
the appropriate accounts. 

352.2 Reservoirs. 

This account shall include costs to pre¬ 
pare underground reservoirs for the stor¬ 
age of natural gas. 

Items 

1. Geological, geophysical and seismic 
costs. 

2. Plugging abandoned wells. 

3. Fuel and power. 
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4 . Drilling and equipping fresh water wells, 
disposal wells and solution wells. 

5 Leaching of salt dome caverns. 

6. Rentals on storage rights and leases 
incurred during construction and develop¬ 
ment period. 

7 . Gas used during the development period. 

8 Costs incident to maintaining cove¬ 
nants of production leaseholds during the 
period required to convert them to storage 

leaseholds. 

9 Other rehabilitation work. 

352.3 Nonrecoverable natural gas. 

A. This account shall include the cost 
of gas in underground reservoirs, includ¬ 
ing depleted gas or oil fields and other 
underground caverns or reservoirs used 
for the storage of gas which will not be 
recoverable. 

B. Such nonrecoverable gas shall be 
priced at the acquisition cost of native 
gas or, when acquired* for storage by pur¬ 
chase or presumed to be supplied from 
the utility’s own production, priced as 
outlined in paragraph B of account 164.1, 
Gas Stored Underground. After devotion 
to storage, the cost of the gas shall not 
be restated to effect subsequent price 
changes in purchased gas or changes in 
the cost of gas produced by the utility. 
When the utility has followed the prac¬ 
tice of adjusting nonrecoverable gas to 
the weighted-average cost of gas pur¬ 
chased or supplied from its own produc¬ 
tion, cost shall be the weighted-average 
cost of such gas at the effective date of 
this account. 

• • • • • 


B. OTHER STORAGE PLANT 


36(1 Land and land rights. 

This account shall include the cost of 
land and land rights used in connection 
with the storage of gas in holders. (See 
gas plant instruction 6.) 


361 Structures and improvements. 

This account shall include the cost in 
plac? of structures and improvements 
used in connection with the storage 
of gas in holders. (See gas plant 

instruction 7.) 

362 Gas holder**. 


This account shall include the cost 
installed of holders and associated ap¬ 
pliances used in the storage of gas above 
ground, or in underground receptacles. 


• • • • • 

Other equipment. 

This account shall include the cost in¬ 
stalled of other equipment used in con- 
De R storage of gas in holders. 

o. The Chart of Operation and Mainte¬ 
nance Expense Accounts is amended as 
follows: 


r a) Clia nge the title of account “733, 
ocT '' ithdrawn from Underground Stor- 
b^ ehir " 733 ’ Gas Withdrawn 
from Storage— Debit” account “734, Gas 
Cr*Au *?? Underground Storage— 

t S. “ 734 ’ Gas Delivered to Stor- 
nf uTn?> c ^ M amount “745. Maintenance 
to “ 745 ’ Maintenance of Reser- 
tenan d y T eUs " and account “747, Main- 
Mafml 6 0f Local st °rage Plant” to "747, 
of Other Storage Plant." As 
Maimit! ' the Chart of the Operation and 
Maintenance Expense Accounts reads: 


Operation and Maintenance Expense Accounts 
(Chart of Accounts) 

* • • • • 

4. Other Gas Supply Expenses 


733 Gas withdrawn from storage—Dr. 

734 Gas delivered to storage—Cr. 

• * • • 

5. Storage Expenses 


745 Maintenance of reservoirs and wells. 

• • * • .* 

747 Maintenance of other storage plant. 

* • • • * 

6. The text of the Operation and Main¬ 
tenance Expense Accounts is amended as 
follows: 

(a) Change the title of account “733, 
Gas Withdrawn from Underground Stor¬ 
age—Debit” to “733, Gas Withdrawn 
from Storage—Debit” and amend the 
text and note thereof. 

(b) Change the title of account “734, 
Gas Delivered to Underground Storage— 
Credit” to “734, Gas Delivered to Stor¬ 
age—Credit” and amend the text thereof. 

(c) Insert a prefatory paragraph im¬ 
mediately following section heading “5. 
Storage Expenses.” 

(d) Amend item 1 of account “740, Op¬ 
eration Supervision and Labor.” 

<e) Amend account “741, Gas Losses.” 

(f) Amend item 1 of account “742, Op¬ 
eration Supplies and Expense.” 

(g) Change the title of account “745, 
Maintenance of Wells” to “745, Mainte¬ 
nance of Reservoirs and Wells” and 
amend the text thereof. 

(h) Change the title of account “747, 
Maintenance of Local Storage Plant” to 
“747, Maintenance of Other Storage 
Plant.” As amended, the text of the Op¬ 
eration and Maintenance Expense Ac¬ 
counts reads: 

Operation and Maintenance Expense 
Accounts 


4. Other Gas Supply Expenses 

• • • * * 

733 Gas withdrawn from storage_ 

Debit. 

A. Tliis account shall include debits 
for the cost of gas withdrawn from stor¬ 
age during the year. Contra credits for 
entries to this account shall be made to 
accounts 164.1, Gas Stored Underground 
or 164.2, Liquefied Natural Gas Stored, 
as appropriate. 

• • • • • 

Note: Adjustments for gas Inventory losses 
due to cumulative inaccuracies in gas meas¬ 
urement, or from other causes, shall be en¬ 
tered in account 741, Gas Losses. If, however, 
any adjustment Is substantial, the utility 
may, with approval of the Commission, amor¬ 
tize the amount of the adjustment to ac¬ 
count 741, Gas Losses over future operating 
periods. 

734 Gas delivered to storage—Credit. 

A. This account shall include credits 
for the cost of gas delivered to storage 
during the year. Contra debits for entries 
to this account shall be made to ac¬ 
counts 164.1, Gas Stored Underground 
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or 164.2, Liquefied Natural Gas Stored, 
as appropriate. 

• • • + » 

5. Storage Expenses 
These accounts are to be used by both 
transmission and distribution companies 
to account for natural gas storage ex¬ 
penses. If the utility operates both trans¬ 
mission and distribution systems, sub¬ 
accounts shall be maintained classifying 
the expenses to the transmission or dis¬ 
tribution function. 

740 Operation supervision and labor. 

• • * • • 

Items 

1. Operation of other storage facilities. 

• • • • • 

741 Gas losses. 

This account shall include the amounts 
of inventory adjustments representing 
the cost of gas lost or unaccounted for 
in underground storage operations due 
to cumulative inaccuracies of gas meas¬ 
urements or other causes. If, however, 
any adjustment is substantial, the util¬ 
ity may, with the approval of the Com¬ 
mission, amortize the amount of the 
adjustment to this account over future 
operating periods. 

742 Operation supplies and expenses. 

♦ • • * • 

Items 

1. Supplies used in operation of other stor¬ 
age faculties. 

* * • • • 

745 Maintenance of reservoirs and wells. 

This account shall include the cost of 
labor, materials used and expenses in¬ 
curred in maintenance of gas wells and 
equipment the book cost of which is in¬ 
cludible in account 352, Wells, and the 
maintenance of reservoirs, the book cost 
of which is included in account 352.2, 
Reservoirs. (See operating expense in¬ 
struction 1.) 

• • • * • 

747 Maintenance of other storage plant. 

• • • • * 


PART 260—STATEMENT AND 
REPORTS (SCHEDULES) 

(C) Effective for the reporting year 
1971, Schedule pages 110, 207A, 502, 503, 
529, 530, 531, 560 and 561 of FPC Form 
No. 2, Annual Report for Natural Gas 
Companies (Class A and Class B) pre¬ 
scribed by § 260.1, in Part 260, Subchap¬ 
ter G—Approved Forms, Natural Gas 
Act, Chapter I, Title 18 of the Code of 
Federal Regulations are amended as fol¬ 
lows, all as set out in Attachment A 
hereto: a 

(1) On schedule page 110, “Statement 
A—Comparative Balance Sheet” is 
amended by changing “(164)” in item 
21 to “(164.1)” and by adding item “22. 
Liquefied Natural Gas Stored (164.2)” 
immediately thereunder. 

(2) Schedule page 207A “Gas Stored 
Underground (Accounts 117 and 164)” 
is amended by changing the title of the 


* Attachment A filed as part of the original 

document. 
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schedule to “Gas Stored (Accounts 117. 
164.1 and 164.2).” In instruction 1 and 
items 2, 4, 17. and 29 the word “under- 
grouncT is deleted. In column heading 
(c) “164“ is changed to “164.1.” Column 
heading “(d)” is changed to “(e)” and 
a new column (d) “LNG, (Account 
164.2)” is added. 

(3) Schedule pages 502 and 503 “Gas 
Plant in Service (continued) ” are 
amended by changing section heading “3. 
Storage Plant” to “3. Natural Gas Stor¬ 
age Plant,” items “45, 350.2, Leaseholds, 
46, 350.3, Storage rights” and “48, 350.5, 
Gas rights” are deleted. Item 47 is 
changed to “350.2, Rights-of-Way.” New 
accounts “352.1, Storage leaseholds and 
rights, 352.2, Reservoirs” and “352.3, 
Nonrecoverable natural gas” are added 
immediately following item 50. In item 
59. change “Local” to “Other.” Change 
item 65 to “363, Purification equipment” 
and add new accounts “363.1, Lique¬ 
faction equipment, 363.2, Vaporizing 
equipment, 363.3, Compressor equipment, 
363.4, Measuring and regulating equip¬ 
ment” and “363.5, Other equipment” im¬ 
mediately thereunder. 

(4) On schedule pages 529, 530 and 
531, “Gas Operation and Maintenance 
Expenses” add a new section heading “2. 
Natural Gas Storage Expenses” preced¬ 
ing item 94 and change “2.” in item 94 
to “2A.” Change item 113 to “833, Main¬ 
tenance of reservoirs and wells.” Change 
item 121 “3. Local Storage Expenses” to 
2B. Other Storage Expenses.” Add new 
accounts “842.1, Fuel, “842.2, Power” and 
“842.3, Gas losses” immediately follow¬ 
ing item 125, “842, Rents.” Change item 
131 to “846, Maintenance of purification 
equipment” and add new accounts “847, 
Maintenance of liquefaction equipment, 
848, Maintenance of vaporizing equip¬ 
ment, 848.1, Maintenance of compressor 
equipment, 848.2, Maintenance of meas¬ 
uring and regulating equipment” and 
“848.3. Maintenance of other equipment.” 
In item 133 change “local” to “other.” 
Designate section headings “4” through 
“8” as “3” through “7.” 

(5) In schedule pages 560 and 561 
“Underground Gas Storage” the title and 
instruction 1 are amended by deleting the 
word “Underground.” In instruction 2, 
change “357” to “363.5.” In instruction 4, 
delete “E, expansion; W, waterdrive; A, 
aquifer” and insert “UE, underground 
expanison; UW, underground waterdrive, 
UA, underground aquifer; L, liquefied 
natural gas; O, all other storage. O, all 
other storage may be reported lumped 
in one vertical column.” Change item 1 
to “Natural Gas Storage Plant.” Add 
“and holders” in item 4. 

(D) The amendments and revisions 
adopted herein are effective for the re¬ 
porting year beginning January 1, 1971. 

(E) The Secretary shall cause prompt 
publication of this order to be made in 
the Federal Register. 

By the Commission. 

Tseal] Kenneth F. Plumb, 

. Acting Secretary . 

(F JR. Doc.71-3714 Filed 3-16-71;8.50 a.m.] 


Title 12—BANKS AND BANKING 

Chapter I—Bureau of the Comptroller 

of the Currency, Department of the 

Treasury 

PART 4—DESCRIPTION OF OFFICE, 
PROCEDURES, PUBLIC INFORMATION 

Miscellaneous Amendments 

Part 4, Chapter I, Title 12 of the Code 
of Federal Regulations is amended as 
follows; 

1. Section 4.1 is revised; 

2. Section 4.1a by revising subpara¬ 
graphs (16) and (20) of paragraph (a) 
and subparagraph (1) of paragraph (b); 

3. Section 4.1b is rescinded; 

4. The phrase “including the gather¬ 
ing of information as provided in Part 
5 of this chapter” is added at the end of 
the first sentences of §§4.2ib), 4.4(d), 
4.5(b),and4.6(b); 

5. Section 4.10 by revising the first 
sentences of paragraphs (a) and (b); 

6. Section 4.12 by revising paragraph 

(a) , rescinding existing paragraphs (b) 
and (d), and redesignating existing 
paragraphs (c) and (e) as paragraphs 

(b) and (c); 

7. By revising paragraph (a) of § 4.16 
and paragraphs (a), (b), (c), and (d) of 
§ 4.17; and 

8. Paragraph (a) of § 4.18 and all of 
§ 4.19 is revised to make it applicable to 
former employees as well as employees 
of the Comptroller of the Currency. 

These amendments are issued under 
authority of the national banking law 
(12 U.S.C. 1 et seq.) and 5 U.S.C. 552. 
Since the amendments are for clarifica¬ 
tion and codification of the regulation 
describing oflice organization, procedure 
and practice, notice and public proce¬ 
dure are found to be unnecessary and not 
in the public interest. Accordingly, the 
amendments will become effective upon 
publication. “Part 5 of this chapter” re¬ 
ferred to in these amendments was pub¬ 
lished as a notice of proposed rule mak¬ 
ing in 36 F.R. 2132, February 18, 1971, 
and will not become effective until 30 
days from publication in final form. 
Changes in the text are as follows; 

§ 4.1 Scope and application. 

This part describes the central and 
field offices of the Comptroller of the 
Currency; the established places at 
which, the employees from whom, and 
the methods whereby, the public may 
obtain information, make submittals on 
requests, or obtain decisions; and the 
forms available or the places at which 
forms and instructions as to the scope 
and contents of all papers, reports, on 
examinations may be obtained. 

§ 4.1a Central and field organization: 
delegations. 

(a) Central office. • * * 

(16) International Director. The Di¬ 
rector, International Division, performs 
such duties as the Comptroller prescribes 
relating to the international activities 
of national banks. He supervises all ex¬ 
amining personnel assigned to examine 
the foreign offices of national banks. He 


is aided by an Assistant Director, Inter¬ 
national Division. 


(20) International Division. The In¬ 
ternational Division is responsible for the 
supervision of the international activi¬ 
ties of national banks, including the ex¬ 
amination of national bank branch of¬ 
fices located outside of the geographic 
area covered by the 14 national bank 
regions. 

• • • * • 

(b) Field offices. (1) Fourteen na¬ 
tional bank regions cover the United 
States, Guam, Puerto Rico, and the Vir¬ 
gin Islands. The office address of and the 
geographical area covered by each is as 
follows; 


Region Area within region 


Ollicc addr* >s 


1 

2 

3 

4 

5 

€ 

7 

8 
9 
10 
11 
12 

13 

14 


Maine, New Hamp¬ 
shire, Vermont, 
Massachusetts, 
Rhode Island, 
Connecticut. 

New York, New 
Jersey, Puerto Rico, 
Virgin Islands. 

Pennsylvania, 

Delaware. 


J. F. Kennedy Fed¬ 
eral Bldg.. Room 
1600, Boston, MA 
02203. 

33 Liberty St.. Room 
520, New York, NY 
10005. 

Three Parkway. Solti 
1316, Philadelphia, 

PA 19102. 


Indiana, Ohio, 
Kentucky. 

West Virginia, Mary¬ 
land, Virginia, 
North Carolina, 
District of 
Columbia. 

South Carolina, 
Georgia, Florida. 


Illinois, Michigan.. 


Arkansas, Tennessee, 
Louisiana, Missis¬ 
sippi. Alabama. 

North Dakota, 8outh 
Dakota, Minnesota, 
Wisconsin. 

Nebraska. Kansas, 
Iowa, Missouri. 

Oklahoma, Texas. 


One Erievkw Platt, 
Cleveland, Oil 
44114. 

Federal Oflice Bldg., 
400 North 81h St., 
Boom 6215, Rich¬ 
mond, VA 23240. 

1610 First National 
Bonk Bldg., 

2 Peachtree St., 
Northwest. Atlanta, 
GA 30303. 

. 164 West Jackson 
Blvd., Boom "IS, 
Chicago. IL 60604L 

165 Madison Arc., 
Room 1900. Mem¬ 
phis, TN 3S103. 

822Marque!t< Are., 
Room 300. Minne¬ 
apolis. MN 5540(2. 

911 Main St., Suite 
2616, Kansas City, 
MO 64105. 

uni V.lm St Suite 


Wyoming, Colorado, 
Utah, New Mexico, 
A rtiona. 

Washington, Oregon, 
Idaho, Montana, 
Alaska. 

California, Nevada, 
Hawaii, Guam. 


3hermar. SL, 
om 524, Denver, 
180203. . 

outhwed W alb¬ 
urn St., Room 
i Portland, OR 


§ 4.2 Organization of national bank. 

• • • • 1 

(b) Investigation. The Comptroller oj 
the Currency may conduct such investi¬ 
gation as he deems necessary or proper, 
including the gathering of informat 
as provided in Part 5 of this cnapt 
Matters investigated include: 

• e • • * 

§ 4.4 Merger, consolidation, pureli**A 
and assumption. 

• • • • * 

(d) Examination and investigation' 

The Comptroller of the Currency nw 
conduct such examination or invest®* . 
tion as he deems necessary or pro**” 
including the gathering of informa 10 
as provided in Part 5 of this chapter. 

. 
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§ 1,5 Establishment of branch banks 
and seasonal agencies. 

• • • • • 

(b) Investigation. The Comptroller of 
the Currency may conduct such investi¬ 
gation as he deems necessary or proper, 
including the gathering of information 
as provided in Part 5 of this chapter. 

• * • » • 

§ 4.6 Change of location of main or 
branch office. 

• • • # ♦ 

(b) Investigation. The Comptroller of 
the Currency may conduct such investi¬ 
gation as he deems necessary or proper, 
including the gathering of information as 
provided in Part 5 of this chapter. 

• • » • • 

§ 4.10 Receivership and conservatorship. 

(a) Receivership. If the Comptroller of 
the Currency becomes satisfied that a 
national bank is insolvent, he may ap¬ 
point a receiver for such bank. 


* • • * • 


(b) Conservatorship. The Comptroller 
of the Currency may appoint a conserv¬ 
ator of his own choice for any national 
bank when he deems it necessary in order 
to conserve the assets of the bank for the 
benefit of its depositors and other credi¬ 
tors. The conservator acts under the di¬ 
rection of the Comptroller and has the 
powers and duties of a receiver. Since the 
Comptroller’s conservatorship authority 
is exercised in emergency situations, the 
procedures followed depend upon the 
circumstances of each case which dictate 
the action necessary to conserve the 
assets of the bank. 

§ 4.12 Rules of general application. 

<a) District of Columbia banks. For 
purposes of §§ 4.4, 4.5, 4.6, 4.7, 4.9, 4.10, 
4.11, 4.13, and 4.14, the term “national 
bank" includes any bank or trust com¬ 
pany located and doing business in the 
District of Columbia which is not a na¬ 
tional banking association, unless a dif¬ 
ferent meaning is clearly apparent from 
the context. 


§4.16 Other documents available to 
public; exceptions. 

<a) in addition to the documents re- 
* rre « k° in $ 415 * *11 other documents of 
^ Comptroller of the Currency are 
am* . 10 any person for inspection 
ana copying in accordance with § 4.17, 

thtesecfio Provided P ara sraph (b) of 

^ • • • • 

1 *1 ‘ Obtaining access to public doc¬ 
uments. 

rw* . Ce , ntral office. A document of the 
tinn tv, r ° ler °* Currency or a por- 
°n thereof available under gf 4.15 and 
Public Inspection and copying, 
larKu.; and copied during regu- 

dav' hours on regular business 

Comnf.ii Washi ngton Office of the 

to,, 0 ??- A P e rson requesting access 
shall document, or portion thereof, 

th e such request in writing to 

P^m *?! al ^^tant f°r Public Affairs, 
Washing 12, Main Treasury Building, 
ng ton, DC 20220. The request shall 


state the full name and address of the 
person requesting access to a document 
and a description of the document sought 
that is sufficient to permit its identifica¬ 
tion without undue difficulty. 

(b) Field office. If a document of the 
Comptroller, or a portion thereof, avail¬ 
able under §§4.15 and 4.16 for public 
inspection and copying, is located at the 
office of a Regional Administrator of 
National Banks, the person requesting 
access to the same may, if he requests 
permission, have access at such location. 
Such request shall be submitted in writ¬ 
ing to the Special Assistant for Public 
Affairs, Room 4112, Main Treasury 
Building, Washington, DC 20220. If such 
request is granted, the Regional Admin¬ 
istrator will be instructed to permit 
access at his office. 

(c) Appeal. Any person who is denied 
access to a document of the Comptroller 
of the Currency by any official or em¬ 
ployee of the Comptroller’s office may 
file within thirty days with the First 
Deputy Comptroller a written request 
for a review of such denial, stating the 
circumstances, reasons, or arguments 
advanced for insistence upon disclosure 
of the record. 

(d) Costs. A person requesting access 
to a document of the Comptroller shall 
pay a fee of $5 for the cost of locating 
and preparing the document for inspec¬ 
tion and copying. Additional fees of 10 
cents per page will be charged for pro¬ 
viding a copy of the document, and of 
$1.25 for each quarter hour spent beyond 
the first hour in locating, preparing, or 
copying the document. 

§ 4.18 Other rules of disclosure. 

(a) Employees of the Comptroller. 
Except as provided in this part or as 
otherwise authorized by the Comptroller 
of the Currency, no employee or former 
employee of the Comptroller shall in any 
manner disclose or permit disclosure of 
any confidential information to anyone 
other than an employee of the Comp¬ 
troller properly entitled to such informa¬ 
tion for the performance of his official 
duties. 


§ 4.19 Testimony and production of doc¬ 
uments in court. 

Employees or former employees of the 
Comptroller of the Currency are pro¬ 
hibited from testifying in court or other¬ 
wise with respect to information obtained 
in or resulting from their official capaci¬ 
ties and are prohibited from furnishing 
documents of the Comptroller or copies 
thereof in compliance with a subpoena, 
order or otherwise, without the prior 
written authorization of the Comptroller. 
If the testimony of or the production of 
documents by an employee or former 
employee of the Comptroller is desired, 
an affidavit by the litigant or his attor¬ 
ney, setting forth the interest of the 
litigant and the testimony or documents 
desired must be submitted to the Comp¬ 
troller before authorization will be 
granted. The employee’s or former em¬ 
ployee’s authorization to testify or pro¬ 
duce is limited to the authority granted 
by the Comptroller. When authorization 
to testify or to produce documents lias 


not been granted by the Comptroller, the 
employee or former employee of the 
Comptroller to whom a subpoena or 
order has been directed shall appear in 
court and respectfully state that he is 
unable to comply further with the sub¬ 
poena or order by reason of this section. 

Dated: March 12,1971. 

[seal] William B. Camp. 

Comptroller of the Currency . 

[FR Doc.71-3715 Filed 3-16-71;8:50 ami 


Chapter V—Federal Home Loan Bank 
Board 

SUBCHAPTER C—FEDERAL SAVINGS AND LOAN 
SYSTEM 

[No.71-236] 

PART 556—STATEMENTS OF POLICY 
Approval of Branch Offices 

March 11,1971. 

Resolved that the Federal Home Loan 
Bank Board considers it advisable to 
amend its Statement of Policy relating 
to the establishment of branch offices by 
Federal savings and loan associations for 
the purpose of permitting approval of the 
maintenance of branch offices relating 
to supervisory mergers and the establish¬ 
ment of branch offices in certain inner- 
city locations in States where branching 
has not heretofore been permitted. Ac¬ 
cordingly, upon the basis of such con¬ 
sideration and for such purposes, the 
Board hereby amends § 556.5 of the rules 
and regulations for the Federal Savings 
and Loan System (12 CFR 556.5) by re¬ 
vising subparagraph (1) of paragraph 
(b) thereof to read as follows: 

§ 556.5 Establishment of Federal sav¬ 
ings and loan associations and branch 
office and mobile facilities of such 
associations. 

• • • • m 

(b) Policy on approval of branch office 
and mobile facilities. 

(1) As a general policy, the Board per¬ 
mits branches and mobile facilities by 
Federal savings and loan associations in 
a particular State if the State law. or 
State practice in absence of statutory 
prohibition, permits savings and loan as¬ 
sociations, savings banks, or commercial 
banks of the State to establish branches 
in such State or to conduct chain, group, 
or affiliate operations. However, the 
3oard will make exceptions to this policy 
in cases where (i) an office acquired as 
a result of a merger instituted for super¬ 
visory reasons would be maintained as a 
branch office or (ii) a proposed branch 
office would be located in and serve, based 
on the criteria set forth in subparagraph 
(4) of this paragraph, a low-income, 
inner-city area which is inadequately 
served by existing savings and loan 
facilities. 

• • * * * 

(See. 5. 48 Stat. 132, as amended; 12 U.S.C. 
1464. Reorg. Plan No. 3 of 1947, 12 F.R. 4981, 
3 CFR, 1943-48 Comp., p. 1071) 

By the Federal Home Loan Bank Board. 

[seal] Grenville L. Millard, Jr., 
Assistant Secretary. 

I FR Doc.71-3672 Filed 3-16-71 ;8:47 am] 
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DEPARTMENT OF COMMERCE 

Maritime Administration 
[ 46 CFR Part 381 ] 
U.S.-FLAG VESSELS 
Cargo Preference 

The Assistant Secretary of Commerce 
for Maritime Affairs has under consid¬ 
eration the promulgation of regulations 
to be followed by all departments and 
agencies having responsibility under the 
Cargo Preference Act of 1954, section 
901(b) of the Merchant Marine Act, 1936, 
as amended (46 U.S.C. 1241(b)), in the 
administration of their programs with 
respect to that Act, as provided in sec¬ 
tion 27 of the Merchant Marine Act of 
1970, Public Law 91-469. The first of such 
proposed regulations are set forth in P.R. 
Doc. 71-577 published in the Federal 
Register issue of January 15, 1971 (36 
F.R. 609). 

Section 901(b) of the Merchant Marine 
Act. 1936 (46 U.S.C. 1241(b)) reads in 
part: 

Whenever the United States shall procure, 
contract for, or otherwise obtain for its own 
account, or shall furnish to or for the ac¬ 
count of any foreign nation without provi¬ 
sions for reimbursement, any equipment, ma¬ 
terials. or commodities, within or without 
the United States, or shall advance funds or 
credits or guarantee the convertibility of 
foreign currencies in connection with the 
furnishing of such equipment, materials, or 
commodities, the appropriate agency or agen¬ 
cies shall take such steps as may be neces¬ 
sary and practicable to assure that at least 
50 per centum of the gross tonnage of such 
equipment, materials, or commodities (com¬ 
puted separately for dry bulk carriers, dry 
cargo liners, and tankers), which may be 
transported on ocean vessels shall be trans¬ 
ported on privately owned U.S.-flag com¬ 
mercial vessels, to the extent such vessels 
are available at fair and reasonable rates for 
United States-flag commercial vessels, in 
such manner as will insure a fair and reason¬ 
able participation of U.S.-flag commercial 
vessels in such cargoes by geographic 
areas • • •. 

Section 901(b)(2) of the Merchant 
Marine Act, 1936, as amended by section 
27 of Public Law 91-469, approved Octo¬ 
ber 21, 1970, provides that— 

Every department or agency having respon¬ 
sibility under this subsection shall adminis¬ 
ter Its programs with respect to this subsec¬ 
tion under regulations issued by the Secre¬ 
tary of Commerce. The Secretary of Com¬ 
merce shall review such administration and 
shall annually report to the Congress with 
respect thereto. 


Some departments and agencies, which 
have responsibilities under section 901 
(b) of the Merchant Marine Act, 1936, 
permit the charterers representing the 
recipient countries the option of fixing 
foreign flag tonnage prior to satisfying 
requirements of the Cargo Preference 
Act. 

This practice can be inequitable to 
American flag carriers by placing them 
at a distinct disadvantage vis-a-vis their 
foreign competitors in terms of position 
of vessels, assurance of cargo and receipt 
of compensatory rates. 

While it is true that, during the period 
of an entire fiscal year, preference car¬ 
goes are likely to be balanced between 
American- and foreign-flag carriers, the 
haphazard manner in which individual 
purchase authorizations are adminis¬ 
tered throughout the year can result in 
uncertain employment for American flag 
carriers and cause significant number of 
U.S.-flag vessels to be idled, at consider¬ 
able cost, for significant periods of time. 

These results contravene the purposes 
of section 901(b) of the Merchant Ma¬ 
rine Act, 1936, and the practices that 
lead to these results constitute the types 
of inequities in the administration of the 
Cargo Preference laws that section 901 
(b)(2) of the Merchant Marine Act of 
1970 was designed to correct. 

To eliminate these practices which are 
detrimental to the continued operation of 
an important segment of the U.S. mer¬ 
chant marine it is proposed that to the 
extent that U.S.-flag vessels are avail¬ 
able at fair and reasonable rates, com¬ 
pliance with at least the minimum re¬ 
quirements of the Cargo Preference Act 
must first be achieved before foreign flag 
vessels can be chartered. 

Therefore, notice is hereby given pur¬ 
suant to section 4 of the Administrative 
Procedure Act (5 U.S.C. 533) that the 
Assistant Secretary of Commerce for 
Maritime Affairs pursuant to sections 
204(b), 212(d), and 901(b) Merchant 
Marine Act, 1936, as amended (46 U.S.C. 
1241(b)), and the authority delegated to 
him by the Secretary of Commerce 
under section 3 of Department Organi¬ 
zation Order 10-8, 36 F.R. 1223, proposes 
to add the following regulation to those 
set forth in F.R. Doc. 71-577: 

§ 381.5 Fix American-flag tonnage first. 

Each department or agency having 
responsibility under the Cargo Prefer¬ 
ence Act of 1954 shall cause to be fixed on 
U.S.-flag vessels prior to any fixture on 
foreign-flag vessels at least that portion 


of all preference cargoes that is required 
by that Act to be shipped on U.S.-flag 
vessels, unless the Maritime Administra¬ 
tion certifies that U.S.-flag vessels are 
not available at fair and reasonable rates 
for U.S.-flag commercial vessels. 

All interested persons are invited to 
submit their views and comments on the 
foregoing proposed regulation in writing 
to the Maritime Administration, Wash¬ 
ington, D.C. 20235, on or before April 16, 
1971. Except where it is requested that 
such communications not be disclosed, 
they will be considered to be available 
for public inspection. 

Dated: March 5, 1971. 

By order of the Assistant Secretary ot 
Commerce for Maritime Affairs. 

James S. Dawson, Jr., 

Secretary, Maritime Administration. 

[FR Doc.71-3716 Filed 3-16-71:8:50 am) 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
[ 21 CFR Part 3 1 

DRUGS FOR HUMAN USE IN FIXED 
COMBINATIONS 

Extension of Time for Filing Comments 
on Proposed Policy Statement 

The notice published in the Federal 
Register of February 18, 1971 (36 F.R 

3126), proposing §3_ Drugs for 

human use in fixed combinations, pro¬ 
vided for the filing of comments within 
30 days after said date. 

The Commissioner of Food and Drugs 
has received a request to extend such 
time and, good reason therefor appear¬ 
ing, the time for filing comments re¬ 
garding the subject proposal is extended 
to April 19, 1971. 

This action is taken pursuant to pro¬ 
visions of the Federal Food, Drug, and 
Cosmetics Act (secs. 502, 505, 507* 
701(a), 52 Stat. 1050-53, as amended. 
1055, 59 Stat. 463, as amended: 21 U.S.C. 
352, 355, 357, 371(a)) and under au¬ 
thority delegated to the Commissioner 
(21 CFR 2.120). 

Dated: March 11,1971. 

Sam D. Fine 

Associate Commissioner 

for Compliance. 

(FR Doc.71-3687 Filed 3-16-71;8:48 am) 
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DEPARTMENT OF . 
TRANSPORTATION 

Office of the Secretary 

[41 CFR Ch. 121 

PROCUREMENT REGULATIONS 

Notice of Proposed Rule Making 

Notice is hereby given that the Depart¬ 
ment of Transportation proposes to re¬ 
vise its procurement regulations (41 CFR 
Ch. 12) to read as set forth below. 

Interested parties may submit such 
written data, views, or arguments as they 
may desire. Communications should be 
submitted, preferably in triplicate, to the 
Department of Transportation, Office of 
Installations and Logistics, TAD-60, 
Washington, DC 20590. All communica¬ 
tions received within 45 days from date 
of publication of this notice in the Fed¬ 
eral Register will be considered prior to 
adoption of the final regulation. A copy 
of each communication will be placed on 
file for public inspection in the Office of 
Installations and Logistics, Room 9100, 
400 Seventh Street SW., Washington, DC. 

The proposed regulation is to be is¬ 
sued under the authority of section 
205(c) of the Federal Property and Ad¬ 
ministrative Services Act of 1949. 

Issued in Washington, D.C., on March 

[10, 1971. 

James M. Beggs, 

Under Secretary. 

Chapter 12—Department of 
Transportation 

Part 

12-1 General. 

12-2 Procurement by formal advertis- 

ing. 

12-3 Procurement by negotiation. 

12-4 Special types and methods of 
procurement. 

12-5 Special and directed sources of 
supply. 

12-6 Foreign purchases. 

12-7 Contract clauses. 

12-9 Patents, data, copyrights, and re¬ 
covery of developmental costs. 
Bonds and insurance. 
Extraordinary contractual ac¬ 
tions to facilitate the national 
defense. 

Procurement of construction. 
Service contracts. 

Contract appeals. 

Departmental orders. 


12-10 

12-17 


12-18 
12-50 
! 12-60 
12-99 


PART 12-1—GENERAL 

Subporf 12-1.0— Regulation Systen 

Sec. 

[ 12 - 1.001 
12 - 1.002 
12 - 1.003 
12 - 1.004 
12 - 1.005 
12 - 1.006 
12 - 1 . 006-1 
12 - 1 . 006-2 
12 - 1 . 006-3 
12 - 1.007 
12 - 1 . 007-1 
12 - 1 . 007-2 
> 2 - 1 . 007-3 


Scope of subpart. 
Purpose. 

Authority. 

Applicability. 

Exclusions. 

Issuances. 

Code arrangement. 
Publication. 

Copies. 

Arrangement. 
General plan. 
Numbering. 
Citation. 


Sec. 


12-1.008 

Implementation. 

12-1.009 

Deviations. 

12-1.009-1 

Description. 

12-1.009-2 

Procedure. 

Subpart 1 2—1.2—Definition of Term* 

12-1.204 

Head of the agency. 

12-1.206 

Head of the procuring activity. 

12-1.250 

Administration. 

12-1.251 

Procurement office. 

12-1.252 

Change order. 

12-1.253 

Supplemental agreement. 

12-1.254 

Shall. 

12-1.255 

May. 

Subpart 12-1.3—General Policies 

12-1.301 

Methods of procurement. 

12-1.301-1 

Competition. 

12-1.302-3 

Contracts between the Govern¬ 
ment and Government em¬ 
ployees or business concerns 
substantially owned or con¬ 
trolled by Government em¬ 
ployees. 

12-1.305 

Specifications. 

12-1.305-3 

Deviations from Federal specifi¬ 
cations. 

12-1.305-50 

Index to Federal and Depart¬ 
ment of Defense Specifica¬ 
tions and Standards. 

12-1.306 

Standards. 

12-1.306-1 

Mandatory use and application 
of Federal Standards. 

12-1.307 

Purchase descriptions. 

12-1.307-5 

Limitations on use of “brand 
name or equal" purchase 
descriptions. 

12-1.310 

Responsible prospective con¬ 
tractor. 

12-1.310-4 

General policy. 

12-1.310-5 

Standards. 

12-1.311 

Priorities, allocations and allot¬ 
ments. 

12-1.313 

Records of contract actions. 

12-1.315 

Use of liquidated damages pro¬ 
visions in procurement con¬ 
tracts. 

12-1.315-2 

Policy. 

12-1.318 

Disputes clause. 

12-1.318-50 

Contracting officer’s decision 
under the Disputes clause. 

12-1.318-51 

Agreement after appeal Is filed. 

12-1.318-52 

Payment after appeal Is filed. 

12-1.318-53 

Implementation of decisions of 
the Contract Appeals Board. 

12-1.320 

Subcontractor gifts and kick- 
backs. 

12—1.350 

Contract number prefixes. 

12-1.351 

Industrial security. 

12-1.352 

Variation in quantity. 

12-1.353 

Standards of conduct. 

12-1.354 

General procurement policy— 
Departmental orders. 

Subpart 12- 

-1.4—Procurement Responsibility 
and Authority 


Subpart 1 

701-1 

12-1.704 

12-1.704-1 

12-1.704-2 

12-1.708 

12-1.708-2 

12-1.750 


12-1.750-1 

12-1.750-2 


12-1.750-3 

12-1.750-4 

12-1.751 


2—1.7—Small Business Concerns 

Small business concern (for 
Government procurement). 

Agency program direction and 
operation. 

Small business assistance offi¬ 
cer. 

Small business specialists. 

Certificate of competency pro¬ 
gram. 

Applicability and procedure. 

Procurement set-asides for 
small business when an SBA 
representative Is not avail¬ 
able. 

General. 

Review of set-aside recom¬ 
mendations initiated by small 
business specialists. 

Withdrawal or modification of 
set-asides. 

Contracting authority. 

Small business set-aside for 
proposed construction pro¬ 
curements. 


Subpart 12-1.11—Qualified Products 


12-1.1150 

12-1.1151 

12-1.1152 

12-1.1153 

12-1.1154 

12-1.1155 

12-1.1156 

12-1.1156-1 

12-1.1157 

12-1.1158 

12-1.1159 

12-1.1160 

12-1.1161 

12-1.1162 


General. 

Justification for inclusion of 
qualification requirements. 

Prior determinations. 

Availability of lists. 

Opportunity for qualification. 

Clarification of qualification re¬ 
quirements. 

Procurement of qualified 
products. 

General. 

Contract provisions. 

Effect of debarment or suspen¬ 
sion. 

Waiver of qualification require¬ 
ment. 

Inadequate competition. 

Reporting nonconformance with 
specification requirements. 

Misuse of QPL information. 


Subpart 12—1.50—Options 

12-1.5000 Scope of subpart. 

12-1.5001 Definition. 

12-1.5002 Applicability. 

12-1.5003 Procedures. 

12-1.5004 Exercise of options. 

12-1.5005 Examples of option provisions. 


Subpart 12—1.51—Novation Agreements and 
Change of Name Agreements 


12-1.5100 

12-1.5101 

12-1.5102 

12-1.5103 


Scope of subpart. 

Agreement to recognize a suc¬ 
cessor in interest. 

Agreement to recognize change 
of name of contractor. 

Processing novation agreements 
and change of name agree¬ 
ments. 


12-1.402 Authority of contracting offi¬ 

cers/ 

12-1.402-51 Contracting officer's representa¬ 
tives. 

12-1.450 Responsibility of procurement 

personnel to question require¬ 
ments and reaffirm their 
validity. 


Subpart 12-1.6—Debarred, Suspended, and 
Ineligible Bidders 


12-1.602 

12-1.604-1 

12-1.605 

12-1.606 


Establishment and maintenance 
of a list of concerns or in¬ 
dividuals debarred. sus¬ 
pended, or declared ineligible. 

Procedural requirements relat¬ 
ing to the imposition of 
debarment. 

Suspension of bidders. 

Agency procedure. 


Subpart 12—1.52—Value Engineering 


12-1.5201 

12-1.5202 

12-1.5202-1 

12-1.5202-2 

12-1.5202-3 

12-1.5203 

12-1.5204 

12-1.5204-1 


12-1.5204-2 

12-1.5204-3 

12-1.5204—4 


Policy. 

Value engineering incentives. 

Description. 

Use of value engineering in¬ 
centive clause. 

Types of savings to be shared 
with the contractor. 

Percentage of contractor shar¬ 
ing. 

Other considerations. 

Submission of identical value 
engineering change proposals 
under more than one con¬ 
tract. 

Revision of performance Incen¬ 
tive provisions. 

Cost allowability. 

Effect of value engineering pay¬ 
ments. 
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Sec. 

12-1.5205 

12-1.5206 

12-1.5207 

12-1.5207-1 

12-1.5207-2 

12-1.5207-3 


Evaluation and acceptance. 

Value engineering program re¬ 
quirement. 

Value engineering incentive 
clauses. 

The basic clause. 

Instant contract sharing provi¬ 
sions (clause paragraph (d)). 

Exclusion of collateral savings 
provisions. 


Subpart 12—1.53—Voluntary Refunds 

12-1.5301 General. 

12-1.5302 Solicited refunds. 

12-1.5303 Disposition of voluntary re¬ 

funds. 


Subpart 12—1.54—Acquisition of Equipment by 
Lease, Purchase, or Lease With Option To 
Purchase 


12-1.5401 

12-1.5402 

12-1.5403 

12-1.5404 

12-1.5405 

12-1.5405-1 

12-1.5405-2 

12-1.5405-3 

12-1.5406 


General. 

Telewriting equipment and of¬ 
fice copying machines. 

Automatic data processing 
equipment. 

Lease/purchase determinations. 

Selecting the method of acqui¬ 
sition. 

Purchase method. 

Lease-with-option-to-purchase 
method. 

Lease method. 

Periodic cost comparisons on 
leased equipment. 


Subpart 12—1.55—Multi-Year Procurement 


12-1.5500 

12-1.5501 

12-1.5502 

12-1.5502-1 

12-1.5502-2 

12-1.5502-3 


12-1.5502-4 

12-1.5502-5 

12-1.5503 

12-1.5504 

12-1.5505 

12-1.5505-1 

12-1.6505-2 

12-1.5505-3 

12-1.5505-4 

12-1.5505-5 

12-1.5505-6 

12-1.5505-7 

12-1.5505-8 

12-1.5505-9 

12-1.5506 

12-1.5507 

12-1.5508 

12-1.5509 

12-1.5510 

12-1.5511 

12-1.5512 

12-1.5513 

12-1.5514 

12-1.5514-1 

12-1.5514-2 


Scope of subpart. 

Description of multi-year pro¬ 
curement. 

Policy. 

Principal advantages. 

Principal objective. 

Cost savings factors to con¬ 
sider. 

Set-asides. 

Multi-year subcontracts. 
Application—criteria. 

Method of solicitation. 
Procedures. 

Requirements. 

Previous competition. 

No previous competition. 
Pricing—unit price. 

Comparison criteria. 

Single-year and/or multi-year 
award. 

Cancellation ceiling. 

Schedule provision. 

Quantity obligation. 
Establishment and revision of 
cancellation ceilings. 

Funds obligation—contingent 
liabilities. 

Payment for cancellation. 
Schedule provision limiting 
payment obligation. 
Termination for convenience. 
Limitations. 

Evaluation. 

Award. 

Contract clauses. 

Limitation of price and con¬ 
tractor obligations. 
Cancellation of items. 


Subpart 12-1.0—Regulation System 
§12-1.001 Scope of subpart. 

Tliis subpart describes the Department 
of Transportation Procurement Regula¬ 
tions in terms of establishment, author¬ 
ity, applicability, issuance, arrangement, 
implementation, and supplementation of 
the Federal Procurement Regulations, 
exclusions, and deviation procedure. 


§ 12—1.002 Purpose. 

fa) This subpart establishes Chapter 
12, Department of Transportation Pro¬ 
curement Regulations (DOTPR), imple¬ 
menting and supplementing the Federal 
Procurement Regulations (FPR), and 
states its relationship to the FPR. 

(b) The FPR, as implemented and 
supplemented by Chapter 12 (DOTPR), 
are the authorized regulations govern¬ 
ing the procurement of supplies and serv¬ 
ices (including construction and conces¬ 
sions) and the procurement of real 
property by lease, by the Department of 
Transportation. 

§ 12—1.003 Authority. 

The DOTPR are prescribed pursuant 
to the authority of section 205(c) of the 
Federal Property and Administrative 
Services Act of 1949. 

§ 12—1.004 Applicability. 

These regulations apply to all Depart¬ 
ment of Transportation procurements, 
unless otherwise specified. 

§ 12—1.005 Exclusions. 

fa) Certain Department of Transpor¬ 
tation procurement policies and proce¬ 
dures which come within the scope of 
this Chapter 12 nevertheless may be ex¬ 
cluded when there is appropriate justifi¬ 
cation, such as: 

(1) Subject matter which bears a se¬ 
curity classification. 

(2) Policies or procedures which are 
expected to be effective for a period of 
less than 6 months. 

f3) Policies and procedures which are 
effective on an experimental basis for a 
reasonable period. 

§ 12—1.006 Issuances. 

§ 12—1.006—1 Code arrangement. 

DOTPR which implement, supplement 
or deviate from the FPR (Chapter 1 of 
Title 41 of the Code of Federal Regula¬ 
tions) and have an impact upon the pub¬ 
lic will be published as Chapter 12 of 
Title 41, Code of Federal Regulations. 

§ 12—1.006—2 Publication. 

Chapter 12 of Title 41, Code of Federal 
Regulations will be published in the 
Federal Register, in cumulative form in 
the Code of Federal Regulations, and in 
separate looseleaf form on blue paper. 
The looseleaf form is designed to per¬ 
mit interleaf into the FPR. 

§ 12—1.006-3 Copies. 

Copies of the DOTPR in the Federal 
Register and in the Code of Federal Reg¬ 
ulations may be purchased by Federal 
agencies and the public, at nominal cost, 
from the Superintendent of Documents, 
Government Printing Office, Washing¬ 
ton. D.C. 20402. Looseleaf copies of Chap¬ 
ter 12 will be distributed to Department 
of Transportation activities as author¬ 
ized by the Director of Installations and 
Logistics, Office of the Secretary of 
Transportation. 

§ 12—1.007 Arrangement. 

§ 12-1.007-1 General plan. 

The DOTPR employ the same num¬ 
bering system and nomenclature used 


in the FPR, and conform with Federal 
Register standards approved for the 
FPR, except that material published in 
looseleaf form which is not published in 
Title 41, Code of Federal Regulations, 
will be indicated by the letters “DOT’ 
preceding and following the material. 

§ 12—1.007—2 Numbering. 

(a) Where the DOTPR implements a 
part, subpart, section, or subsection of 
the FPR, the implementing part, sub¬ 
part, section, or subsection of DOTPR 
will be numbered (and captioned) to 
correspond to the part, subpart, section, 
or subsection of the FPR. 

(b) Where the DOTPR supplements 
the FPR, the number 50 and up will be 
assigned to the parts, subparts, or sec¬ 
tions involved. 

(c) Where the subject matter con¬ 
tained in a part, subpart, section, or sub¬ 
section of FPR requires no implementa¬ 
tion, the DOTPR will contain no cor¬ 
responding part, subpart, section, or sub¬ 
section number and the subject matter 
as published in the FPR governs. 

§ 12—1.007—3 Citation. 

DOTPR will be cited in accordance 
with Federal Register standards ap¬ 
proved for the FPR. For example, this 
section, w'hen referred to in the DOTPR, 
may be cited as “12-1.007-3”. Any sec¬ 
tion of these regulations may be in¬ 
formally identified for purposes of brev¬ 
ity, as DOTPR, followed by the section 
number; i.e., “DOTPR 12-1.007-3”. 

§ 12—1.008 Implementation. 

(a) The DOTPR implement and sup¬ 
plement the FPR. Implementing ma¬ 
terial is that which expands upon re¬ 
lated FPR material. Supplementing ma¬ 
terial is that for which there is no coun¬ 
terpart in the FPR. 

(b) The DOTPR may in turn be im¬ 
plemented and supplemented by regula¬ 
tions issued by the following, using the 
letter suffix indicated: 

Issuing organization 
Federal Aviation 
Administration. 

Coast Guard_ 

Federal Highway 
Administration. 

Federal Railroad 
Administration. 

St. Lawrence Seaway De¬ 
velopment Corporation. 

Office of Administrative 
Operations, OST. 

National Transportation 
Safety Board. 

Urban Mass Transporta¬ 
tion Administration. 

Office of Supersonic 
Transport Development 
National Highway Traffic 
Safety Administration. 

Transportation Systems 
Center. 

(c) The Administrations and 
subordinate organizations shall not i 
instructions, including directives, reg 
lations, contract forms, contract ciau “, e 
policies, or procedures implementing 
DOTPR or covering the procuremen 
supplies or services or the admins 
tion of contracts for such suppi ies 


12A 

(l.e., 12A-1.008 
<b)). 

12B. 

12C. 

12D. 

12E. 

12F. 

12G. 

12H. 

121 . 

12J. 

12K. 
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services, unless permitted by one of the 
following and consistent with paragraph 

(d> of this section: 

(D Internal procurement manage¬ 
ment instructions such as designations 
and delegations of authority, assign¬ 
ments of responsibilities; work flow pro¬ 
cures, and internal reporting require¬ 
ments; 

(2) Any special contract clause of a 
nonrepetitive nature designed specifi¬ 
cally to accomplish the peculiar require- 
lents of an individual procurement, 
provided a clause relating to the subject 
; not set forth in this Regulation; 

I (3) A variation of any contract clause 
which is set forth in this regulation but 
not for use verbatim, provided that such 
ariation is not inconsistent with the in- 
nt. principle, and substance of the 
DTPR clause or related coverage of the 
subject matter; 

1(4) Procurement procedures specifi- 
lly identified as being essential for car- 
out the peculiar needs of an Ad¬ 
oration when authorized by the 
Head of the Agency, and notification is 
given to OST/TAD-60 prior to such au- 
orization for the purpose of determin- 
whether such procedures should be 
ncfuded in this regulation; 

1(5) Procurement instructions specifi- 
lly identified as being essential for car- 
: out the peculiar needs of overseas 
mds of the Coast Guard, author¬ 
ized by the Commandant of the Coast 
uard and notification is given to OST/ 
TAD-60 prior to such authorization for 
the purpose of determining whether such 
' tttructions should be included in this 
filiation; 

<6* Material determined by OST/ 
TaD- 60 to be inappropriate for DOTPR 
coverage, but appropriate for inclusion 
in Administration publications. 

| (d) Instructions issued in accordance 
nth paragraph (c) of this section shall 
‘ft contain material which duplicates, is 
'consistent with, or increases or re- 
nets the use of. any authority con- 
med in this regulation. 

<e> Each Administration shall screen 
l existing instructions as well as those 
fosequently issued pursuant to para- 
*Phs (a and (d) of this section to 
>sure strict compliance with this para- 
and for the purpose of de termin¬ 
al ■ , e subject matter is appropriate 
[ 0r ^elusion in this regulation. 

®sch Administration shall furnish 
, TAD-60 one copy of each Ad- 
ii J. tlon Procurement instruction is- 
^ th^sectTordancc with paragraph (c) 

Jjl Peculations implementing and 
the DOTPR will not be 
^ned in the Federal Register. Any 
av regulatlons w ^ich are deemed to 
Jr an im Pact on the general public, 
^ ny regula ^ous which establish pro- 

luhilo!? poUc y- ^ reserved for OST 
plication as DOTPR, chapter 12. 

PAA Procurement Regula- 
r h u SUpplement the IX>TPR, and 
“ are basically instructional in na- 
reta bied until they are su- 
hpH k com Parable material pub- 

by the Office of the Secretary. 


§ 12—1.009 Deviations. 

§ 12—1.009—1 Description. 

See FPR 1-1.009-1. 

§ 12—1.009—2 Procedure. 

(a) In the interest of establishing and 
maintaining uniformity to the greatest 
extent feasible, deviations from the FPR 
and DOTPR will be authorized only when 
essential to effect necessary procurement 
or where special circumstances make 
such deviations clearly in the best inter¬ 
est of the Government. 

(b) Requests for authority to deviate 
from the provisions of the FPR or the 
DOTPR shall be submitted as far in ad¬ 
vance as the exigencies of the situation 
will permit. Each request for deviation 
shall contain the following: 

(1) A clear statement of the deviation 
desired, including identification of the 
specific paragraph number (s) of the FPR 
or DOTPR, 

(2) The reason why the deviation is 
considered necessary or would be in the 
best interests of the Government, 

(3) If applicable, the name of the con¬ 
tractor and identification of the contract 
affected, 

(4) A statement as to whether the de¬ 
viation has been requested previously 
and, if so, circumstances of the previous 
request, 

(5) A description of the intended effect 
of the deviation. 

(6) A statement of the period of time 
for which the deviation is needed, and 

(7) Any pertinent background infor¬ 
mation which will contribute to a full 
understanding of the desired deviation. 

(c) Deviations from the FPR and 
DOTPR involving a single contract or 
procurement may be authorized by the 
Administrator of the Federal Aviation 
Administration, Federal Highway Ad¬ 
ministration, Federal Railroad Adminis¬ 
tration, St. Lawrence Seaway Develop¬ 
ment Corporation, Urban Mass Trans¬ 
portation Administration, National 
Highway Traffic Safety Administration, 
the Commandant of the Coast Guard, 
and the Chairman of the National 
Transportation Safety Board. For pro¬ 
curements processed by the Office of Su¬ 
personic Transport Development, Trans¬ 
portation Systems Center, and Office of 
Administrative Operations (OST), de¬ 
viations may be authorized by the Assist¬ 
ant Secretary for Administration, with 
the power of redelegation. A copy of 
each authorized deviation shall be sent 
to the Director of Installations and 
Logistics. 

(d) Request for deviations from the 
FPR or DOTPR affecting more than one 
contract or contractor shall be forward¬ 
ed to the Director of Installations and 
Logistics. Requests involving deviations 
from the FPR will be considered jointly 
by the Department and the General 
Services Administration, unless, in the 
judgment of the Assistant Secretary for 
Administration, after due consideration 
of the objective of uniformity and pro¬ 
gram responsibility of the Department, 
circumstances preclude such joint effort. 
In such cases, the Assistant Secretary 
for Administration will approve such 


class deviations as he determines neces¬ 
sary and will appropriately notify the 
General Services Administration. 

Subpart 12—1.2—Definition of Terms 

§ 12—1.204 Head of ilie agency. 

“Head of the agency” means the Sec¬ 
retary and the following assistant chief 
officials: The Under Secretary, the 
Assistant Secretary for Administration; 
and for procurements within their ad¬ 
ministrations. the Administrators of the 
Federal Aviation Administration, Fed¬ 
eral Highway Administration, Federal 
Railroad Administration, Urban Mass 
Transportation Administration, National 
Highway Traffic Safety Administration, 
and St. Lawrence Seaway Development 
Corporation, the Commandant, U6. 
Coast Guard, and the Chairman, Na¬ 
tional Transportation Safety Board. 

§ 12—1.206 Head of the procuring 
activity. 

The following officials have been desig¬ 
nated as “head of the procuring activi¬ 
ty”: 

(a) In the Office of the Secretary: 

(1) The Director, Office of Supersonic 
Transport Development. Washington, 
D.C. 

(2) The Director, Transportation Sys¬ 
tems Center, Cambridge, Mass. 

(3) The Chief. Procurement Opera¬ 
tions Division. Washington, D.C. 

(b) In the Federal Aviation Adminis¬ 
tration: 

(1) The Director. Logistics Service, 
Washington, D.C. 

(2) The Director. Bureau of National 

Capital Airports. Falls Church, Va. 

(3) The Director, Alaskan Region, 

Anchorage, Alaska. 

(4) The Director, Western Region, 

Los Angeles, Calif. 

(5) The Director, Southern Region. 
Atlanta. Ga. 

(6) The Director, Pacific Region, Hon¬ 
olulu, Hawaii. 

(7) The Director, Central Region, 

Kansas City, Mo. 

(8) The Director, Eastern Region, New 
York, N.Y. 

(9) The Director, Southwest Region, 
Fort Worth, Tex. 

(10) The Director. Aeronautical Cen¬ 
ter. Oklahoma City, Okla. 

(11) The Director, National Aviation 
Facilities Experimental Center, Atlantic 
City, N.J. 

(c) In the Coast Guard: 

(1) Chief, Procurement Division, U.S. 
Coast Guard Headquarters. 

(2) Commander, First Coast Guard 
District. 

(3) Commander. Second Coast Guard 
District. 

(4) Commander, Third Coast Guard 
District. 

(5) Commander, Fifth Coast Guard 
District. 

(6) Commander, Seventh Coast Guard 
District. 

(7) Commander, Eighth Coast Guard 
District. 

(8) Commander, Ninth Coast Guard 
District. 

(9) Commander, Eleventh Coast 
Guard District. 
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(10) Commander, Twelfth Coast 
Guard District. 

(11) Commander, Thirteenth Coast 
Guard District. 

(12) Commander, Fourteenth Coast 
Guard District. 

(13) Commander, Seventeenth Coast 
Guard District. 

(14) Commanding Officer, U.S. Coast 
Guard Supply Center, Brooklyn. N.Y. 

(15) Commanding Officer, U.S. Coast 
Guard Yard, Baltimore, Md. 

(16) Commanding Officer. U.S. Coast 
Guard Reserve Training Center, York- 
town, Va. 

(17) Commanding Officer, U.S. Coast 
Guard Aircraft Repair & Supply Center, 
Elizabeth City, N.C. 

(18) Commanding Officer, U.S. Coast 
Guard Training Center, Cape May, N.J. 

(19) Commanding Officer, U.S. Coast 
Guard Training/Supply Center, Ala¬ 
meda, Calif. 

(20) Superintendent, U.S. Coast Guard 
Academy. New London, Conn. 

(d) For the Federal Highway Admin¬ 
istration, the Associate Administrator for 
Administration. Washington, D.C. 

(e) For the National Highway Traffic 
Safety Administration, the Associate Di¬ 
rector for Administration, Washington, 
D.C. 

§ 12—1.250 Administration. 

“Administration” means the Federal 
Aviation Administration, the Federal 
Highway Administration, the Fed¬ 
eral Railroad Administration, the Urban 
Mass Transportation Administration, the 
Coast Guard, the St. Lawrence Seaway 
Development Corporation, and the Na¬ 
tional Highway TYaffic Safety Adminis¬ 
tration. The term “Administration” also 
includes the Office of Supersonic Trans¬ 
port Development, the National Trans¬ 
portation Safety Board, the Transporta¬ 
tion Systems Center, and the Office of 
Administrative Operations of the Office 
of the Secretary. The term “Administra¬ 
tion” as used, for example, in the phrase 
“in accordance with Administration pro¬ 
cedures” would include the foregoing or¬ 
ganizations, unless the paragraph states 
otherwise. 

§ 12—1.251 Procurement office. 

“Procurement office” means an office 
with a designated contracting officer 
with authority to enter into contracts 
over $2,500 in value. 

§ 12—1.252 Change order. 

“Change order” means a unilateral 
written order signed by the contracting 
officer, and issued to a contractor pur¬ 
suant to the Changes clause of the 
contract. 

§ 12—1.253 Supplemental agreement. 

“Supplemental agreement” means any 
contract modification or contract amend¬ 
ment w r hich is accomplished by mutual 
action of the parties. 

§ 12-1.254 Shall. 

“Shall” is imperative. 

§ 12-1.255 May. 

“May” is permissive. However, the 
words “no person may * • • ” means 


PROPOSED RULE MAKING 

that no person is required, authorized 
or permitted to do the act proscribed. 

Subpart 12—1.3—General Policies 

§ 12-1.301 Methods of procurement. 

§ 12—1.301—1 Competition. 

(a) Consideration shall be given to 
the breakout of component items (includ¬ 
ing services) of an end product for 
separate procurement whenever the pos¬ 
sibility exists that such breakout would 
be both economical and practicable. 

(b> Breakout decisions will be based 
largely on the degree and significance of 
the probable risks to quality, perform¬ 
ance. reliability, timely delivery of the 
end item, and on the estimated overall 
cost savings. The following factors 
should be considered in determining 
whether to procure component items of 
an end product separately: 

(1) In the case of sole source procure¬ 
ment of the end product, whether there 
is another source capable of supplying 
the component. 

(2) Whether breakout will result in 
significant nbt cost savings. 

(3) Whether breakout would cause 
over-fragmentation of the end item, and 
thereby materially impede administra¬ 
tion and performance of the end item 
contract and identification of the cause 
of any end item failure. 

(4) Whether the design of the com¬ 
ponent (and the design of the end item 
insofar as it will affect the component) 
is sufficiently stable that further design 
or engineering effort by the end item 
contractor in respect to the component 
is unlikely to be required. 

(5) Whether any problems of quality 
control and reliability of the component 
can be resolved without requiring effort 
by the end item contractor. 

(6) Whether breakout can be accom¬ 
plished without jeopardizing delivery 
requirements of the end item. 

(c) Support parts which are to be 
stocked as separate items should be con¬ 
sidered for separate procurement, as 
should such required services as installa¬ 
tion services or contractor-conducted 
instruction courses. Component items of 
an equipment system (such as common 
test equipment) which are to be physi¬ 
cally separate from the basic equipment 
and which will require no modification or 
installation as an integral part of a more 
complex system or component, shall be 
procured separately unless separate pro¬ 
curement is found to be not economical 
or practicable. 

§ 12—1.302—3 Contra e Is between the 
Government nnd Government em¬ 
ployees or business concerns sub¬ 
stantially owned or controlled by 
Government employees. 

Unless a higher authority is specified 
within an Administration, heads of pro¬ 
curing activities are authorized to ex¬ 
cept individual contracts from the policy 
against awarding contracts to Govern¬ 
ment employees or business concerns 
substantially owned or controlled by 


Government employees. Each such ex¬ 
ception shall be evidenced by a written 
determination signed by the head of the 
procuring activity, setting forth the facts 
in sufficient detail to demonstrate that 
the exception is being granted for the 
most compelling reasons, and attaching 
any supporting documentation. A copy 
of each such determination, with at¬ 
tachments, shall be forwarded to the 
Director of Installations and Logistics, 
OST. 

§ 12—1.305 Spcci fixations. 

§ 12—1.305—3 Deviations from Federal 
specifications. 

(a) Each Administration shall desig¬ 
nate an official to carry out the respon- 
sibilties set forth in FPR 1-1.305-3. One 
copy of each such designation shall be 
forwarded to the Director of Installa¬ 
tions and Logistics, OST. 

(b) Whenever a notification or recom¬ 
mendation for a change in a Federal 
Specification is submitted to the Gen¬ 
eral Services Administration, as pro¬ 
vided in FPR l-1.305-3(b) (5), an in¬ 
formation copy shall be forwarded to 
the Director of Installations and Lo¬ 
gistics, OST. Similarly, the Director of 
Installations and Logistics shall be ad¬ 
vised any time the General Services Ad¬ 
ministration disapproves a deviation 
from a Federal Specification. 

§ 12—1.305—50 Index to Federal and 
Department of Defense Specifica¬ 
tions and Standards. 

The “Index of Federal Specifications 
and Standards” and the “Department of 
Defense Index of Specifications and 
Standards” are issued annually with 
periodic supplements. These indexes con¬ 
tain general information pertaining to 
their use and the availability of other 
Government specifications. 

§ 12-1.306 Standards. 

§ 12-1.306-1 Mandatory use and appli¬ 
cation of Federal standards. 

Whenever a request for an exception 
to the use of a Federal standard is sub* 
mitted to the General Services Admin¬ 
istration, an information copy of the 
submission and GSA's response shall be 
forwarded to the Director of Installations 
and Logistics, OST, 

§ 12—1.307 Purchase descriptions 

§ 12-1.307-5 Limitations on ««* °[ 
‘‘brand name or equal" P un 13 
descriptions. 

Purchase descriptions containing the 
phrase “or equal” shall not be used as 
device to grant an advantage to par 
ular manufacturers by favoring 0 
product over other products, or to su • 
stantiate a determination that no otn 
manufacturer's products are equal 
quality and performance to the proa _ 
specifically named. Where a P r °P® r ■ 
termination has been made that om * 
supplier can furnish the reqnh' e P_ 
or items, the procurement will be 
complished by negotiation in accor 
with FPR Part 1-3. 
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§ 12-1.310 Responsible prospective con¬ 
tra c tor. 

§ 12-1.310-4 General policy. 

Purchases shall be made from, and 
contracts shall be awarded to, responsible 
prospective contractors only. A respon¬ 
sible prospective contractor is one who 
meets the standards set forth in FPR 
1-1.310-5 and such special standards as 
may be prescribed in the solicitation. A 
prospective contractor must demonstrate 
affirmatively his responsibility, including, 
then necessary, that of his proposed sub¬ 
contractors. The contracting officer shall 
make a determination of nonresponsi- 
Jjilitv if, after compliance with FPR 
1-1.310-7, 1-1.310-8, 1-1.310-9, and 

1-1.310-11, the information thus ob¬ 
tained does not indicate clearly that 
the prospective contractor is responsi¬ 
ble. Recent unsatisfactory performance, 
in either quality or timeliness of de¬ 
livery, whether or not defai.lt proceed¬ 
ings were instituted, is an example of a 
problem which the contracting officer 
must consider and resolve as to its im¬ 
pact on the current procurement prior to 
Snaking an affirmative determination of 
responsibility. Doubt as to productive 
[capacity or financial strength which 
cannot be resolved affirmatively shall re¬ 
quire a determination of nonresponsi- 
[bility. 

§12-1.310-5 Standards. 

See FPR 1-30.211 through 1-30.214 for 
detailed discussions concerning financial 

responsibility. 

§12-1.311 Priorities, allocations and 
allotments. 

The programs of the Coast Guard and 
certain programs of the Federal Avia¬ 
tion Administration are defense-related 
programs to which the priorities and 
allocations regulations apply. Rateable 
contracts and purchase orders shall con¬ 
tain the clause set forth in DOTPR 12- 
7.150-3 and the appropriate DO or DX 
k u (and the a PP r opnate allotment 
number if the order calls for authorized 
controlled materials) in accordance with 
m provisions of DMS (Defense Mate- 
p S System) Regulation 1 and BDSA 
regulation 2. These regulations are avail- 
NHe from the Business and Defense 
pernces Administration of the Depart¬ 
ment of Commerce. 

r ^~L313 Records of contract actions. 

‘ a : * n compliance with the require- 

n.s of fpr 1 — 1 . 313 , each procurement 
Trim Slla11 mainta m for each procure- 
exceeding $2,500 a contract file 
LJ aimng a comprehensive record of all 
lotw!l lc ! and Postaward actions and 
EL* - data - Adherence to this policy will 
Rnai tPe assem * } b r of either the orig- 
L„ tftf! copy °* aU documents pertain¬ 
ing nf the procur ement in a file consist- 
Ei,?! °P e or more holders. It will also 
iKS documentation for the record of 
Emvnnf^^dings, oral agreements, and 
Eg 1 . er facts or information pertinent 
Eretfnr. tr f "faction. It is left to the dis- 
Ento. procure ment official to de- 
Ule manner in which unwritten 
^ are documented. However, it 


would be expected, for example, that 
those of a complex nature would be care¬ 
fully documented by typewritten “memo¬ 
randum for the record/’ while routine 
data might be recorded by a handwrit¬ 
ten notation in the file. Photographs 
should be employed wherever they will 
serve to effectively document pertinent 
contract matters. 

(b) Complete documentation will per¬ 
mit ready reconstruction of all stages 
of the transaction in order to: 

(1) Support actions taken by various 
personnel in the procurement cycle. 

(2) Provide information for internal 
management review and for reviews by 
the General Accounting Office. 

(3) Supply data for use in preparing 
replies to legitimate inquiries. 

( 4) Furnish essential facts in the even t 
of litigation. 

(c) Small purchase records shall be 
maintained in accordance with FPR sub¬ 
part 1-3.6 and DOTPR subpart 12-3.6. 

§ 12-1.315 Use of liquidated damages 
provisions in procurement contracts. 

§ 12-1.315-2 Policy. 

(a) Criteria for use . (1) In proposed 
contracts involving an item where only 
a portion of the quantity ordered is for 
immediate programs, and liquidated 
damages provisions are considered to be 
necessary, care shall be taken to have the 
liquidated damages provisions apply only 
to the urgent quantity. 

(2) The use of liquidated damages pro¬ 
visions should never be construed as re¬ 
lieving procurement officials of the 
obligation of establishing realistic deliv¬ 
ery or performance schedules. Realistic 
delivery or performance schedules should 
be a prerequisite to the use of liquidated 
damages. 

(3) Liquidated damages provisions 
generally should not be used: 

(i) In contracts for supplies or serv¬ 
ices required for routine administrative 
purposes. 

(ii) In contracts for standard com¬ 
mercial or “shelf items”. 

liii) In any contract where time would 
permit the needs of the Department to 
be met by termination and reprocure¬ 
ment if the initial contractor defaults. 

(iv) In small purchases. 

(v) In study, experimental, develop¬ 
ment, or research contracts, including 
equipment contracts requiring develop¬ 
mental work. 

(4) Liquidated damages provisions are 
generally appropriate in construction 
contracts in accordance with the pro¬ 
visions of FPR l-1.315-2(a). However 
inclusion of liquidated damages pro¬ 
visions may be inappropriate in situa¬ 
tions such as a construction contract 
consisting of repairs, alteration or im¬ 
provements, where any delay in the com¬ 
pletion would still permit the user to 
continue its normal function in an un¬ 
interrupted manner without resulting in 
added expense to the Government. 

(b) Rate o/assessment. (1) Contract¬ 
ing officers must assure that the rate of 
liquidated damages stipulated for a given 
contract is a reasonable forecast of the 
Government’s anticipated damages. A 


fixed formula, based on percentage of 
value, shall not be used to establish the 
rate of damages. The minimum amount 
of liquidated damages should be based 
on the estimated cost of inspection and 
superintendence for each day of delay in 
completion. In addition, the following 
factors are examples of matters to be 
considered in establishing the rate of 
damages: 

(1) The importance of the item in re¬ 
lation to the facility or project for which 
it is intended. 

(ii) The relative importance of the 
item to the facility or project in the over¬ 
all programs of the Department. 

(iii) Interest on the Government’s in¬ 
vestment. 

(iv) Any rental of facilities necessi¬ 
tated by the delay in a construction com¬ 
pletion date. 

(v) Cost of additional maintenance re¬ 
quired on structures being replaced by 
contract items. 

(vi) Any unusual damages that can be 
anticipated. 

(2) Unless it is clear that partial de¬ 
livery will proportionately reduce the 
extent of probable damages, rates shall 
not be specified to be applicable to in¬ 
dividual units of an item, but rather to 
quantities of an item or to groups of 
items which are required for delivery or 
completion at the same time. Rates 
should generally be expressed in terms of 
even dollars per day of delay. 

(c) Enforcement. Where liquidated 
damages provisions are used, they shall 
be strictly enforced. In making partial or 
progress payments, deductions for dam¬ 
ages should be made on the basis of the 
actual number* of days of delay mul¬ 
tiplied by the rate. 

(d) Termination. If the contract is 
terminated, the contractor remains liable 
for liquidated damages that have ac¬ 
crued. Moreover, on a default termina¬ 
tion, liquidated damages continue to ac¬ 
crue even after default, until the De¬ 
partment can reasonably obtain delivery 
of the supplies or performance of the 
service. This is in addition to any other 
rights of the Government to damages un¬ 
der default provisions for the excess costs 
of reprocuring the supplies or services of 
the terminated contract. 

(e) Remission. An information copy 
of each submission to the Comptroller 
General of a recommendation for the 
remission of liquidated damages shall be 
forwarded to the Director of Installa¬ 
tions and Logistics, OST. 

§ 12—1.318 Disputes* clause. 

When a dispute cannot be settled by 
agreement and a decision under the Dis¬ 
putes clause is necessary, the contract¬ 
ing officer shall review the available facts 
pertinent to the dispute before making 
his final decision. When there is any 
doubt as to whether the issue in dispute 
is subject to the disputes procedure, a 
decision will be made pursuant to the 
Disputes clause. The disputes procedure 
shall not be invoked in cases when a 
dispute is clearly not subject to the pro¬ 
cedure. The contracting officer shall ob¬ 
tain, from assigned legal and other ad¬ 
visors. such advice and assistance as is 
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required to render a decision. However, 
the decision must be that of the con¬ 
tracting officer. 

§ 12—1.318—50 Contracting officer*** de¬ 
cision under the Dispute's clause. 

The final decision should include a 
statement of facts sufficient to enable 
the contractor to understand both the 
decision and the basis therefbr. Nor¬ 
mally, the decision should be in the form 
of a statement of the claim or other 
description of the nature of the dispute 
with necessary references to pertinent 
contract provisions; a statement of the 
facts relevant to the dispute on which 
the parties are in agreement and, as 
clearly as possible, the area of disagree¬ 
ment; and the contracting officer’s state¬ 
ment of his decision and the basis there¬ 
for. The decision shall include a para¬ 
graph substantially the same as that set 
forth in PPR 1-1.318-1 Ca) with the title 
"Secretary of Transportation" inserted 
in the blank space in the paragraph. The 
decision shall also contain the following 
paragraph: 

The Department of Transportation Con¬ 
tract Appeals Board Is the authorized repre¬ 
sentative of the Secretary in hearing, con¬ 
sidering. and deciding such appeals. The 
rules of the Department of Transportation 
Contract Appeals Board are set forth in the 
Code of Federal Regulations (41 CFR 12-60 
et seq.), 

§12—1.318—51 Agreement after appeal 
is filed. 

After an appeal has been filed, con¬ 
tracting agencies are encouraged to seek 
agreement as to disposition of the con¬ 
troversy. However, such efforts to dis¬ 
pose of a controversy shall not be con¬ 
ducted pursuant to formal board actions 
or hearings and shall not result in sus¬ 
pension of processing of an appeal, ex¬ 
cept as ordered or authorized by the 
Department of Transportation Contract 
Appeals Board. 

§ 12-1.318-52 Payment after appeal is 
filed. 

In the event of an appeal, the amount 
determined to be payable in the decision 
of the contracting officer, less any por¬ 
tion previously paid, normally should be 
paid in advance of any decision by the 
Board without prejudice to the rights of 
either party or the appeal. 

§ 12—1.318—53 Implementation of de¬ 
cisions of tlic Contract Appeals 
Board. 

(a) It is the policy of the Department 
of Transportation that each decision of 
the Contract Appeals Board adverse to 
the Department shall be subject to re¬ 
view to determine whether it is entitled 
to be treated as final. Recommendation 
as to whether or not such decisions 
should be treated as final in each case is 
made by the Administration to the DOT 
General Counsel. In those instances 
where it is determined that the decision 
will be treated as final, the decision of 
the Contract Appeals Board favorable to 
the appellant in whole or in part will 
be promptly implemented. Where the 
Department will not treat an adverse 
decision as final, payment shall not be 


made to the contractor, and the contrac¬ 
tor shall be advised at once. 

(b) In cases where the question of 
entitlement only has been decided by 
the Board and the matter of amount has 
been remanded to the parties for nego¬ 
tiation, if agreement is not reached the 
appellant will be afforded a prompt deci¬ 
sion and an opportunity to appeal on 
the matter of amount. 

§ 12—1.320 Subcontractor gift* ami kick- 
back**. 

Reports of suspected violations and ac¬ 
tion being taken shall be furnished the 
Director of Installations and Logistics, 
OST. 

§ 12—1.350 Contrac'l number prefixes. 

All contracts, exclusive of purchase 
orders, issued by the Department will be 
identified by a number or combination 
of letters and numbers, in accordance 
with Department Order 4200.3 (set forth 
in DOTPR Part 12-99). 

§12—1.351 Industrial security. 

( a) P ursuant to Executive Order 10865 
(3 CFR, 1959-63 Comp.) an agreement 
between the Department of Defense and 
the Department of Transportation was 
entered into on June 1, 1967, extending 
regulations prescribed by the Secretary 
of Defense under the Executive order 
to apply to protect releases of classified 
information relating to DOT contracts 
and releases of other classified informa¬ 
tion which DOT has the responsibility 
for safeguarding. The Office of Investi¬ 
gations and Security, OST, has been des¬ 
ignated as the Department of Trans¬ 
portation liaison for industrial security 
matters. The Defense Supply Agency will 
perform all cognizant security office 
functions specified in, and will have 
the authority and responsibilities pre¬ 
scribed by, Department of Defense In¬ 
dustrial Security Regulations (ISR) 
(DOD 5220.22R) and Department of 
Defense Industrial Security Manual 
(DOD 5220.22M). 

(b) Any DOT contract or prospective 
contract which would require access to 
classified information by the contractor 
of any of his employees in the bid. nego¬ 
tiation, award, performance, or termina¬ 
tion of the contract, including clear¬ 
ances required for visit purposes, is 
considered to be a "classified contract" 
subject to the procedures of this section, 
even though the contract document it¬ 
self is unclassified. 

(c) All proposed procurements shall 
be reviewed specifically to determine if 
access to classified information will be 
required by prospective contractors dur¬ 
ing the solicitation period or by a con¬ 
tractor at any time in the performance 
of the contract. If access to classified 
information will be required during the 
solicitation period, the security staff of 
the headquarters of the Administration, 
as designated in DOT Order 1600.22, 
shall be advised immediately and fur¬ 
nished the list of firms to be solicited. 
Invitations for bid or requests for pro¬ 
posals shall not be issued until notifi¬ 
cation has been received from the ap¬ 


propriate security staff that the firms to 
be solicited have a valid facility security 
clearance. If access to classified infor¬ 
mation will not be required during the 
solicitation period but will be required 
during the performance of the contract, 
the invitation for bids or requests for 
proposals shall so state, and award shall 
only be made after the facility security 
clearance of the proposed contractor has 
been verified and approved by the appro- I 
priate security staff. 

(d) Immediately upon the award of 
a classified contract, or in connection 
with precontract negotiations, if appro¬ 
priate, the contracting officer shall fur¬ 
nish a copy of DD Form 254, Contract 
Security Classification Specification, to 
the prime contractor. 

(e) Any DOT contract, the perform¬ 
ance of which will require access to | 
classified information by the contractor 
or any of his employees, shall contain 
a security requirements clause. For clas¬ 
sified fixed-price supply contracts, the 
Military Security Requirements clausei 
as set forth in the Armed Services, 
Procurement Regulations, paragraph 
7-104.12, shall be used, except that para¬ 
graph (d) of the clause shall be modified I 
as follows: 

Representatives of the cognizant security 1 
office and representatives of ;the contracting 
administration of the Department of Trans- ' 
portatlon shall have the right to inspect at j 
reasonable intervals the procedures, meth- j 
ods, and faculties utilized by the Contractor | 
in complying with the security requirements 
\mder this contract. Should the Government, ] 
through these representatives, determine that 
the Contractor is not complying with the se¬ 
curity requirements of this contract the Con¬ 
tractor shall be Informed in writing by the 
cognizant security office of the proper action 
to be taken in order to effect compliance with 
such requirements. 

(f) Other types of classified contracts 
shall contain the appropriate Military 
Security Requirements clause of section 
VII of ASPR, appropriately modified as 
in paragraph (e) of this section. 

(g) The Industrial Security Progam i 
encompassed by the publications cited m 
paragraph (a) of this section applies j 
only to contracts involving access to clas¬ 
sified information which are performed 
within the United States, its territories. 
Puerto Rico, and Canada.* Offices wnjen 
may wish to let classified contracts xo 
performance outside the United States, 
its territories, Puerto Rico, or Canada j 
shall consult with their appropriate se¬ 
curity staff. 

§ 12-1.352 Variation in quantity. 

(a) To the extent that a variation j n J 
quantity is caused by any of the con 
tions specified in the Variation in Q ua *\ 
tity clause at FPR 1-7.101-4, the yaw, 
quantity may be accepted only to tne 
tent specified in the contract. The i 
tent of Quantity Variation clause 
DOTPR 12-7.151-9, or a wbstanUaw 
similar clause, shall be used for tmsp 
pose. The acceptable variation state^ 
the Extent of Quantity Variation cm l 
shall be stated as a percentage o 
required quantity, and may w a \ 
crease, a decrease, or a combination 
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both. There should be no standard or 
1 percentage or variation. The vari¬ 
ation in quantity permitted in any pro¬ 
curement should be based upon the nor¬ 
mal commercial practices of the particu¬ 
lar industry for the particular items, and 
he permitted percentage should be no 
jirger than is necessary to afford a con¬ 
tractor reasonable protection against the 
sonditions specified in the Variation in 
Quantity clause. In no event may the 
acceptable variation exceed plus or mi¬ 
nus 10 percent. The clause set forth in 
DOTPR 12-7.151-9 may be included in 
he contract only when one or more of 
the conditions specified in the Variation 
■ Quantity clause is foreseeable at the 
time of solicitation in the case of an ad¬ 
vertised procurement, or at the time of 
award in the case of a negotiated pro¬ 
curement. 

(b) Consideration shall be given to the 
ntity to which the percentage varia¬ 
tion applies. For example, when it is con¬ 
templated that delivery will be made to 
nultiple destinations and it is desired 
at the quantity variation extend to the 
m quantity for each destination, this 
uirement must be set forth with par¬ 
ticularity. Similarly, when it is desired 
at the quantity variation extend to the 
»tal quantity of each item and not to 
he quantity for each destination, it may 
be desirable to express a percentage lim- 
ation for each destination to prevent 
alistic distribution of any increase 
or decrease. 

§ 12-1.333 Standards of conduct. 

All governmental personnel engaged in 
procurement and related activities shall 
►nduct business dealings with industry 
i a manner above reproach in every re¬ 
ject. Transactions relating to expendi¬ 
ture of public funds require the highest 
degree of public trust to protect the in- 
* rests of the Government. While many 
-deral laws and regulations place re¬ 
lictions on the actions of governmental 
ersonnel, the latter’s official conduct 
toust, in addition, be such that the indi¬ 
vidual would have no reticence about 
'^ng a full public disclosure thereof. 

T regulations on Employee Responsi- 
dties and Conduct are set forth in the 
apartment of Transportation regula¬ 
te (49 CFR Part 99). 


pol- 


|812-1.354 General procurement 
Departmental orders. 

Dot policy on the following subjects 
gained in the Departmental orders 
V^ffbelow. The orders are set forth in 

/rp ft Part 12-99. 

J, a) Pref &es for DOT Contracts—Dot 

Jr <fcr 4220.1. 

' Uns °fi ci ted Contract Proposals— 

m Order 4200.4. 

,, omL^ Ut;llority to Make Contractual 
^mitments-DOT Order 4200.7. 
L^stablishment of Department of 

Hon^nil tiori Pr °curement Regula- 
Dot Order 4400.3. 


Subpart 12—1.4—Procurement 
Responsibility and Authority 

§ 12—1.402 Authority of contracting 
officers. 

§ 12—1.402—51 Contracting officer’s rep¬ 
resentatives. 

(a) A contracting officer may designate 
Government personnel to act as his au¬ 
thorized representatives for such func¬ 
tions as inspection, approval of shop 
drawings, testing, approval of samples 
and other functions of a technical na¬ 
ture not involving a change in the scope, 
price, terms, or conditions of the con¬ 
tract or order. Such designation shall be 
in writing and shall contain specific in¬ 
structions as to the extent to which the 
representative may take action for the 
contracting officer, but will not contain 
authority to sign contractual documents. 
The responsibilities and limitations of 
the contracting officer’s representatives 
may be set forth in the contract or in a 
separate letter, a copy of which shall be 
furnished to the contractor. 

(b) A person assigned to and perform¬ 
ing his primary duty within a procure¬ 
ment office, and who is under the super¬ 
vision of a contracting officer, does not 
require designation as a representative 
to perform his assigned duties. Such a 
person is considered to be an employee 
of the contracting officer, acting in his 
behalf and as such has the authority to 
perform acts as assigned by the contract¬ 
ing officer. The contracting officer can¬ 
not, without delegating contracting of¬ 
ficer authority, authorize his employees 
to sign any contract document or letter 
where the signature of a contracting of¬ 
ficer is required. 

§ 12—1.450 Responsibility of procure¬ 
ment personnel to question require¬ 
ments and reaffirm their validity. 

(a) Procurement personnel have a re¬ 
sponsibility to question any contem¬ 
plated procurement action which ap¬ 
pears inconsistent with their knowledge 
of commodities, markets, prices, and 
nonnal processes of doing business, or 
inconsistent with the authority of the 
requisitioned 

(b) When the award of a proposed 
procurement has been prolonged over an 
extended period of time or when during 
the processing of the procurement, mat¬ 
ters are disclosed which give rise to ques¬ 
tioning the magnitude of or necessity 
for the requirement, procurement per¬ 
sonnel should reaffirm the validity of the 
requirement before award of contract. 

Subpart 12—1.6—Debarred, 
Suspended, and Ineligible Bidders 

§ 12—1.602 - Establishment and mainte¬ 
nance of a list of concerns or indi¬ 
viduals debarred, suspended, or de¬ 
clared ineligible. 

The Federal Aviation Administration 
is delegated authority to compile, print, 
and distribute on a Department-wide 
basis, the Department of Transportation 
Consolidated List of Debarred, Ineligible, 
and Suspended Contractors. 


§ 12—1.604—1 Procedural requirements 
relating to the imposition of debar¬ 
ment. 

(a) Administrative debarment by the 
Department shall be initiated within 
each Administration or OST in accord¬ 
ance with the procedures set forth in 
FPR 1-1.604-1. The written notice re¬ 
quired by FPR 1-1.604-1 shall be signed 
by the head of the agency. Where no 
hearing on the basis of either oral testi¬ 
mony or a written statement is requested 
by the concern or individual sought to be 
debarred, debarment may be imposed by 
the head of the agency and shall be ap¬ 
plicable to the entire Department. Where 
a hearing is properly requested, the de¬ 
barment, if any, shall be imposed by the 
Secretary upon recommendation of the 
Chairman of the Department of Trans¬ 
portation Contract Appeals Board 
(DOTCAB), and shall be similarly appli¬ 
cable to the entire Department. 

(b) The written notice of proposed de¬ 
barment to be furnished in accordance 
with FPR 1-1.604-1 shall, in addition to 
the requirements specified therein, ap¬ 
prise the concern or individual that if 
such party desires to present informa¬ 
tion, either in person or in writing, in 
opposition to such action, at a hearing, 
(1) a request therefor is to be made to 
the Chairman of the DOTCAB by that 
party within 20 days following receipt of 
the notice of the proposed debarment, 
and (2) the request for a hearing is to be 
accompanied by a statement setting 
forth the grounds upon which the pro¬ 
posed debarment will be contested. Tn 
addition, the notice shall include a noti¬ 
fication that debarment, if imnosed shall 
be applicable throughout the Depart¬ 
ment. The notice shall be sent bv regis¬ 
tered or certified mail, return receipt re¬ 
quested, to the last known address of the 
concern or individual, but where actual 
or personal delivery is not effected by the 
Post Office, a debarment may be imposed 
by the head of the agency: but anv such 
debarment shall, upon the submission of 
an appropriate application, be subject to 
reopening and in such event a hearing 
shall be accorded with respect to the de¬ 
barment. A copy of each such notice 
shall be sent to TAD-60. 

(c) Hearings requested in connection 
with debarment proceedings as provided 
in FPR 1-1.604-1 <b) shall be conducted 
before the DOTCAB. An opportunity 
shall be afforded the concern or individ¬ 
ual to appear with witnesses and counsel 
to show cause why such concern or indi¬ 
vidual should not be debarred. Where a 
concern or individual requests a hearing 
and fails to appear, the DOTCAB shall 
consider the case on the basis of the rec¬ 
ords and information made available to 
it. In any instance where a party has 
requested a hearing, he may elect to 
forego the submission of oral testimony 
and may submit a written statement (to¬ 
gether with any information relating 
thereto) in opposition to the proposed 
action. Hearings shall be held by the 
DOTCAB within 30 days after receipt of 
the request for a hearing, unless the 
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Chairman of the DOTCAB grants addi¬ 
tional time. The Chairman shall include 
in his recommendation to the Secretary 
whether or not debarment is warranted 
under the particular circumstances and, 
where debarment is warranted, a recom¬ 
mended period thereof. 

(d) When debarment is imposed by 
the head of the agency, or by the Secre¬ 
tary, the concern or individual shall be 
notified of the decision and of the period 
during which such debarment shall be 
effective. If a proposed debarment is not 
upheld by the Secretary, the concern or 
individual shall be so notified. Notice as 
to the imposition of a debarment shall 
be furnished to the concern or individual 
in the same manner as provided in 
DOTPR 12-1.604-1 (b) for a notice of 
proposed debarment. 

§12—1.605 Suspension of bidder*. 

When a suspension is effected by the 
Department, it shall be invoked by the 
Secretary upon recommendation of the 
General Counsel, OST. 

§ 12—1.606 Agency procedure. 

(a) Each administration and OST, as 
applicable, shall furnish the notifications 
to GSA required by FPR 1-1.606(c), for 
debarments initiated by it, and shall con¬ 
currently forward a like copy to (1) 
Federal Aviation Administration, Logis¬ 
tics Service, Contracts Division. Manage¬ 
ment and Services Branch. LG-380 for 
inclusion on or removal from the De¬ 
partment list, and (2) the Director of 
Installations and Logistics, OST, for 
information. 

(b) Requests for standard distribution 
and for individual copies of the Depart¬ 
ment Consolidated List shall be made to 
the Federal Aviation Administration, 
Logistics Service, Contracts Division, 
Management and Services Branch, 
LG-380, Washington, D.C. 20590. 

Subpart 12-1.7—Small Business 
Concerns 

§ 12-1.701-1 Small business concern 
(for Government procurement). 

(a) When the solicitation is for a 
manufactured product classified within 
an inudstry set forth in FPR 1-1.701- 
1(h). and small business set-aside proce¬ 
dures are utilized, a size standard read¬ 
ing substantially as follows shall be 
included in the solicitation: 

The small business employment size stand¬ 
ard prescribed lor this procurement Is not 
more than_ 1 employees, except when 

the concern Is a small business nonmanufac¬ 
turer in which case the employment size 
standard is not more than 500 employees. 

(b) When the solicitation is for a 
manufactured product that is not classi¬ 
fied within an industry set forth in FPR 
1-1.701(h), and small business set-aside 
procedures are utilized, a size standard 
reading substantially as follows shall be 
included in the solicitation: 

The small business employment size stand¬ 
ard prescribed for this procurement is not 
more than 500 employees. 


1 Insert “750'\ “1,000”. or “1,500”, as 

appropriate. 


(c) Similar language shall be used to 
prescribe other size standard criteria. 

§ 12—1.704 Agency program direction 
and operation. 

Each administration of the Depart¬ 
ment will establish and maintain a strong 
and viable small business program, de¬ 
signed to further the small business 
policies as set forth in FPR 1-1.702. 

§ 12—1.701—1 Small business assistance 
officer. 

Each administration, except NTSB, 
will designate an individual as the ad¬ 
ministration’s small business assistance 
officer. The small business assistance of¬ 
ficer will be responsible, either on a full 
time basis or as a collateral duty, for the 
establishment, implementation, and ex¬ 
ecution of the small business program of 
his administration. He will be the central 
point of contact within his administra¬ 
tion for inquiries concerning the small 
business program such as from industry, 
the Small Business Administration 
(SBA), the Congress, or the Office of the 
Secretary of Transportation. His duties 
shall include developing a plan of op¬ 
eration to increase the share of contracts 
awarded to small business by his 
administration. 

§ 12—1.704—2 Small business specialists. 

(a) A small business specialist shall 
be appointed by name, in writing, for 
each procurement office, to operate on 
either a full time or collateral duty basis. 
Only those individuals possessing the 
necessary business acumen, knowledge of 
the Department’s procurement policies 
and procedures, training and background 
to accomplish effectively the objective of 
the small business program shall be con¬ 
sidered for appointment. In any instance 
where the duty of a small business spe¬ 
cialist is on a part-time basis, the ap¬ 
pointment shall clearly indicate that the 
part-time nature of the assignment shall 
in no way relieve the individual from full 
responsibility for effectively accomplish¬ 
ing the activity’s small business program 
requirements. 

' <b) In larger offices, where practical, 
the small business specialist shall not 
be the contracting officer nor an indi¬ 
vidual under the supervision of the con¬ 
tracting officer. He shall be given the 
authority to exercise independent judg¬ 
ment in his areas of responsibility. In 
small offices the assignment of the small 
business specialist should promote maxi¬ 
mum effectiveness within the capabil¬ 
ities of the office. 

(c) The small business specialist ap¬ 
pointed pursuant to paragraph (a) of 
this section shall perform such of the 
following duties as are determined by 
the administration to be appropriate for 
his procurement office: 

(1) Maintain a program designed to 
locate capable small business sources for 
current and future procurements: 

(2) Coordinate inquiries and requests 
for advice from small business concerns 
on procurement matters; 

(3) Review proposed solicitations for 
supplies and services, assuring that small 


business concerns will be afforded an I 
equitable opportunity to compete, and 
as appropriate initiating recommenda¬ 
tions for small business set-asides; 

(4) Take action to assure the avail-1 
ability of adequate specifications and 
drawings, when necessary, to obtain small 
business participation in a procurement; 

(5) Review proposed procurements for 
possible breakout of items suitable for 
procurement from small business con¬ 
cerns; 

(6) Advise small business concerns 
with respect to the financial assistance 
available under existing laws and regu-! 
lations and assist such concerns in ap¬ 
plying for financial assistance; 

(7) Participate in determinations con¬ 
cerning the responsibility of a prospec¬ 
tive small business contractor; 

(8) Participate in the evaluation of a 
prime contractor’s small business sub¬ 
contracting programs; 

(9) Assure that adequate records are 
maintained, and accurate reports pre¬ 
pared, concerning small business partici¬ 
pation in the procurement program; 

(10) Make available to SBA copies of 
solicitations when so reauested; and 

(11) Act as liaison between the con-1 
tracting officer and the appropriate SBA 
office in connection with set-asides, | 
certificates of competency, size classifi¬ 
cation and any other matter in which 
the small business program may be in-1 
volved. 

§12—1.708 Certificate of competency | 
program. 

§ 12—1.708—2 Applicability ami proce* | 
dure. 

No referrals shall be made to the SBA I 
unless the contracting officer has deter¬ 
mined that the bid or proposal of the 
small business concern is responsive. All | 
referrals shall be in writing. 

§ 12-1.750 Procurement •et-aMcU* for| 
small business when an SBA reprf* | 
tentative is not available. 

§ 12-1.750-1 General. 

If no SBA representative is available, 
the small business specialist shall initi¬ 
ate recommendations to the contractual 
officer for a small business set-aside io 
an individual procurement or class o | 
procurements or portion thereof. 

§ 12-1.750-2 Review of set-add* rrf- 
ommendations initiated by 
business specialists. 

When a small business specialist ^ 
recommended that all, or a portion, 
an individual procurement or cia- 
procurements be set aside for small d 
ness, the contracting officer * 
promptly either (a) concur in tne n* 
ommendation or (b) disapprov 
recommendation, stating in 
reasons for disapproval. If the cont 
ing officer disapproves the recant® 
tion of a small business specialist’ u 
small business specialist shall 
forded an opportunity to appeal 
official above the level of the c°n 
ing officer. The decision of tins oro 
shall be final. 
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§12-1.750—3 'Withdrawal or modifica¬ 
tion of sct-asidcs. 

Withdrawal or modification of an in¬ 
dividual or class set-aside which was 
originally established upon the recom¬ 
mendation of the small business special¬ 
ist may be initiated by the contracting 
officer by giving notice containing the 
| reason therefor, to the small business 
specialist. If the small business special¬ 
ist does not agree to a withdrawal or 
modification, the action may be appealed 
to an ofRcial above the level of the con¬ 
tracting officer, whose decision shall be 
* final. 


§ 12-1.750-4 Contracting authority. 

For purposes of determining the ap¬ 
propriate contract authority, set-asides 
initiated by the small business special¬ 
ist and concurred in by the contracting 
officer shall be considered to be unilat¬ 
eral small business set-asides, and shall 
cite 41 U.S.C. 252(c) (1) or 10 U.S.C. 
2304(a) (1 >, as applicable. 


§12-1.751 Small buxines* set-aside for 
proposed construction procurements. 

(a) Each proposal procurement for 
1 construction services (excluding ship 
construction) estimated to cost between 
| $2,500 and $500,000, shall be set aside for 
exclusive small business participation. 
Such set-asides shall be considered to be 
unilateral small business set-asides, and 
shall be withdrawn,' in accordance with 
the procedures of FPR 1-1.706-3 and 
12-1.750-3, only if found not to serve the 
best interest of the Government. 

<b) Small business set-aside prefer¬ 
ences should be considered for construc¬ 
tion procurements in excess of $500,000 
on a case-by-case basis. 


Subpart 12-1.11—Qualified Products 

§ 12-1 .11 50 General. 

( a> It is sometimes necessary to test 
products in advance of any procurement 
action to determine if a product is avail¬ 
able that will meet specification require¬ 
ments. in such cases, the specification 
may require qualification of the product, 
t Qualification is the entire process by 
which products are obtained from manu¬ 
facturers or distributors, examined and 
I tested for compliance with specification 
requirements, and then identified on a 
ist of qualified products. Qualification 
pnff 0nne( * in advan ce and independ- 
m of any specific procurement action. 

A Qualified Products List (QPL) 
aentifics the specification, manufac- 
or distributor, item by part or 
odei mmilw or trade name, place of 
vnwJf ac i ure? and tlie test report in- 
sun* r Suppliers wllos e products have 
f»^ e X fully passed Qualification and who 
f' idenc e thereof are eligible for 
QPL a though not included on the 

«r!w hap ( er 17 of the Federal Stanri- 
Maivfii° n handb <>ok (Federal Property 
batu ae f ment Re Sulations 101-29) is the 
pr 0 Lr truction concerning qualified 
Co; L LlS <■ Qualifications procedures, 
[chain K f H? 1S handbook may be pur- 
by the public from the Superin¬ 


tendent of Documents. U.S. Government 
Printing Office, Washington, D.C. 20402. 

(d) A specification is the only medium 
for establishing a requirement for qual¬ 
ification. The preparing activity identi¬ 
fied in the specification is responsible for 
qualification. 

§ 12—1.1151 Justification for inclusion 
of qualification requirement*. 

Subject to approval by the office as 
designated in Administration procedures, 
a qualification requirement may be in¬ 
cluded in a specification only when one 
or more of the following conditions exist: 

(a) The time required for testing after 
award would unduly delay delivery of 
the supplies being purchased. 

(b) The cost of repetitive testing would 
be excessive. 

(c) The tests would require expensive 
or complicated testing apparatus not 
commonly available. 

(d) The interest of the Government 
requires assurance, prior to award, that 
the product is satisfactory for its in¬ 
tended use. 

(e) The determination of acceptability 
would require performance data to sup¬ 
plement technical requirements con¬ 
tained in the specification. 

§ 12—1.1152 Prior determinations. 

Prior to inclusion of qualification in 
a specification, the preparing activity 
shall determine that: 

(a) There is no other practicable way 
to obtain evidence of availability of 
products meeting the requirements of 
the specification. 

<b) Sources, sufficient in number to 
provide an adequate base of supply, in¬ 
sofar as practicable, are available and 
willing to submit their products for 
qualification. 

(c) Test facilities and resources are 
available to establish and maintain the 
QPL adequately and without delay. 

§12—1.1153 Availability of list*. 

Qualified Products Lists are intended 
for the use of the Government and its 
contractors, subcontractors, prospective 
bidders, and suppliers. Lists may be ob¬ 
tained by prospective bidders or suppliers 
who require these Lists in fumis v * '*g 
supplies or services to the Government 
or its contractors. Lists are also available 
to the public upon request. When a per¬ 
son is provided with, or given access to. 
a QPL he should be advised as follows: 

(a) The QPL has been prepared for 
use by or for the Government in the pro¬ 
curement of products covered by the 
specification and such listing of a prod¬ 
uct is not intended to and does not con¬ 
note endorsement of the product by the 
Department of Transportation; 

(b) All products listed have been 
qualified under the requirements for the 
product as specified in the latest effective 
issue of the applicable specification; 

(c) The QPL may be revised or 
amended as necessary, and subject to 
change without notice; 

(d) The listing of a product does not 
release the supplier from compliance 
with the specification requirements; and 


(e) Use of the information for ad¬ 
vertising or publicity purposes is per¬ 
mitted, provided that such publicity or 
advertising does not state or imply that 
the product Is the only product of that 
type so qualified or that the Department 
of Transportation in any way recom¬ 
mends or endorses the manufacturer's 
product. 

§12—1.1154 Opportunity for qitalifira- 
lion. 

Upon determination that a product is 
to be covered by a QPL, manufacturers 
shall be urged to submit their products 
for qualification and where possible shall 
be given sufficient time to arrange for 
qualification testing prior to issuance of 
the initial invitation for bids or request 
for proposals for the item as a qualified 
product. Appropriate notice of such de¬ 
termination shall be furnished to the U.S. 
Department of Commerce, Commerce 
Business Daily, Room 1304, 433 West Van 
Buren Street. Chicago, IL 60607, request¬ 
ing publication of five consecutive issues 
of the daily "Synopsis of U.S. Govern¬ 
ment Proposed Procurement, Sales and 
Contract Awards". The publicity given 
to the requirement for qualification test¬ 
ing shall include the following: 

(a) An intention to establish a QPL 
for a product; 

(b) The specification number and 
nomenclature of the product, and the 
name and address of the office to which 
the request for qualification should be 
submitted: and 

(c) Notice that in making future 
awards consideration shall be given only 
to such products as have been accepted 
for inclusion in a QPL. 

Lists shall always be kept open for in¬ 
clusion of products from additional 
suppliers. 

§ 12—1.1155 Clarification of qualifica¬ 
tion requirement*. 

When there is any question concern¬ 
ing qualification requirements in a spec¬ 
ification, the activity that prepared the 
specification will furnish clarification 
when requested by the contracting 
activity. 

§12—1.1156 Procurement of qualified 
products. 

§ 12—1.1156—1 General. 

• a) Whenever qualified products are 
to be procured by the Government as 
end items, only bids or proposals offer¬ 
ing products which are qualified for list¬ 
ing on the applicable QPL at the time 
set for opening of bids or award of 
negotiated contracts shall be considered 
in making awards. 

(b) Whenever a qualified product is to 
be procured by a prime contractor as a 
component of an end item, the prime 
contractor shall be required to furnish 
a component which has been tested and 
qualified for inclusion in the applicable 
QPL by the time of award of the subcon¬ 
tract. Delay resulting from the prime 
contractor's awaiting qualification ap¬ 
proval by the Government of a com¬ 
ponent shall not constitute excusable 
delay when a previously qualified com- 
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ponent could have been procured in time 
to meet the end item delivery schedule. 

(c) Procurements involving qualified 
products shall be governed by subpara¬ 
graphs <1) through (4) of this para¬ 
graph. 

(1) Synopses of proposed procure¬ 
ments shall be published by purchasing 
activities, in accordance with FPR 1- 
1.1003, promptly upon receipt of procure¬ 
ment requests. 

(2) The maximum time consistent 
with delivery requirements shall be al¬ 
lowed between issuance of the solicita¬ 
tion and the opening of bids or the award 
of a negotiated contract. As a minimum, 
however, contracting officers shall allow 
30 calendar days between the dates of is¬ 
suance and opening (award, in the case 
of negotiated contracts): Provided, That 
periods of less than 30 days may be set 
in cases of urgency when the justifica¬ 
tion for a shorter period is set forth in 
writing and made a part of the procure¬ 
ment file. In appropriate cases, advance 
notice of procurement involving qualified 
products may be given suppliers through 
the use of preinvitation notices. Such 
notices shall identify the specification 
requiring qualification. 

(3) In procuring qualified products by 
formal advertising, invitations for bids 
will be distributed to suppliers in the 
same manner as if a qualified product 
were not involved, and will not be 
restricted to suppliers whose products 
have been qualified. 

(4) Contracting officers shall forward 
requests from suppliers concerning 
qualification of products to the specifica¬ 
tion preparing activity. 

§ 12—1.1157 Contract provisions. 

(a) When qualified end products are 
to be procured, the provision in FPR 1- 
1.1101(b) shall be inserted in the 
solicitation, supplemented by the follow¬ 
ing: 

The offeror shall Insert the Item name and 
the test number (If known) of each quali¬ 
fied product in the blank spaces below. 

Item Name---Test No.- 

Any change in location or ownership of the 
plant at which a previously approved prod¬ 
uct is, or was, manufactured requires re- 
evaluation of the qualification. Such re- 
evaluation must be accomplished prior to 
the bid opening date in the case of advertised 
procurements and prior to the date of award 
in the case of negotiated procurements. 
Failure of offerors to arrange for such re- 
evaluation shall preclude consideration of 
their bid. 

If the procurement is formally advertised, 
the following statement shall also be in¬ 
cluded: 

Any bid which docs not identify the quali¬ 
fied product being offered, either above or 
elsewhere in the bid, will be rejected. 

<b) When qualified products are to be 
procured as components of end items, in¬ 
sert the following provision in the 
solicitation: 

Qualified Products—Components 

When any of the end items which are to 
be supplied to the Government by the Con¬ 
tractor will contain one or more components 
which are required by the applicable speci¬ 


fication to be qualified products, such com¬ 
ponents shall have been tested and shall be 
qualified for inclusion in the Qualified Prod¬ 
ucts List (whether or not actually included 
in the List) at the time of award of any sub¬ 
contract by the Contractor, for such compo¬ 
nents, or, in the event the Contractor plans 
to manufacture such components himself, 
shall have been so tested to have so quali¬ 
fied before the Contractor begins to manu¬ 
facture such components for performance of 
this contract (not before manufacture of the 
prototype, preproduction model, or first ar¬ 
ticle, for qualification testing). Unless re¬ 
quired for interchangeability or compati¬ 
bility, the Contractor shall not cite brand 
names from any Qualified Products List in 
any subcontract solicitation, but shall refer 
to the pertinent specification so that 
optimum competition may* be obtained. De¬ 
lay resulting from the Contractor’s awaiting 
qualification approval by the Government 
of a component shall not constitute ex¬ 
cusable delay when a previously qualified 
component could have been procured in time 
to meet the end item delivery schedule. 

Any change in location or ownership of 
the plant at which a previously approved 
product is or was, manufactured requires re- 
evaluation. Such re-evaluation must be ac¬ 
complished prior to the award of any subcon¬ 
tract by the Contractor for such components 
or prior to the beginning of manufacture if 
the Contractor manufactures such compo¬ 
nents himself. 

§12—1.1158 Effect of debarment or 
suspension. 

The inclusion of a product on the 
QPL’s may be denied, and the qualifica¬ 
tion of a listed product may be with¬ 
drawn, by the Administration concerned, 
without notification to the manufacturer, 
if the name of the manufacturer appears 
on the lists of debarred or ineligible bid¬ 
ders which are maintained pursuant to 
FPR Subnart 1-1.6. 

§ 12—1.1159 Waiver of qualification re¬ 
quirement. 

When procuring a product under a 
specification which includes qualification 
requirements either for the end item or 
for components of the end item, such 
qualification requirements can be waived 
only by the activity that prepared the 
specification. In appropriate cases, when 
requested by the contracting officer, the 
preparing activity may waive qualifica¬ 
tion requirements. A notice, issued by the 
preparing activity, directing a waiver of 
the qualification requirement, constitutes 
adequate authorization for waiver of 
product qualification requirements. 
Where waivers have been granted, solic¬ 
itations shall specifically indicate that 
the qualification requirement is inappli¬ 
cable. Such information shall also be in¬ 
cluded in any Synopsis of the 
procurement. 

§ 12—1.1160 Inadequate competition. 

(a) Pre-solicitation. In connection 
with procurement of a qualified product 
as an end item, the contracting officer 
shall review the applicable QPL prior to 
solicitation to ascertain whether the 
number of sources is adequate for compe¬ 
tition. If, in the opinion of the contract¬ 
ing officer, the number of sources is in¬ 
adequate, action shall be taken as pre¬ 
scribed below unless he already lias the 
necessary information. 


(1) The contracting officer shall re¬ 
quest the activity that prepared the 
specification to provide information 
concerning the status of tests on ad¬ 
ditional products, including the antici¬ 
pated dates when such tests will be 
completed so that opening of bids or 
submission of proposals may be so 
scheduled as to allow completion of 
the tests. 

(2) If no tests are being conducted 
or contemplated, the contracting officer 
shall further request the preparing ac¬ 
tivity to advise whether a means of 
quality assurance other than qualifica¬ 
tion approval may be substituted in 
the procurement. 

(b) Post-solicitation. The contracting 
officer shall advise the specification pre¬ 
paring activity of the name and address 
of any concern which requested copies 
of the solicitation but was not included 
on the QPL. The specification preparing 
activity may then attempt to interest 
such concerns in becoming qualified. 

§ 12-1.1161 Reporting nonconformance 
with .specification requirements. 

If a supplier on the QPL repeatedly 
submits products not meeting specifica¬ 
tion requirements for inspection, resub¬ 
mits products previously rejected with¬ 
out correcting the defects, or is other¬ 
wise unsatisfactory in the performance 
of contracts, he shall be reported to the 
activity that prepared the specification 
for a determination as to whether the I 
supplier’s product shall be removed from 
the list. 

§12-1.1162 Misuse of QPL informa¬ 
tion. 

Misuse of QPL information, such as 
for advertising or publicity purposes con¬ 
trary to that permitted in DOTPR 12- 
1.1153(e), shall be reported promptly 
to the preparing activity. 

Subpart 12—1.50—Options 
§ 12—1.5000 Scope of subpart. 

This subpart applies to contracts for 
supplies and services other than for con¬ 
struction and research and development. 

It does not preclude the use of appropn- 
ate option provisions in such construc¬ 
tion and research and development con¬ 
tracts. 

§ 12—1.5001 Definilion. 

As used in this subpart, an option 
clause is a provision in a contract una^ 
which, for a specified time, the G<> ve ™’ 
ment may elect to purchase addition 
quantities of the supplies or serw 
called for by the contract, or may eie 
to extend the period of performance 
the contract. 

§ 12—1.5002 Applicability. 

(a> Option clauses may be in cludc f ^ 
contracts where increased requiremen 
within the period of contract perio 
ance are foreseeable, or where com 
ing performance beyond the origlI ] a // in 
riod of contract performance may oe 
the best interest of the Govemmem. 
Since options require offerors to gua 
tee prices for definite periods oi 
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with no guarantee that orders will be 
placed, their improper use could result 
in prices which are unfair to either the 
Government or the contractor. When 
additional requirements are foreseeable 
and subsequent competition would be 
impracticable because of such factors as 
production lead time and delivery re¬ 
quirements, the use of options may be 
preferable to later negotiating a price 
with the contractor at a time when he 
is the only practical source. An option 
normally should not be used where it 
can reasonably be foreseen that (1) 
minimum economic production quanti¬ 
ties will be procured at some future date, 
and (2) startup costs, production lead 
time, and probable delivery requirements 
would not preclude adequate future com¬ 
petition. 

(b) Option provisions and clauses 
shall not be included in contracts when: 

(1) The supplies or services being pur¬ 
chased are readily available on the open 

market. 

(2) The contractor would be required 
to incur undue risks: e.g., the price or 
availability of necessary materials or 
labor is not reasonably foreseeable. 

(3) An indefinite quantity contract or 
requirements contract is appropriate ex¬ 
cept that options for continuing per¬ 
formance may be used in such contracts. 

(4) Market prices for the supplies or 
services involved are likely to change 
substantially. 

(5) The option quantities represent 
known firm requirements for which pro¬ 
curement funds are available. 

§12-1.5003 Procedures. 


[ (a) When a contract is to contain an 

option quantity, . the solicitation must 
contain an appropriate option provision 
and the contract file shall be documented 
with a justification for the inclusion of 
the option. If the contract is to be nego¬ 
tiated, the determination and findings 
shall set forth the approximate quantity 
to be awarded and the extent of the in¬ 
crease to be permitted by the option. The 
contract shall limit the additional quan¬ 
tities of supplies or services which may be 
. Poured, or the duration of the period 
tor which performance of the contract 
may be extended, under the option and 
™ fix the period within which the op- 
won may be exercised. In fixing the pe- 
uoa within which the option may be 
exercised, consideration shall be given to 
i > necessary lead time in order to assure 
continuous production and (2) the time 
squired for additional funding and other 
approval action. The period 
Reified for exercising the option shall 

ih S? es be kept a minimum. 

, Th e option clause (or the contract 
«neduie » should cover five basic points 
respect to the option arrangement: 
vrv- antity °* a< l<fitional supplies or 
rvices which may be procured: Where 
exercise of the option would result in 
creased quantities of supplies, the op- 
tprm qu , antit y should be expressed in 
of f specified number of additional 
h*™ than as a percentage of the 

firm qua ? tit y. Where exercise of the op- 
would result in an increase in the 


performance of services, the option may 
be similarly expressed in terms of the 
units of work contained in the contract 
(e.g., man hours). Where exercise of the 
option would result in an extension of 
the duration of the contract, the option 
may be expressed in terms of a specific 
date or dates or of an additional time pe¬ 
riod such as days, weeks, or months. Gen¬ 
erally, the quantity subject to the option 
should not exceed the basic quantity by 
more than 25 percent. 

(2) The period within which the op¬ 
tion may be exercised: The contract shall 
fix the period within which the option 
may be exercised. The period specified 
shall in all cases be kept to a minimum 
(generally no longer than 6 months). 

(3) Delivery terms of the option 
quantities. 

(4) Prices for the option quantities: 
The clause shall provide for firm unit 
prices for any additional quantity that 
may be ordered up to the maximum 
quantity of the option, or for any in¬ 
crease in the performance of services or 
extension of the duration of the contract. 

(5) A statement on the evaluation of 
bids or proposals: Solicitations contain¬ 
ing option provisions shall state that 
evaluation will be on the basis of the^firm 
quantity set forth in the schedule and 
the option quantity, if any, exercised at 
time of award. 

The option clause should not contain a 
price control feature on the option quan¬ 
tities, such as a requirement that the op¬ 
tion quantities be offered at prices no 
higher than those of the basic quantity. 
The use of price controls to avoid unrea¬ 
sonable offers on option quantities can 
be disadvantageous to the Government 
because the contractor may spread the 
cost of bona fide risks of option quantities 
to the basic quantity. 

§ 12—1.5004 Exercise of option*. 

(a) The exercise of an option by the 
Government requires the contracting 
officer’s written notification to the con¬ 
tractor within the time period specified 
in the contract. 

(b) Where the contract provides for 
price escalation and the contractor re¬ 
quests revision of price pursuant to such 
provision, or the provision applies only 
to the option quantity, the effect of esca¬ 
lation on prices under the option must be 
ascertained before the option is exercised. 

(c) Options should be exercised only 
if it is determined that: 

(1) Funds are available, 

(2) The requirement covered by the 
option fulfills an existing need of the 
Government, and 

(3) The exercise of the option is most 
advantageous to the Government, price 
and other factors considered. 

(d) Insofar as price is concerned, the 
determination under paragraph (c) (3) 
of this section shall be made on the basis 
of one of the following: 

(1)A new solicitation fails to produce 
a better price than that offered by the 
option. When the contracting officer an¬ 
ticipates that the option price will be the 
best price available, he should not use 
this method of testing the market but 


should use one of the methods in sub- 
paragraphs (2), (3), or (4) of this 
paragraph. 

(2) An informal investigation of 
prices, or other examination of the mar¬ 
ket, indicates clearly that a better price 
than that offered by the option cannot 
be obtained. 

(3) The time between the award of 
the contract containing the option and 
the exercise of the option is so short 
that it indicates the option price Is the 
lowest price obtainable, considering such 
factors as market stability and a com¬ 
parison of the time since award with the 
usual duration of contracts for such sup¬ 
plies and services. 

(4) Established prices are readily as¬ 
certainable and clearly indicate that 
formal advertising or informal solicita¬ 
tion can obviously serve no useful pur¬ 
pose. 

(e) Insofar as the “other factors” men¬ 
tioned in (c)(3) above are concerned, 
the determination should, among other 
things, take into account the Govern¬ 
ment’s need for continuity of operations 
and potential costs to the Government 
of disrupting operations, including the 
cost of relocating necessary Government- 
furnished property (as. for example, in 
certain repair and overhaul contracts for 
aircraft or other complex equipment). 

(f) When it has been determined that 
an option may properly be exercised, 
such determination shall be set forth in 
writing and included in the contract file. 
Written notification to the contractor of 
the exercise of the option and any con¬ 
tract modification resulting therefrom 
shall cite the option clause contained in 
the contract as authority for the pro¬ 
curement of the option quantity, and no 
citation under 41 U.S.C. 252(c) or 10 
U.S.C. 2304(a) is required. 

§ 12—1.5005 Examples of option provi¬ 
sions. 

(a) A clause substantially as follows 
may be used where the contract expresses 
the option quantity as an additional 
quantity of a specific line item. 

Option fob Increased Quantity 

The Government may increase the quan¬ 
tity of supplies called for herein by the 
amount stated in the Schedule and at the 
unit price specified therein. The Contracting 
Officer may exercise this option, at any time 
within the period specified In the Schedule, 
by giving written notice to the Contractor. 
Delivery of the items added by the exercise 
of this option shall continue Immediately 
after, and at the same rate as, delivery of 
like items called for under this contract un¬ 
less the parties otherwise agree. 

(b) A clause substantially as follows 
may be used where it is intended to ex¬ 
tend the services described in the sched¬ 
ule. 

Option to Extend Services 

The Government may require the Con¬ 
tractor to continue to perform any or all 
Items of services under this contract within 
the limits stated in the Schedule. The Con¬ 
tracting Officer may exercise this option, at 
any time within the period specified In the 
Schedule, by giving written notice to the 
Contractor. The rates set forth in the Sched- 
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ule shall apply to any extension made pur¬ 
suant to this option provision. 

(c) A clause substantially as follows 
may be used to provide for continuing 
performance of the contract beyond its 
original term. 

Option to Extend the Term of the 
Contract 

This contract is renewable, at the option 
of the Government, by the Contracting Of¬ 
ficer giving written notice of renewal to the 
Contractor within the period specified in the 
schedule: Provided , that the Contracting 
Officer shall have given preliminary notice 
of the Government’s intention to renew at 
least 60 days before this contract is to expire. 
(Such a preliminary notice will not be 
deemed to commit the Government to re¬ 
newals) . If the Government exercises this op¬ 
tion for renewal, the contract as renewed 
shall be deemed to Include this option pro¬ 
vision. However, the total duration of this 
contract, including the exercise of any op¬ 
tions under this clause, shall not exceed 


Subpart 12-1.51—Novation Agree¬ 
ments and Change of Name Agree¬ 
ments 

§ 12—1.5100 .Scope of subpurl. 

This subpart prescribes the policy and 
procedures for (a) recognition of a suc¬ 
cessor In interest to Government con¬ 
tracts when such interests are acquired 
incidental to a transfer of all the assets 
of a contractor or such part of his assets 
as is involved in the performance of the 
contracts, (b) a change of name of a con¬ 
tractor, and (c) single Administration 
execution of novation agreements and 
change of name agreements affecting 
more than one Administration of the De¬ 
partment of Transportation. (See also 
FPR 1-30.710 on assignment of claims in 
the case of transfer of a business or cor¬ 
porate mergers). 

§ 12—1.5101 Agreement to recognize a 
successor in interest. 

(a) The transfer of a Government 
contract is prohibited by law (41 U.S.C. 
15). However, the Government may rec¬ 
ognize a third party as the successor in 
interest to a Government contract where 
the third party’s interest is incidental to 
the transfer of all the assets of the con¬ 
tractor, or all that part of the contrac¬ 
tor’s assets involved in the performance 
of the contract. Examples include, but 
are not limited to: 

(1) Sale of such assets; 

(2) Transfer of such assets pursuant 
to merger or consolidation of corpora¬ 
tion; and 

(3) Incorporation of a proprietorship 
or partnership. 

(b) When a contractor requests that 
the Government recognize a successor 
in interest the contractor shall be re¬ 
quired to provide the Administration 
concerned, or the Office of the Secretary 
of Transportation <OST>. if appropriate 
(see § 12-1.5103(b)) with one copy of 
each of the following, as applicable: 

(1) A properly authenticated copy of 
the instrument by which the transfer of 
assets was effected, as for example, a 
bill of sale, certificate of merger, inden¬ 
ture of transfer, or decree of court; 


(2) A list of all contracts and pur¬ 
chase orders which have not been finally 
settled between the Department of 
Transportation and the transferor, 
showing the contract number, the name 
and address of the purchasing office in¬ 
volved, the total dollar value of each con¬ 
tract as amended, the type of contract 
involved, and the balance remaining 
unpaid; 

(3) A certified copy of the resolutions 
of the Boards of Directors of the corpo¬ 
rate parties authorizing the transfer of 
assets; 

(4) A certified copy of the minutes of 
any stockholders’ meetings of the cor¬ 
porate parties necessary to approve the 
transfer of assets; 

(5) A properly authenticated copy of 
the certificate and articles of incorpora¬ 
tion of the transferee if such corpora¬ 
tion was formed for the purpose of 
receiving the assets involved in the per¬ 
formance of the Government contracts; 

(6) Opinion of counsel for the trans¬ 
feror and transferee that the transfer 
was properly effected in accordance with 
applicable law and the effective date of 
transfer; 

(7) Evidence of the capability of the 
transferee to perform the contracts; 

(8) Balance sheets of the transferor 
and the transferee as of dates immedi¬ 
ately prior to and after the transfer of 
assets: 

(9) Evidence of security clearance 
requirements; and 

(10) Consent of sureties on all con¬ 
tracts listed under subparagraph (2) 
of this paragraph where bonds are 
required. 

(c) When it is consistent with the 
Government’s interest to recognize a 
successor in interest to a Government 
contract, the Administration concerned, 
or OST, if appropriate, shall execute a 
novation agreement with the transferor 
and the transferee, which shall ordi¬ 
narily provide in part that: 

(1) The transferee assumes all 
the transferor’s obligations under the 
contract; 

(2) The transferor waives all rights 
under the contract as against the 
Government; 

(3) The transferor guarantees per¬ 
formance of the contract by the trans¬ 
feree (a satisfactory performance bond 
may be accepted in Ueu of such guar¬ 
antee) ; and 

(4) Nothing in the agreement shall 
relieve the transferor or the transferee 
from compliance with any Federal law. 

(d) All agreements, prior to execution, 
shall be reviewed by Government counsel 
for legal sufficiency. A format for such 
an agreement for use when the trans¬ 
feror and transferee are corporations, 
and all the assets of the transferor are 
transferred, is set forth herein. This for¬ 
mat may be adapted to fit specific cases 
and may be used as a guide in preparing 
similar agreements for use in other 
situations. 

Novation Agreement 

This Agreement, entered into as of (date 
upon which the transfer of assets became 
effective pursuant to applicable State law) 


19—, by and between the ABC Corp. r cor¬ 
poration duly organized and existing under 

the laws of the State of -with 

its principal office in the city of .. 

(hereinafter referred to as the "Transferor"); 
the XYZ Corp., [add if appropriate] (fori 
merly known as the LMN Corp.), a corpora 
tion duly organized and existing under the 

laws of the' State of -with its 

principal office in the city of .. 

(hereinafter referred to as the ‘Trans¬ 
feree’’); and the United States of America 
(hereinafter referred to as the "Gov¬ 
ernment") . 

WITNESSETH 


1. Whereas, the Government, represented 
by various contracting officers of (insert ap- 
proprlte administrations, and OST if appro¬ 
priate) of the Department of Transportation, 
has entered into certain contracts and pur¬ 
chase orders with the Transferor [namely: 
_1 (or) [as set forth in the at¬ 
tached list marked “Exhibit A" to this 
Agreement and herein incorporated by 
reference!; and the term “the contracts" as 
hereinafter used means the above contracts 
and purchase orders, and all other contract* 
and purchase orders, including modifications 
thereto, heretofore made between the Gov¬ 
ernment, represented by various contracting 
officers within the Department of Transpor¬ 
tation and the Transferor (whether or not 
performance and payment have been com¬ 
pleted and releases executed, if the Govern¬ 
ment or the Transferor has any remaining 
rights, duties or obligations thereunder), and 
including modifications thereto hereafter 
made in accordance with the terms and con¬ 
ditions of such contracts and purchase orders 
between the Government and the Transferee; 

2. Whereas, as of-- 19—, the 

Transferor assigned, conveyed, and trans¬ 
ferred to the Transferee' all the assets of 
the Transferor by virtue of a [term descrip¬ 
tive of the legal transaction Involved] be¬ 
tween the Transferor and the Transferee; 

3. Whereas, the Transferee, by virtue of 
said assignment, conveyance and transfer, 
has acquired all the assets of the Transferor; 

4. Whereas, by virtue of said assignment, 
conveyance and transfer, the Transferee has 
assumed all the duties, obligations and 
liabilities of the Transferor under the 


contracts; 

5. Whereas, the Transferee is in a position 
fully to perform the contracts, and such 
duties and obligations as may exist under 
the contracts; 

6. Whereas, It is consistent with the Gov* 
ernment’s Interest to recognize the Trans¬ 
feree as the successor party to the contracts: 

7. Whereas, there has been filed with the 

Government evidence of said assignment, 
conveyance or transfer; . 

Where a change of name is also involvea* 

such as prior or concurrent change of nam 

of the Transferee, an appropriate reel a 

shall be used; for example: 

8. Whereas, there has been filed with tne 


Government a certificate dated .. 

19_, signed by the Secretary of the 

of the State of ..to the 

that the corporate name of LMN Corp. 
changed to XYZ Corp. on .. 


Now. therefore, in consideration of 
premises, the parties hereto agree as foU0 ,, 

9. The Transferor hereby confirms 
assignment, conveyance and transfer to 
transferee, and does hereby release 
charge the Government from. an< \ ds ‘ 
hereby waive, any and all claims. 

and rights against the Government wn 
now has or may hereafter have in co 
tion with the contracts. _ ce£ 

10. The Transferee hereby assumes, ag - 
to be bound by. and undertakes to P®* 
each and every one of the terms. cove cts 
anc* conditions contained in the con 
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The Transferee further assumes all obliga¬ 
tions and liabilities of. and all claims and 
demands against, the Transferor under the 
contracts, In all respects as if the Transferee 
were the original party to the contracts. 

11 . The Transferee hereby ratifies and con¬ 
firms all actions heretofore taken by the 
Transferor with respect to the contracts with 
the same force and effect as If the action had 
been taken by the Transferee. 

12 The Government hereby recognizes the 
Transferee as the Transferor’s successor in 
Interest In and to the contracts. The Trans¬ 
feree hereby becomes entitled to all right, 
title, and interest of the Transferor in and 
to the contracts in all respects as if the 
Transferee were the original party to the con¬ 
tracts. The term ’’Contractor’* as used in the 
contracts shall be deemed to refer to the 
Transferee rather than to the Transferor. 

13. Except as expressly provided herein, 
nothing In this Agreement shall be construed 
as a waiver of any rights of the Government 
against the Transferor. 

14. Notwithstanding the foregoing provi¬ 
sions, all payments and reimbursements 
heretofore made by the Government to the 
Transferor and all other action heretofore 
taken by the Government, pursuant to Its 
obligations under any of the contracts, shall 
be deemed to have discharged pro tanto the 
Government's obligations under the con¬ 
tracts. All payments and reimbursements 
made by the Government after the date of 
this Agreement in the name of or to the 
Transferor shall have the same force and 
effect as if made to said Transferee and shall 
constitute a complete discharge of the Gov¬ 
ernment’s obligations under the contracts, to 
the extent of the amounts so paid or 
reimbursed. 

15. The Transferor and the Transferee 
hereby agree that the Government shall not 
be obligated to pay or reimburse either of 
them for, or otherwise give effect to, any 
costs, taxes or other expenses, or any in¬ 
creases therein, directly or indirectly arising 
out of or resulting from (1) said assignment, 
conveyance and transfer, or (li) this Agree¬ 
ment, other than those which the Govern¬ 
ment In the absence of said assignment, con¬ 
veyance and transfer, or this Agreement, 
would have been obligated to pay or reim¬ 
burse under the terms of the contracts. 

16. The Transferor hereby guarantees pay¬ 
ment of all liabilities and the performance 
of all obligations which the Transferee (i) 
assumes under this Agreement, or (li) may 
hereafter undertake under the contracts as 
they may hereafter be amended or modified 
m accordance with the terms and conditions 
thereof; and the Transferor hereby waives 
notice of and consents to any such amend¬ 
ment or modification. 

17. Except as herein modified, the con¬ 
tracts shall remain in.full force and effect. 

in witness whereof, each of the parties 
nereto has executed this Agreement as of the 
nay and year first above written. 


[corporate 

SEAL] 


[CORPORATE 

SEAL] 


United States op America 

By --- 

Title.. 


ABC CORP. 

By.. 


Title 

By 


XYZ Corp. 


Title 


I, . 


CERTIFICATE 


- -* certify that I am 

Secretary of ABC Corp., named above; 


that 


I- -* wno signea tms 

then ment 0n t>ehalJ sald corporation, was 

that tKi’V . — °* said corporation; and 

in bohii# ^cement was duly signed for any 
air of said corporation by authority of 


its governing body and is within the scope 
of its corporate powers. 

Witness my hand and seal of said corpo¬ 
ration this_day of__ 19—. 

[CORPORATE 

seal] By _ 

CERTIFICATE 

I,__ certify that I 

am the Secretary of XYZ Corp., named above; 

that ___ who signed 

this Agreement on behalf of said corpora¬ 
tion, was then _of said corpo¬ 

ration; and that this Agreement was duly 
signed for and in behalf of said corporation 
by authority of its governing body and 
within the scope of its corporate powers. 
Witness my hand and seal of said corpo¬ 


ration this-day of-- 19__. 

|CORPORATE 

seal] By_ 


§ 12—1.5102 Agreement to recognize 
change of name of contraetor. 

(a) Where only a change of name is 
involved, so that the rights and obliga¬ 
tions of the parties remain unaffected, 
an agreement between the Administra¬ 
tion concerned, or OST, if appropriate 
(see § 12—1.5103), and the contractor 
shall be executed effecting the amend¬ 
ment of all existing contracts between 
the parties so as to reflect the contrac¬ 
tor’s change of name. Prior to the exe¬ 
cution of such agreement, one copy of 
each of the following shall be deposited 
by the contractor with the Administra¬ 
tion concerned: 

< 1) A copy of the instrument by which 
the change of name was effected, au¬ 
thenticated by a proper official of the 
State having jurisdiction; 

(2) Opinion of counsel for the con¬ 
tractor as to the effective date of the 
change of name and that it was prop¬ 
erly effected in accordance with appli¬ 
cable law; and 

(3) A list of all contracts and purchase 
orders which have not been finally settled 
between the Department of Transpor¬ 
tation and the transferor, showing the 
contract number, the name and address 
of the purchasing office involved, the 
total dollar value Qf each contract as 
amended, and the balance remaining 
unpaid. 

(b> A format for such an agreement 
which shall be adapted for specific cases 
is set forth below. 

CHANGE OF NAME AGREEMENT 

This Agreement, entered into as o i (date 
upon which the change of name became ef¬ 
fective pursuant to applicable State law) 

__ 19__ by and between the ABC 

Corporation (formerly the XYZ Corp., and 
hereinafter sometimes referred to as the 
“contractor”), a corporation duly organized 
and existing under the laws of the State of 
__ and the United States of Amer¬ 
ica. represented by the Department of Trans¬ 
portation (hereinafter referred to as the 
"Government”). 

WITNESSETH I 

1. Whereas, the Government, represented 
by various contracting officers of (insert ap¬ 
propriate administrations, and OST if appro¬ 
priate) of the Department of Transporta¬ 
tion, has entered into certain contracts and 
purchase orders with the XYZ Corp., [name¬ 
ly: _1 (or) [as set forth in the at¬ 

tached list marked “Exhibit A” to this agree¬ 
ment and herein incorporated by reference: 1 


and the term “the contracts” as hereinafter 
used means the above contracts and purchase 
orders, and all other contracts and purchase 
orders, including modifications thereto, en¬ 
tered into between the Government, repre¬ 
sented by various contracting officers within 
the Department of Transportation, and the 
contractor (whether or not performance and 
payment have been completed and releases 
executed, if the Government or the contrac¬ 
tor has any remaining rights, duties, or ob¬ 
ligations thereunder); 

2. Whereas, the XYZ Corp., by an amend¬ 
ment to its certificate of Incorporation, dated 

_ 19 _ _ has changed its corporate 

named to ABC Corp.; 

3. Whereas, a change of corporate name 
only is accomplished by said amendment, 
so that rights and obligations of the Gov¬ 
ernment and of the contractor under the con¬ 
tracts are unaffected by said change; and 

4. Whereas, there has been filed with the 
Government documentary evidence of said 
change in corporate name; 

Now, therefore, in consideration of the 
premises, the parties hereto agree, that the 
contracts covered by this agreement are 
hereby amended by deleting therefrom the 
name "XYZ Corp.” wherever it appears in 
the contracts and substituting therefor the 
name “ABC Corp.’*. 

In witness whereof, each of the parties 
hereto has executed this Agreement as of 
the day and year first above written. 


[CORPORATE 
SEAL] 


United States of America 

By.-. 

Title. 


By 

Title 


ABC Corp. 


CERTIFICATE 

I,_, certify that I am 

the Secretary of ABC Corp., named above; 

that_ who signed this 

Agreement on behalf of said corporation, was 

then_of said corporation: and 

that this Agreement was duly signed for and 
in behalf of said corporation by authority of 
its governing body and is within the scope of 
its corporate powers. 

Witness my hand and seal of said corpora¬ 
tion this_day of__ 19-,. 

|CORPORATE 

SEAL 1 By- 

§ 12—1.5103 Processing novation agree¬ 
ments and change of name agree¬ 
ments. 

(a) When only one Administration or 
the Office of the Secretary of Transpor¬ 
tation has outstanding contracts with 
the contractor or contractors seeking a 
novation or change of name agreement, 
the documents pertaining thereto shall 
be forwarded to the appropriate ad¬ 
dressee in paragraph (b) of this section. 
This addressee may authorize the pro¬ 
curing activity of its Administration (or 
OST) having the largest unsettled (un¬ 
billed plus billed but unpaid) dollar bal¬ 
ance with the contractor or contractors 
to process and execute the agreement. 

(b) When more than one Administra¬ 
tion (including OST) has outstanding 
contracts with the contractor or con¬ 
tractors seeking a novation or change of 
name agreement, a single agreement 
covering all such contracts shall be exe¬ 
cuted by the Administration having the 
largest unsettled (unbilled plus billed 
but unpaid) dollar balance with the con- 
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tractor or contractors. Such agreements 
shall be executed by a duly authorized 
official of the appropriate office listed 
herein. 

Federal Aviation Administration, Director, 
Logistics Service, 800 Independence Ave¬ 
nue SW., Washington. DC 20590. 

Federal Highway Administration, Director, 
Office of Administration, 400 7th Street 
SW., Washington, DC 20591. 

U.S. Coast Guard, Commandant (F). 400 7th 
Street SW., Washington. DC 20591. 

Federal Railroad Administrator, Director. Of¬ 
fice of Administration, 400 7th Street SW., 
Washington, DC 20591. 

St. Lawrence Seaway Development Corpora¬ 
tion. Administrative Services Officer. 800 
Independence Avenue SW., Washington, 
DC 20590. 

Office of the Secretary of Transportation, Di¬ 
rector of Administrative Operations. 400 
7th Street SW., Washington, DC 20591. 
Urban Mass Transportation Administration. 
Director of Administrative Operations. 400 
7th Street SW., Washington, DC 20591. 
National Highway Traffic Safety Administra¬ 
tion. Director of Administration. 400 7th 
Street SW.. Washington. DC 20591. 

(c) The Administration processing a 
proposed novation agreement shall 
promptly provide notice of the proposed 
agreement, including the list of contracts 
as required by § 12-1.5101(b) (2) to the 
other Administrations (and OST, if ap¬ 
plicable) having contracts with the con¬ 
tractor or contractors concerned. Such 
notice shall be transmitted to the ap¬ 
propriate addressee listed in paragraph 
(b) of this section. Within 30 days after 
receipt of such notice, the Administra¬ 
tion (s) may submit comments to the 
processing Administration, which com¬ 
ments shall be considered prior to exe¬ 
cution of the proposed agreement. The 
absence of comment from an Adminis¬ 
tration within 30 days after its receipt 
of notice of a proposed novation agree¬ 
ment shall be construed as approval by 
that Administration. When only a single 
Administration is concerned, the pro¬ 
curing activity processing a proposed no¬ 
vation agreement shall give similar no¬ 
tice of it to all other interested procuring 
activities in that Administration. 

(d) Where substantial alterations or 
additions to the formats set forth in 
§§ 12-1.5101 and 12-1.5102 are consid¬ 
ered appropriate by the Administration 
processing the proposed agreement, that 
Administration shall coordinate the 
agreement with the other Administra¬ 
tions prior to execution. Any objection 
shall be resolved before the agreement is 
executed. 

(e) A signed copy of the executed no¬ 
vation agreement or change of name 
agreement shall be forwarded to the con¬ 
tractor, a signed copy shall be retained 
in the Administration executing the 
agreement, and where more than one 
Administration is involved, two copies of 
the agreement shall be distributed to 
the appropriate addressee listed in 
§ 12-1.5103(b). 

(f) After execution and distribution 
of an agreement, an administrative 
change (Standard Form 30) shall be pre¬ 
pared by the processing activity incor¬ 
porating a summary of the agreement 
and attaching thereto a complete list of 


the contracts affected. For single Admin¬ 
istration agreements, three copies of the 
Standard Form 30 shall be furnished for 
each contract to the procuring activities 
concerned, and for multi-Administration 
agreements, to the appropriate addressee 
listed in § 12-.5103(b). 

Subpart 12-1.52 —Value Engineering 
§ 12-1.3201 Policy. 

(a) Value engineering is concerned 
with the elimination or modification of 
anything that contributes to the cost of 
a contract item or task but is not neces¬ 
sary for needed performance, quality, 
maintainability, reliability, or inter¬ 
changeability. Specifically, value engi¬ 
neering as contemplated by this subpart 
constitutes a systematic and creative ef¬ 
fort, not required by any other provision 
of the contract, directed toward analyz¬ 
ing each contract item or task to ensure 
that its essential function is provided at 
the lowest over-all cost. Over-all cost 
may include, but need not be limited to, 
the costs of acquiring, operating, and 
logistically supporting an item or system. 

(b) In order to realize fully the cost 
reduction potential of value engineering, 
provisions which encourage or require 
value engineering shall be incorporated 
in all contracts, including letter con¬ 
tracts, of sufficient size and duration to 
offer reasonable likelihood for cost re¬ 
duction. All such provisions shall offer 
the contractor a share in cost reductions 
ensuing from change proposals he sub¬ 
mits under such contracts. To realize the 
cost reduction potential of value engi¬ 
neering, it is imperative that value en¬ 
gineering change proposals be processed 
by all parties as expeditiously as possible. 

§ 12-1.5202 Value engineering incen¬ 
tives. 

§ 12-1.5202—1 Description. 

(a) A Value Engineering Incentive 
clause permits the contractor to share 
in cost reductions that ensue from 
change proposals he submits. Many types 
of contracts, when properly used, pro¬ 
vide the contractor with an incentive to 
control and reduce costs while perform¬ 
ing within the specifications and other 
contract requirements. However, the 
practice of reducing the contract price 
(or fee in the case of cost-reimbursement 
type contracts) under the Changes 
clause tends to discourage contractors 
from submitting cost reduction proposals 
requiring a change to the specification 
or other contract requirements even 
though such proposals could be bene¬ 
ficial to the Government. The objective 
of a value‘engineering incentive provi¬ 
sion is to encourage the contractor to 
submit such cost reduction proposals. To 
be acceptable, a value engineering 
change proposal must involve some 
change in the contract specifications, 
purchase description, or statement of 
work; this may include the elimination 
or modification of any requirement 
found to be in excess of actual needs 
in the areas of, for example, design, com¬ 
ponents, materials, material processes, 
tolerances, packaging requirements, 
technical data requirements, or testing 


procedures and requirements, and con¬ 
sequent reduction in the contract cost. 
Furthermore, even when the contract 
cost may be increased, the incentive pro¬ 
visions encourage contractors to submit 
value engineering change proposals that 
are likely to lead to overall savings 
resulting from significant net reductions 
in collateral costs of Government- 
furnished property, operational require¬ 
ments or logistic support requirements. 

(b) Value engineering proposals 
which satisfy the above requirements 
shall not be rejected on the ground that 
they also involve a termination, in whole 
or in part, of contract line items; more¬ 
over, the cost savings resulting from 
such quantitative reductions shall be 
shared with the contractor. On the other 
hand, contractor proposals which con¬ 
cern the quantitative requirements of 
the Government but do not satisfy the 
above criteria are not within the intent 
of the value engineering provisions, and 
the contractor will not share, under the 
Value Engineering Incentive clause, in 
savings resulting solely from such quan¬ 
titative proposals. 

(c) In all cases, the contractor's share 
in overall cost savings resulting from the 
Government’s acceptance of a cost re¬ 
duction proposal shall be determined as 
provided in the Value Engineering 
Incentive clause. 

§ 12-1.5202-2 Use of value engine* r- 
ing incentive clause. 

(a) Except as provided in paragraph 
(b) of this section, a value engineering 
incentive clause as specified in 512- 
1.5207, or a substantially similar clause, 
shall be included in aU advertised and 
negotiated contracts in excess of $ 100,000 
unless it is determined by the contract¬ 
ing officer that the value engineering 
offers no potential for cost reduction, as 
for example, where a particular contract 
or class of contracts is of insufficient dur¬ 
ation to allow value engineering pro¬ 
posals to be processed, or where the item 
or class of items being procured is a 
commercial product whose design arm 
cost are primarily controlled by tne 
commercial market. 

(b) Normally, a value engineering in¬ 
centive clause shall not be included in 
contracts for architect-engineering, re¬ 
search, or exploratory development un¬ 
less the contracting officer affirmative, 
determines that the contract has a clear 
potential for value engineering cost j 
ductions and that a value engineer®* 
incentive clause will provide the effecu 
stimulus to the contractor. In additi 
with the exception of cost-plus-incenu 
fee contracts, value engineering inc 
tive provisions shall not be included 
cost-reimbursement type contracts. 

§ 12-1.5202-3 Types of savings U> ,K ‘ 
shared with the contractor. 

(a) The value engineering lace 0 ** 
provisions discussed in this subpart P 
vide for contractor participation in 
savings realized under the *he 

tract, i.e., the contract under whicn <« 
value engineering change P rop ^ r( « rS f 
submitted, as a result of the contra I 
value engineering change proposa 
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for his participation in ascertainable 
collateral savings. However, the greater 
the financial incentives afforded the 
contractor, the more effective his value 
engineering efforts are likely to be. 
When it is anticipated that additional 
requirements of an item will be procured 
in the future, consideration should be 
given for contractor participation in fu¬ 
ture acquisition savings, as described 
in the Armed Services Procurement 
Regulation 1-17. 

tb> Instant contract savings: 

(1) Every value engineering clause 
shall provide for contractor participa¬ 
tion in cost savings realized under the 
Instant contract as a result of the con¬ 
tractor’s value engineering change pro¬ 
posal. 

(2) For purposes of computing the 
contractor’s share under the instant con¬ 
tract sharing provisions paragraph (d) 
of the basic clause (see § 12-1.5207-2), 
the “instant contract” shall not include 
any supplemental agreements to or 
other modifications of the instant con¬ 
tract, executed subsequent to the ac¬ 
ceptance of the particular value engi¬ 
neering change proposal, by which the 
Government increases the quantity of 
any item or adds any item, nor shall it 
include any extension of the instant con¬ 
tract by exercise of an option subse¬ 
quent to acceptance of the proposal. 

(3* Where the contract involved is an 
estimated requirement or other indefi- 
j nite quantity type contract, the “instant 
j contract’*, for purposes of computing the 
: contractor’s share under the instant con¬ 
tract sharing provisions in paragraph 
Md) of the basic clause shall include only 
those orders actually placed by the Gov¬ 
ernment up to the time the particular 
value engineering change proposal is 
accepted. 

<4) With respect to orders placed by 
the Government pursuant to a basic or¬ 
dering agreement, each order is a sepa¬ 
rate contract. Accordingly, for purposes 
of determining the contractor’s share 
under the instant contract sharing pro¬ 
visions in paragraph <d) of the basic 
clause, the “instant contract” shall be 
the order under which the particular 
value engineering change proposal is 
I submitted. 

I f 5) Where the contract involved is a 
I multi-year contract, the Government is 
contractually bound for the total multi- 
[ year quantity (subject to cancellation). 
I Accordingly, for purposes of determin¬ 
ing the contractor’s share under the in- 
I slant contract sharing provisions in 
[Paragraph <d> of the basic clause, the 
instant contract” shall be the entire 
I c u ° t ^ tract * or the total multi-year quan- 

I ! 6) T he value engineering clauses pro- 
| pde that the contractor and the Gov- 
I ernment will share in the cost savings 
I r! a i on tbe “instant contract” as a 
I the contractor’s value engineer- 

I lo ange proposal. In general, the cost 
I S, be shared will be determined 
| J subtracting from the total decrease 
, contrac t price (or target cost) the 

3 °* (i) * 3 the contractor’s costs of de- 
i0 Pmg the value engineering proposal. 
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insofar as such are properly direct 
charges under the contract involved and 
(ii) the contractor’s cost of implement¬ 
ing the change. For purposes of the above 
determination, deductible development 
costs will normally include those incurred 
after the contractor has identified a spe¬ 
cific value engineering project. Devel¬ 
opmental costs shall not be deductible 
where they are otherwise reimbursable 
under the contract (i.e., directly pursu¬ 
ant to a Program Requirement clause or 
indirectly through overhead accounts). 
Implementation costs are considered to 
be those costs of incorporating a change 
which are incurred after the value engi¬ 
neering proposal has been accepted by 
the Government. 

(7) Where the contract involved is a 
service contract, contractor proposals 
which eliminate, modify, or substitute 
new procedures for contractually re¬ 
quired work procedures shall qualify for 
instant contract savings sharing. Where 
the service contract is a time and ma¬ 
terial or labor-hour contract, the “effect 
of the proposal on the contractor’s cost 
of performance”, for purposes of the in¬ 
stant contract sharing paragraph (d) of 
the basic clause, shall be determined by 

(i) multiplying the time per item saved 
by the elimination, modification, or sub¬ 
stitution by the labor hour rate agreed 
upon for the workers involved, and then 

(ii) multiplying the result by the num¬ 
ber of items over w'hich the task has been 
deleted, and (ill) taking into account in 
the usual manner the contractor’s cost 
of developing the proposal and of im¬ 
plementing the change. 

(c) Collateral savings: In addition to 
contractor sharing in instant contract 
savings, the value engineering clause 
normally shall provide for contractor 
participation in any ascertainable net 
reduction in the Government’s overall 
projected costs including but not limited 
to cost of operation, maintenance, logis¬ 
tic support, and Government-furnished 
property, wiiere such collateral savings 
result from the change proposal submit¬ 
ted by the contractor. This additional 
incentive enables the contractor to share 
in collateral savings (less any increase 
in acquisition costs) whether or not there 
is any change in the acquisition cost of 
the item. However, when the contracting 
officer determines that the item or class 
of items being procured offers no reason¬ 
able potential for significant collateral 
savings, the collateral savings provision 
may be omitted from a contract or class 
of contracts. 

§ 12-1.5203 Percentage of contractor 
sharing. 

(a) The precise extent to which the 
contractor should share savings resulting 
from decreases in his cost of perform¬ 
ance and in future acquisition costs must 
be tailored to the particular procure¬ 
ment. For advertised contracts, the per¬ 
centages of contractor sharing shall be 
stated in the Value Engineering Incen¬ 
tive clause in the invitation for bids. For 
negotiated contracts, the percentage of 
contractor sharing shall be stated in the 
Value Engineering clause in the request 
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for proposals, although the percentage 
may be a subject of negotiation prior to 
award. In two-step formal advertising, 
although discussion of the appropriate 
percentages of contractor sharing is per¬ 
missible in connection with step one, the 
percentages shall be specified in the 
Value Engineering Incentive clause in 
the invitation for bids that is issued at 
the beginning of step two. 

ib) In firm fixed-price contracts, fixed 
price contracts providing for escalation, 
and fixed-price contracts providing for 
prospective redetermination, the con¬ 
tractor’s share in the cost reduction on 
the instant contract normally should be 
50 percent and in no event shall be 
greater than 75 percent; however, if such 
contracts are not awarded on the basis 
of adequate price competition, a con¬ 
tractor’s share of less than 50 percent 
may be appropriate. In an incentive-type 
contract, if it is determined that costs 
and savings can be estimated with rea¬ 
sonable accuracy, the contractor’s share 
may be as much as 50 percent: if costs 
and savings cannot be estimated with 
reasonable accuracy, his share should be 
in accordance with the maximum overall 
cost incentive sharing rate of the 
contract. 

(c) When a collateral savings provi¬ 
sion is included in any contract, the 
contractor’s percentage share of collat¬ 
eral savings in such areas as Govern¬ 
ment-furnished property (other than 
Government-furnished material under 
the instant contract), operations, and 
logistics support shall be 10 percent of 
projected savings which it is estimated 
will accrue to the Government during an 
average or typical year’s use of the item 
incorporating the change. The contract¬ 
ing officer’s determination of the amount 
of projected collateral savings shall be 
final and shall not be subject to the 
Disputes clause. With respect to savings 
due to a reduction in the amount of 
Government-furnished material under 
the instant contract, the contractor’s 
share shall be the same as his share in 
instant contract savings. 

§ 12—1.5201 Other considerations. 

§ 12—1.5204—1 Submission of identirul 
value engineering change proposals 
under more than one contract. 

Contractors should be encouraged to 
submit cost reduction proposals under 
any of their contracts w'here the likeli¬ 
hood of savings is present even though 
an identical proposal may have been 
accepted under another contract with 
the contractor or another contractor. 
When identical value engineering change 
proposals are submitted under more than 
one contract for substantially the same 
items, either with the same contractor 
or with different contractors, and both 
are accepted, the value engineering 
clauses provide that (a) instant contract 
savings shall be paid under each con¬ 
tract and (b) collateral savings will be 
paid only to the extent provided for by 
the contract under w T hich the proposal 
is first received by the contracting of¬ 
ficer and not pursuant to the other 
contract. 
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§ 12—1.3204—2 Revision of performance 
inccnlive provisions. 

When a value engineering clause is 
to be included in a contract that will also 
include performance incentives, the con¬ 
tract shall include an appropriate pro¬ 
vision to permit equitable revisions to 
the performance incentive provisions in 
the event that a cost reduction proposal 
is accepted and utilized which substan¬ 
tially affects the basis for computing the 
performance incentive. 

§ 12—1.3204—3 Cosl allowability. 

(a) General. Since the Value Engi¬ 
neering Incentive clause does not re¬ 
quire the contractor to perform value 
engineering, the inclusion of such a 
clause should not in itself increase costs 
to the Government. 

(b) Cost-type contracts. In accord¬ 
ance with paragraph (a) of this section, 
value engineering shall not be allowed 
as a direct charge against cost-type con¬ 
tracts containing the Incentive clause. 
The cost of value engineering is an al¬ 
lowable indirect charge to the extent 
that, under FPR Part 1-15, it is reason¬ 
able in the conduct of the contractor’s 
business as a whole and allocable to the 
particular contract. 

(c) Negotiated fixed-price type con¬ 
tract. With respect to negotiated fixed- 
price type contracts, the normal price 
negotiation policies and techniques in 
FPR Subpart 1-3.8 shall be followed in 
determining whether and to what ex¬ 
tent the cost of value engineering may 
be included in the contract price. 

(d) Developmental costs. Notwith¬ 
standing the provisions of paragraphs 
<b) and (c) of this section, develop¬ 
mental costs of successful value engi¬ 
neering proposals shall be deductible 
from overall cost savings in accordance 
with § 12-1.5202-3(b) (6), and the provi¬ 
sions of the applicable instant contract 
sharing provision in § 12-1.5207-2. 

§ 12—1.3201 —t F.fTcct of value engineer¬ 
ing payments. 

The sharing of cost savings with a 
contractor under a value engineering in¬ 
centive constitutes payment for services 
rendered and does not constitute profit 
or fee for purposes of the statutory lim¬ 
itations imposed by 10 U.S.C. 2306(d) or 
41 U.S.C. 254(b). 

§ 12—1.3205 Evaluation and acceptance. 

(a) The expeditions processing of. 
evaluation of, and determination as to 
the acceptability of any value engineer¬ 
ing change proposal under a contract 
shall be the responsibility of the con¬ 
tracting officer, whose decision shall be 
final and shall not be subject to the Dis¬ 
putes clause of the contract. 

(b) When it is determined that ac¬ 
ceptance of a value engineering change 
proposal will result in overall cost reduc¬ 
tion to the Government, the contracting 
officer shall accept the proposal by giving 
the contractor written notice thereof re¬ 
citing acceptance pursuant to the value 
engineering clause. Where performance 
under the contract has not yet been com¬ 
pleted and application of the proposed 
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changes to the remaining performance is 
advisable and appropriate, the written 
notice of acceptance may be given by is¬ 
suance of a change order. 

(c) Before accepting a cost reduction 
proposal under a value engineering 
clause providing for contractor sharing 
in collateral savings, the contracting of¬ 
ficer must make sure that sufficient funds 
are available for expenditure under the 
instant contract to cover any increase in 
the contract price which will result from 
such acceptance. When necessary, the 
contract under which the proposal was 
accepted shall be modified to provide 
funds sufficient to cover the savings shar¬ 
ing payments to the contractor. 

§ 12—1.5206 Value engineering program 
requirement. 

In selected instances, a Value Engi¬ 
neering Program Requirement clause 
may be considered more appropriate 
than a Value Engineering Incentive 
clause. A Value Engineering Program Re¬ 
quirement clause obligates the contractor 
to engage in value engineering of the 
scope and at the level of effort required 
by the Government as an item of work 
in the contract schedule. The principal 
reason for requiring a value engineering 
program is to get early results (i.e., in the 
initial stages of design, development, or 
production), so that specifications, draw¬ 
ings, and production methods will reflect 
the full benefit of value engineering. The 
value engineering program requirement 
is set forth in the contract schedule as 
a separately priced line item. Since under 
the value engineering program require¬ 
ment, as contrasted to the value engi¬ 
neering incentive clause, the Government 
is obligated to pay for value engineering 
effort whether or not acceptable value 
engineering proposals result, this method 
should be used with discretion. Detailed 
procedures and an appropriate clause 
may be found in Armed Services Pro¬ 
curement Regulation 1-17. 

§ 12—1.5207 Value engineering incen¬ 
tive clauses. 

The appropriate form of the basic 
clause in § 12-1.5207-1 below or a sub¬ 
stantially similar clause shall be used, 
with the appropriate instant contract 
sharing provision from § 12-1.5207-2. 

§ 12—1.5207—1 The basic clause. 

Value Engineering Incentive 

(a) (1) Tills clause applies to those cost 
reduction proposals initiated and developed 
by the Contractor for changing the drawings, 
designs, specifications, or other requirements 
of this contract. This clause does not, how¬ 
ever, apply to any such proposal unless it is 
identified by the Contractor, at the time of 
its submission to the Contracting Officer, as 
a proposal submitted pursuant to this clause. 

(2) The cost reduction proposals contem¬ 
plated are those that: 

(1) Would require, in order to be applied 
to this contract, a change to this contract; 
and 

(U) Would result in savings to the 
Government by providing: 

(A) A decrease in the cost of performance 
of this contract, without impairing any of 
the items' essential functions and charac¬ 
teristics such as service of life, reliability, 
economy of operation, ease of maintenance, 
and necessary standardized features, or 


(B) Items, regardless of the acquisition 
cost, producing a net reduction in the cost 
of Government-furnished property, opera¬ 
tions, maintenance, or other areas which ex¬ 
ceeds any increased acquisition cost, without 
impairing any of the items’ essential func¬ 
tions and characteristics. 

(b) As a minimum, the following infor¬ 
mation shall be submitted by the Contractor 
with each proposal: 

(1) A description of the difference between 
the existing contract requirement and the 
proposed change, and the comparative ad¬ 
vantages and disadvantages of each; 

(li) An itemization of the requirements of 
the contract which must be changed if the 
proposal is adopted, and a recommendation 
as to how to make each such change (e g., a 
suggested revision) ; 

(Hi) An estimate of the reduction In per¬ 
formance costs, If any, that will result from 
adoption of the proposal, taking into ac¬ 
count the costs of development and imple¬ 
mentation by the Contractor (Including any 
amount attributable to subcontracts in ac¬ 
cordance with paragraph (e) below) and the 
basis for the estimate; 

(iv) A prediction of any effects the pro¬ 
posed change would have on collateral costs 
to the Government such as Government- 
furnished property costs, costs of related 
items, and costs of maintenance and 
operation; 

(v) A statement of the time by which a 
change order adopting the proposal must be 
issued so as to obtain the maximum cost 
reduction during the remainder of this con¬ 
tract. noting any effect on the contract com¬ 
petition time or delivery schedule: and 

(vl) The dates of any previous submissions 
of the proposal, the numbers of the Govern¬ 
ment contracts under which submitted, and 
the previous actions by the Government, If 
known. 

(c) (1) Cost reduction proposals shall be 
submitted to the Contracting Officer. Cost 
reduction proposals shall be processed expe¬ 
ditiously; however, the Government shall not 
be liable for any delay in acting upon any 
proposal submitted pursuant to this clause. 
The Contractor does have the right to with¬ 
draw. in whole or In part, any value engi¬ 
neering change proposal not accepted by the 
Government within the period specified in 
the proposal. The decision of the Contract¬ 
ing Officer as to the acceptance of any such 
proposal under this contract shall be fins} 
and shall not be subject to the "Disputes’ 
clause of this contract. 

(2) The Contracting Officer may accept, in 
whole or in part, before performance has 
been completed under this contract, any co6t 
reduction proposal submitted pursuant to 
this clause by giving the Contractor written 
notice thereof reciting acceptance under this 
clause. This written notice may be given by 
issuance of a change order to this contract. 
Unless and until a change order or other 
contract modification applies a value engi¬ 
neering change proposal to this contract, the 
Contractor shall remain obligated to perform 
in accordance with the terms of the existing 
contract. 

(3) If a cost reduction proposal submitted 
pursuant to tiffs clause Is accepted by the 
Government, the Contractor is entitled to 
share in instant contract savings and col¬ 
lateral savings, not as alternatives, but 

to the full extent provided for in this clause. 

(4) Contract modifications made as R re¬ 
sult of this clause will state that they 
made pursuant to It. 

(d) (Insert the appropriate instant^con¬ 
tract sharing provisions from § 12-1.5207--1 

(e) The Contractor will use Ills best efforts 
to Include appropriate value engineering R ' 
rangements in any subcontract which, 
the judgment of the Contractor, is of s«cq 
a size and nature as to offer reasonable a 
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Uhood of value engineering cost reductions. 
For the purpose of computing any equitable 
adjustment in the contract price under par¬ 
aph (cl) above, the Contractor’s cost of 
development and Implementation of a cost 
reduction proposal which is accepted under 
this contract shall be deemed to include any 
development and implementation costs of a 
subcontractor and any value engineering in¬ 
centive payments to a subcontractor, or cost 
reduction share accruing to a subcontractor, 
which clearly pertain to such proposal and 
which are incurred, paid, or accrued In the 
performance of a subcontract under this 
Contract. 

If) (l) In the event that an accepted cost 
ductlon proposal results in a projected net 
duction in ascertainable costs in such 
areas as Government-furnished property 
(other than Government-furnished material 
under this contract), operations, or logistic 
support which exceeds any increase in ac- 
ilsitlon cost, the contract price or fee, as 
ipllcable, shall be increased by ten percent 
(10^) of the projected net reduction in as¬ 
certainable collateral costs, l.e., collateral 
savings, estimated to accrue to the Govern¬ 
ment during an average or typical year of 
use of the item In which the change is in- 
|orated. The determination of the 
amount of collateral savings, if any, will be 
made solely by the Government and shall 
not be subject to the "Disputes” clause of 
| this contract. 

(2) In the event that an accepted cost re- 
i duction proposal results in a net reduction 
in the amount of Government-furnished 
laterial under this contract, involving sav¬ 
ings to the Government in excess of any in¬ 
crease in cost of performance of this con¬ 
tract, then In addition to any adjustment 
made pursuant to the "Changes” clause by 
[reason of such increase, the contract price 
or fee, as applicable, shall be increased by 
-percent (-%) * of the net sav¬ 
ings estimated to accrue to the Government 
in the acquisition of the Items under this 
contract. If the proposal results In a decrease 
in the cost of performance as well as a net 
reduction in the amount of Government- 
furnished material under this contract, an 
appropriate adjustment in the contract price 
shall be made pursuant to paragraph (d) In 
addition to the adjustment provided for by 
this paragraph (f). 

(?) (1) A cost reduction proposal identi¬ 
cal to one submitted under any other con¬ 
tract with the Contractor or another con¬ 
tractor may also be submitted under this 

contract. 

(2) If the Contractor submits under this 
clause a proposal which is identical to one 
previously received by the Contracting Offi¬ 
cer under a different contract with the Con- 
Jj^tor or another contractor for substan¬ 
tially the same items and both proposals are 
accepted by the Government, the Contrac- 
i°L Sba11 siiare instant contract savings real- 
«ed under this contract, pursuant to para- 
&raph (d) of this clause. 

(h) The Contractor may restrict the Gov¬ 
ernment's right to use any sheet of a value 
pneering proposal or of the supporting 
submitted pursuant to this clause, in 
accordance with the terms of the following 
if it is marked on such sheet: 

This data furnished pursuant to the Value 

peering clause of contract . 

n0t be dlscl osed outside the Govern- 
whoi ° r dup1 * icatcd > used, or disclosed, in 
L * e or tn P^t. for any purpose other than 
mirtlrt a value engineering proposal sub- 
dt*- ! lncler s»M clause. This restriction 
u * not limit the Government’s right to 
- ^formation contained in this data if it 

the appropriate percentage, l.e., 
I slant ntractor ’® share, as determined for In- 
contract sharing under paragraph (d). 


is or has been obtained, or is otherwise avail¬ 
able, from the Contractor or another source, 
without limitations. If such a proposal is ac¬ 
cepted by the Government under said con¬ 
tract after the use of this data in such an 
evaluation, the Government shall have the 
right to duplicate, use, and disclose any data 
reasonably necessary to the full utilization 
of such proposal as accepted, in any manner 
and for any purpose whatsoever, and have 
others so do. 

In the event of acceptance of a value 
engineering proposal, the Contractor hereby 
grants to the Government all rights to use, 
duplicate or disclose, in whole or in part, in 
any manner and for any purpose whatsoever, 
and to have or permit others to do so. any 
data reasonably necessary to fully utilize 
such proposal. 

(1) (1) For purpose of sharing under para¬ 
graph (d) above, the term “instant contract” 
shall not include any supplemental agree¬ 
ments to or other modifications of the in¬ 
stant contract, executed subsequent to ac¬ 
ceptance of the particular value engineer¬ 
ing change proposal, by which the Govern¬ 
ment increases the quantity of any item or 
adds any item, nor shall it include any ex¬ 
tension of the Instant contract through ex¬ 
ercise of an option (If any) provided under 
this contract after acceptance of the pro¬ 
posal. 

(2) If this contract is an estimated re¬ 
quirements or other indefinite quantity type 
contract, the term "instant contract” for 
purposes of sharing under paragraph (d) 
above shall include only those orders actu¬ 
ally placed by the Government up to the 
time the particular value engineering change 
proposal is accepted. 

(3) If this clause is included in a basic 
.ordering agreement, the "instant contract” 

for purposes of sharing under paragraph (d) 
above shall be the order under which the 
particular value engineering change proposal 
is submitted. 

(4) If this contract is a multi-year con¬ 
tract, the "instant contract” shall be the en¬ 
tire contract for the total multi-year quan¬ 
tity. 

§ 12—1.5207—2 Instant contract sharing 
provisions (clause paragraph (cl)). 

The appropriate one of the Instant 
contract sharing provisions in para¬ 
graphs (a) through (d) of this section 
shall be inserted as paragraph <d) of 
the Value Engineering Incentive clause. 

(a) Firm fixed-price contracts and 
fixed-price contracts providing for es¬ 
calation . Insert the following as para¬ 
graph (d) of the Value Engineering In¬ 
centive clause in § 12-1.5207-1. 

(d) IX a cost reduction proposal submitted 
pursuant to this clause Is accepted and ap¬ 
plied to this contract, on equitable adjust¬ 
ment in the contract price and in any other 
affected provisions of this contract shall be 
made In accordance with this clause and the 
•‘Termination for Convenience.” "Changes.” 
or other applicable clause of this contract. 
The equitable adjustment shall be estab¬ 
lished by determining the effect of the pro¬ 
posal on the Contractor’s cost of perform¬ 
ance. taking into account the Contractor's 
cost of developing the proposal, insofar as 
such is properly a direct charge not other¬ 
wise reimbursed under this contract, and 
the Contractor’s cost of implementing the 
change (including any amount attributable 
to subcontracts in accordance with para¬ 
graph (e) below). When the cost of perform¬ 
ance of this contract is decreased as a re¬ 
sult of the change, the contract price shall 
be reduced by the following amount: The 
total estimated decrease in the Contractor's 
cost of performance less _ percent 


( — <;;,) 1 * 3 of the difference between the 
amount of such total estimated decrease 
and any net increase in ascertainable col¬ 
lateral costs to the Government which must 
reasonably be incurred as a result of ap¬ 
plication of the cost reduction proposal to 
this contract. When the cost of performance 
of this contract is Increased as a result of 
the change, the equitable adjustment in¬ 
creasing the contract price shall be in ac¬ 
cordance with the "Changes” clause rather 
than under this clause, but the resulting 
contract modification shall state that It is 
made pursuant to this clause. 

<b) Fixed-price contracts providing 
for prospective price redetermination. 
Insert the following as paragraph (d) of 
the Value Engineering Incentive clause 
in § 12-1.5207-1. 

(d) If a cost reduction proposal submitted 
pursuant to_this clause is accepted and ap¬ 
plied to this contract, an equitable adjust¬ 
ment in the contract price and in any other 
affected provisions of this contract shall be 
made in accordance with this clause and the 
"Termination for Convenience.” "Changes”, 
or other applicable clause of this contract. 
The equitable adjustment shall be estab¬ 
lished by determining the effect of the pro¬ 
posal on the Contractor’s cost of perform¬ 
ance, taking into account the Contractor’s 
cost of developing the proposal, insofar as 
such is properly a direct charge not other¬ 
wise reimbursed under this contract and the 
Contractor’s cost of implementing the 
change (Including any amount attributable 
to subcontracts in accordance with para¬ 
graph (e) below). When the cost of perform¬ 
ance of this contract is decreased as a result 
of the change, the contract price shall be 
reduced by the following amount: the total 
estimated decrease in the Contractor’s cost 
of performance attributable to the period for 
which the price has been established, less 
_percent (_%)* of the difference be¬ 
tween the amount of such total estimated 
decrease and any net increase In ascertain¬ 
able collateral costs to the Government 
which must reasonably be incurred as a re¬ 
sult of application of the cost reduction pro¬ 
posal to this contract: then in any redeter¬ 
mination of price, under the "Price Redeter¬ 
mination” clause of this contract, having an 
effective date subsequent to the effective 
date of any change order or notice of partial 
termination issued pursuant to this clause, 
the redetermination price shall not be re¬ 
duced as a consequence of such change order 
or notice of partial termination by more than 
_percent (--%)* of the estimated de¬ 
crease in that part of the Contractor’s cost 
of performance which is attributable to the 
pertinent price redetermination period. 
When the cost of performance of this con¬ 
tract Is increased as a result of the change, 
the equitable adjustment increasing the con¬ 
tract price shall be in accordance with the 
"Changes” clause rather than under this 
clause, but the resulting contract modifica¬ 
tion shall state that it is made pursuant to 
this clause. 

(c ) Fixed-price incentive <firm tar¬ 
get) contracts. Insert the following as 
paragraph <d) of the Value Engineering 
Incentive clause in § 12-1.5207-1. 

(d) If a cost reduction proposal submitted 
pursuant to this clause and affecting any of 
the items described in paragraph (a) of the 
"Incentive Price Revision (Firm Target)” 
clause of this contract is accepted and ap¬ 
plied to this contract, an equitable adjust- 


1 Insert the appropriate percentage, l.e.. the 

contractor’s share (see § 12-1.5203). 

3 Insert the appropriate percentage, l.e., the 
Government’s share (see § 12-1.5203). 


No. 52—Pt. i- 


FEDERAL REGISTER, VOL. 36, NO.'52—WEDNESDAY, MARCH 17, 1971 











5070 


PROPOSED RULE MAKING 


ment in the total target price of such Items 
and in any other affected provisions of this 
contract shall be made in accordance with 
this clause and the “Termination for Con¬ 
venience,” “Changes” or other applicable 
clause of this contract. The equitable adjust¬ 
ment in such total target price shall be es¬ 
tablished by determining the effect of the 
proposal on the Contractor’s cost of perform¬ 
ance taking into account the Contractor’s 
cost of developing the proposal, insofar as 
such is properly a direct charge not other¬ 
wise reimbursed under this contract, and the 
Contractor’s cost of implementing the 
change (Including any amount attributable 
to subcontracts in accordance with para¬ 
graph (e) below). When the cost of perform¬ 
ance of this contract is decreased as a result 
of the change, (i) the total target cost of 
the affected items shall be reduced by the 
full amount of the total estimated decrease 
in the Contractor's cost of performance, (ii) 
the total target profit relating to such items 

shall be increased by-percent (—%)‘ 

of the difference between the total estimated 
decrease and any net increase in ascertain¬ 
able collateral costs to the Government 
which must reasonably be incurred as a re¬ 
sult of application of the cost reduction pro¬ 
posal to this contract, and (ill) the maxi¬ 
mum dollar limit on the total final price of 
such items shall be decreased by-per¬ 

cent (__%) 3 of the total estimated decrease. 
When the cost of performance of this con¬ 
tract is increased as a result of the change, 
the equitable adjustment Increasing the con¬ 
tract price shall be in accordance with the 
“Changes” clause rather than under this 
clause, but the resulting contract modifica¬ 
tion will state that It is made pursuant to 
this clause. 

<d) Cost-plus-incentive-fee contracts . 
Insert the following as paragraph (d) of 
the Value Engineering Incentive clause 
in § 12-1.5207-1. 

(d) If a cost reduction proposal submitted 
pursuant to this clause is accepted and ap¬ 
plied to this contract, an equitable adjust¬ 
ment in target cost and fee and in Any other 
affected provisions of this contract shall be 
made in accordance with this clause and the 
“Termination," “Changes ” or other appli¬ 
cable clause of this contract. The equitable 
adjustment shall be established by deter¬ 
mining the effect of the proposal on the 
Contractor’s cost of performance, taking into 
account the Contractor's cost of developing 
the proposal, insofar as such is properly a 
direct charge not otherwise reimbursed un¬ 
der this contract, and the Contractor’s cost of 
Implementing the change (Including any 
amount attributable to subcontracts in ac¬ 
cordance with paragraph (e) below). When 
the cost of performance of this contract is 
decreased as a result of the change, the tar¬ 
get cost shall be reduced by the full amount 
of the total estimated decrease in the Con¬ 
tractor’s cost of performance, and the mini¬ 
mum target, maximum fees shall be increased 

by_percent (- %) 1 of the 

difference between the total estimated de¬ 
crease in the Contractor’s cost of performance 
and any net increase in ascertainable col¬ 
lateral costs to the Government which must 
reasonably be incurred as a result of ap¬ 
plication of the cost reduction proposal to 
this contract. When the cost of performance 
of the contract is increased as a result of 
the change, the equitable adjustment shall 
be in accordance with the “Changes” clause 


i Insert the appropriate percentage, i.e., the 
Contractor’s share (see $ 12-1.5203). 

9 Insert the appropriate percentage, i.e., the 
Government's share (see § 12-1.5203). 


rather than under this clause, but the re¬ 
sulting contract modification shall state that 
it is made pursuant to this clause. 

§ 12—1.5207—3 Exclusion of collateral 
savings provisions. 

Where the contracting officer has de¬ 
termined that the item or class of items 
being procured offers no reasonable po¬ 
tential for significant collateral savings, 
the Value Engineering Incentive clause 
in § 12-1.5207-1 shall be modified by 
deleting subparagraph (a)(2)(ii)(B), 
(c)(3), and paragraph (f) thereof and 
the appropriate paragraph (d) thereof 
shall be modified by deleting the last 
sentence. 

Subpart 12-1.53—Voluntary Refunds 
§ 12-1.5301 General. 

A voluntary refund is a payment or 
credit, not required by any contractual or 
other legal obligation, made to the Gov¬ 
ernment by a contractor or subcontractor 
either as a payment or as an adjustment 
under one or more contracts or subcon¬ 
tracts. It may be unsolicited or it may be 
made in response to a request by the 
Government. Where it is desired to solicit 
a voluntary refund from a subcontractor, 
the prime contractor should be encour¬ 
aged to facilitate the making of such re¬ 
fund. In deciding whether to solicit a vol¬ 
untary refund or to accept an unsolicited 
refund, the contracting officer shall ask 
legal counsel to review the contract or 
contracts and all data relevant thereto 
to determine whether the Government 
rights would be jeopardized or impaired 
by the contracting officer’s proposed 
action. 

§ 12-1.5302 Solicited refunds. 

Voluntary refunds may be requested 
during or after contract performance. 
They shall be requested only when it is 
considered that the Government was 
overcharged under a contract or was 
inadequately compensated for the use of 
Government-owned property, or in the 
disposition of contractor inventory, and 
retention by the contractor or subcon¬ 
tractor inventory, and retention by the 
contractor or subcontractor of the 
amount in question would be contrary to 
good conscience and equity. Generally, 
retention by the contractor or subcon¬ 
tractor shall not be considered contrary 
to good conscience and equity, and thus 
a voluntary refund shall not be requested 
unless the overcharged or inadequate 
compensation was due, at least in part, 
to the fault of the contractor or subcon¬ 
tractor. The decision to solicit a volun¬ 
tary refund shall be made by the head 
of the procuring activity. 

§ 12—1.5303 Disposition of voluntary 
refund*. 

(a) If a refund is offered prior to final 
payment, it is preferable that the con¬ 
tract price be appropriately modified to 
reflect the refund. In such a case, the 
amount of the refund shall be credited to 
the applicable appropriation cited in the 
contract. 

(b) In cases where the refund is to be 
made by check rather than by an adjust¬ 
ment in the contract price, the check 


shall made payable to the Treasurer of 
the United States, and shall be forwarded 
in accordance with the procedures of 
each Administration. 

Sub part 12-1.54—Acquisition of 

Equipment by Lease, Purchase or 

Lease With Option To Purchase 

§ 12—1.5401 General. 

This subpart prescribes DOT policy 
and procedures with respect to determi¬ 
nation of whether to lease, purchase, or 
lease with option to purchase, when ac¬ 
quiring equipment for Department use, 
where these options are available. 

§ 12—1.5402 Telewriting equipment and 
office copying machine*. 

Guidelines for making lease/purchase 
determinations in the acquisition of tele- 
writing equipment and office copying ma¬ 
chines are specified in the Federal Prop¬ 
erty Management Regulations (FPMR), 
Subpart 101-25.5. 

§ 12—1.5403 Automatic data processing 
equipment. 

Policies on the selection and acquisi¬ 
tion (including lease/purchase determi¬ 
nations) of automatic data processing 
equipment are prescribed in Bureau of 
the Budget Circular No. A-54. 

§ 12—1.5404 Lease/purchase determina¬ 
tions. 

(a) Whenever procurement is to be 
made of items of equipment normally 
available for both lease and purchase, a 
determination shall be made as to 
whether acquisition by lease, purchase, 
or lease with option to purchase is most 
advantageous to the Government. The 
determination shall be supported b) 
comparisons of costs of the various ac¬ 
quisition alternatives. The extent of the 
cost comparison required to support the 
determination will be a matter of judg¬ 
ment, depending primarily on the esti¬ 
mated cost of the equipment. 

<b) For equipments of relatively hign 
dollar values, considerations shall be 
given to including the following cost ele¬ 
ments in the cost comparison : 

(1) Purchase price delivered to tne 
point of installation. 

(2) Leasing cost including delivery 

charges to the Department and cost o 
return to the vendor. . 

(3) Interest cost on monies paid ro 
the Government ufider purchase wiucj 
would be deferred under lease. 

(4) Maintenance costs to the Govern- 
ment under lease and under P u J cl1 ^ 
When maintenance is to be P^ 0111 ^ 
by the Government, these costs wou 
include: 

(i) Cost of direct labor. . .. 

(ii) Cost of parts and supplies, uicuw 

ing investment costs and warehou. ** 
and distribution costs. , 

(iii) Cost of additional tools and* 
pair equipment needed for maintena 
of the equipment. 

(iv) Cost of training maintenan 
personnel. 

(v) Cost of repair manuals. 

(vi) Cost of any applicable overh 

(5) Installation and dismantling cos • 
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(6) Residual value of equipment after 
I expected use period, including posable 
continued use by the Government in an¬ 
other application or program. 

(7) Operating costs (exclusive of 
[maintenance costs) in those instances 

here, under the lease method, the 
vendor would perform part or all of the 
labor incident to the operation of the 
| lipment. 

[(c) For equipments of small dollar 
due, the cost comparison can be limited 
[to the cost of purchase and an estimate 
[of installation and maintenance cost ver¬ 
sus the cost of lease, as described in 
PMR Subpart 101-25.5. 

[§12-1.5405 Selecting tlie method of 

acquisition. 

| § 12-1.5405—1 Purchase method. 

(a) The purchase method is preferred 
hen all of the following conditions 

(1) There is little or no doubt that the 
jipment to be procured can be effi- 

iently and effectively utilized, cost and 
factors considered. 

(2) A comparative cost analysis of the 
ative methods of acquisition indi- 

ates that a cost advantage will accrue 
?r the anticipated useful life of the 
uipment by using the purchase method. 

(3) The capabilities of the equipment 
P continue to be needed and will be 

ficient to satisfy the requirements of 
he Government, current and projected, 
[for a period beyond the point in time at 
which the purchase method begins to 
provide a cost advantage. The possibility 
future technological advances would 
Ice the selected equipment compara¬ 
tively less desirable before the cost ad- 
ntage point is reached should not rule 
t purchase if the selected equipment is 
ed to be able to satisfy the Gov- 
nent’s requirements economically. 

p 12-1.5405—2 Leasc-wl th -op tion-to- 

purrhase method. 

Th e lease-with-option-to-purchase 
mhod is preferred when it is reasonably 
aticipated that purchase may be Justi- 
but it is desirable to defer this de- 
sion temporarily because the conditions 
„ ai 7 indicate purchase are not 
uy satisfied. This situation might arise 
F. nen it is determined that a short period 
^ ^^tional experience is desirable to 
ivr u effectiv eness of an equipment 
L; diere I s no previous experience, 
^ ere technical changes might sub- 
^nually alter the requirement for the 
^pment. 

^2-1.5405-3 Lease method. 

Jfe least method, without option to 
/jase, is indicated when it has been 
It w tJlat neither the conditions in 
| i-i.540o-i nor § 12-1.5405-2 prevail. 

—•1.5406 Periodic cost comparisons 
on leased equipment. 

tr^H«! qU i? men t nnder lease, the con- 
g officer shall compute cost com- 
Periodically (at least once a 
Ration ?, rev fhdate the original determi- 
anh^ at leas€ method is most ad- 
t00us to the Government. 


Subpart 12-1.55—Multi-Year 
Procurement 

§ 12—1.5500 Scope of subpart. 

This subpart contains the multi-year 
method of procurement for supplies. 

§ 12—1.5501 Description of multi-year 
procedure. 

Multi-year procurement is a method 
for competitive contracting for known 
requirements for supplies, in quantities 
and total cost not in excess of planned re¬ 
quirements for 5 years set forth in ap¬ 
proved programs, even though the total 
funds ultimately to be obligated by the 
contract are not available to the con¬ 
tracting officer at the time of entering 
into the contract. Under this method, 
contract quantities are budgeted for and 
financed in accordance with the program 
year for which each quantity is author¬ 
ized. This procedure provides for solici¬ 
tation of prices based either on award 
of the current 1-year program quantity 
only, or in the alternative, on the total 
multi-year quantities. Award is made on 
whichever of these two alternative bases 
reflects the lowest unit prices to the 
Government. If award is made on the 
multi-year basis, funds are obligated 
only for the first year’s quantity, with 
succeeding years’ contract quantities 
funded annually thereafter. In the event 
funds are not made available to support 
one or more succeeding year’s quantities, 
cancellation is effected. The contractor is 
protected against loss resulting from can¬ 
cellation by contract provisions allowing 
reimbursement of unrecovered nonrecur¬ 
ring costs included in prices for canceled 
items. 

§ 12-1.5502 Policy. 

§ 12—1.5502—1 Principal advantages. 

Multi-year procurement shall be used 
to the maximum extent consistent with 
§§ 12-1.5502-4, 12-1.5503, and 12-1.5511. 
Advantages of this method include, for 
example: 

(a) Lower costs; 

(b) Enhancement of standardization; 

(c) Reduction of administrative bur¬ 
den in the placement and administration 
of contracts; 

(d) Substantial continuity of produc¬ 
tion; 

(e) Stabilization of work forces; and 

(f) Broadening the competitive base 
with opportunity for participation by 
firms not otherwise willing or able to 
compete for lesser quantities, particularly 
in cases involving high startup costs. 

§ 12—1.5502—1 Principal objective. 

The principal objective of the multi¬ 
year procedure is to generate realistic 
competition by minimizing competitive 
disadvantage and by increasing contrac¬ 
tor interest in participating in procure¬ 
ments which Involve high startup costs 
and make-ready expense and which also 
may require substantial capital invest¬ 
ment by contractors for expansion of 
their facilities. Under this procedure: 

(a) Nonrecurring costs are distrib¬ 
uted over a larger number of units, thus 


— 
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narrowing any price advantage of a firm 
already in production; 

(b) There is greater assurance of de¬ 
preciation recovery for capital invest¬ 
ment; and 

(c) Tire competitive base is broadened 
with better prospects for lower prices, 
where firms otherwise might be unwill¬ 
ing or unable to compete. 

§ 12—1.5502—3 Cost savings factors to 
consider. 

Another major objective is to obtain 
lower prices in those procurements 
which do not necessarily involve high 
startup cost but which do provide op¬ 
portunity for substantial cost savings 
and other advantages through assurance 
of continuity of production over longer 
periods of time. In determining whether 
substantial cost savings and related ad¬ 
vantages can be realized, consideration 
may be given to whether: 

(a) Production or performance close¬ 
out or shut-down costs, including 
employee severance pay, represent a sub¬ 
stantial cost contingency in prices 
quoted on only 1 year’s program; 

(b) Stabilization of work forces will 
provide greater assurance of sustaining 
and improving production efficiency and 
quality; 

(c) Substantial cost and quality ad¬ 
vantage will accrue through avoidance 
of the possible need for establishing and 
“proving out” quality control techniques 
and procedures for a new contract each 
year; 

(d) Costly preproduction or pilot test¬ 
ing will be avoided ; 

(e) The ability to recruit and retain 
highly skilled personnel will be enhanced 
through assuruance to employees of 
longer periods of employment than would 
be the case in single-year procurement, 
thereby avoiding costs of repeated train¬ 
ing of new personnel; 

(f) The ability to vary production 
rates during peak and off-peak periods 
in each program year will result in econ¬ 
omies; and 

(g) Substantial in-house savings in 
maintenance and supply operations will 
accrue from standardization of sup¬ 
plies accomplished by procurement from 
a single source throughout the multi¬ 
year period. 

§ 12-1.5502-4 Set-asides. 

Total small business set-asides are 
compatible with the multi-year method 
of procurement and may be used when 
both procedures are appropriate. Partial 
set-aside procedures (both small busi¬ 
ness and labor surplus area) generally 
are not compatible with the multi-year 
procedure when high startup costs are 
involved because of the potential dupli¬ 
cation of such costs by the set-aside con¬ 
tractor and the non-set-aside contractor. 
However, when the multi-year procedure 
is based not on high startup costs but on 
the opportunity for cost savings through 
assurance of continuity of production 
over longer periods of time, partial set- 
aside procedures are compatible with the 
multi-year procedure. Furthermore, even 
where high startup costs are involved, 
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use of partial set-aside procedures to¬ 
gether with the multi-year procedure 
may be appropriate in exceptional cir¬ 
cumstances, such as where criteria for 
partial set-asides are met under FPR 
1-1.7 or 1-1.8, and it is likely that broader 
or more realistic competition will result 
from a combination of both procedures, 
and this broader competition is likely to 
more than offset any duplication of 
startup costs. When reviewing a pro¬ 
posed procurement involving possible use 
of this procedure, in addition to consid¬ 
eration of the criteria established in this 
subpart, the contracting officer shall in¬ 
vite the advice and counsel of the activ¬ 
ity’s small business specialist and the 
SB A representative, if one is assigned to 
that activity, permitting either or both 
to review all pertinent facts and make 
recommendations thereon. 

§ 12—1.5502—5 Multi-year subcontracts. 

The same benefits and advantages that 
are derived from multi-year prime con¬ 
tracts may frequently be increased by 
multi-year subcontracts thereunder. The 
prime contractor in the exercise of his 
management responsibilities must freely 
choose the subcontract types that best 
satisfy his needs. However, multi-year 
prime contractors should be encouraged 
to employ multi-year subcontracts selec¬ 
tively and only when: 

(a) The subcontract item is of stable 
design and specification; 

(b) The quantity required is known 
and firm; 

(c) Effective competition is assured; 
and 

(d) The use of multi-year subcontracts 
can reasonably be expected to result in 
reduced prices. 

In such cases, the prime contractor is ad¬ 
equately protected against cancellation 
since appropriate cancellation charges 
for such multi-year subcontractors are 
included within the cancellation charge 
of the multi-year prime contract. Multi¬ 
year subcontracts may be particularly 
desirable under a sole source multi-year 
prime contract since effective competi¬ 
tion at the subcontract level may thereby 
be enhanced and the attendant cost re¬ 
ductions realized by the prime contrac¬ 
tor and the Government. 

§ 12—1.5503 Application—criteria. 

Except as provided in DOTPR 12- 
1.5511 below, the multi-year procure¬ 
ment method should be used when all of 
the following criteria are present: 

(a) Reduced unit prices can reason¬ 
ably be anticipated over annual buys by 
reason of continuity of production or 
elimination of repetitive substantial 
startup costs, including such costs as 
preproduction engineering, special tool¬ 
ing, plant rearrangement, initial rework, 
initial spoilage, and pilot runs; 

(b) There is reasonable expectation 
that effective competition can be 
obtained; 

(c) There are known requirements for 
the quantities to be purchased under the 
multi-year contract; 

(d) The design and specifications of 
the item are not expected to change to 


an extent that would involve a major 
impact on contract price; and 

(e) The items being procured are not 
regularly manufactured and offered for 
sale in substantial quantities in the com¬ 
mercial market, except that (1) when 
quantities to be procured by the Gov¬ 
ernment represent a substantial par- 
tion of the total market and would re¬ 
quire special manufacturing runs for all 
or substantially all of the Government’s 
requirements and (2) significant cost 
savings would result from multi-year 
procurement, this procedure may be 
authorized by the head of the procuring 
activity or his designee with the procure¬ 
ment file fully documented as to reasons 
why the expected substantial savings are 
not obtainable under annual procure¬ 
ments. 

§ 12—1.5504 Method of solicitation. 

Formal advertising, including two-step 
formal advertising, is the preferred 
method for use in multi-year procure¬ 
ment. In cases where the period of pro¬ 
duction is such that a contingency for 
labor and material costs is likely other¬ 
wise to be included in the multi-year con¬ 
tract price, the contracting officer, should 
normally use a provision for price escala¬ 
tion. 

§ 12—1.5505 Procedures. 

Solicitations shall include the informa¬ 
tion described in §§ 12-1.5505-1 through 
12-1.5505-9, as appropriate. 

§ 12—1.5505—1 Requirement. 

State the requirements, separately 
identified by bid or proposal item in the 
schedule, for (a) the first program year; 
and (b) the multi-year procurement in¬ 
cluding the quantities for each program 
year thereunder. 

§ 12—1.5505—2 Previous competition. 

When previous production procure¬ 
ments of the item have been made with 
competition— 

(a) Include a provision that a price 
may be submitted for the total require¬ 
ments of the first program year, or for 
the total multi-year requirements, or 
both, or 

(b) When competition in future pro¬ 
curements of the items would be imprac¬ 
ticable after award of a contract covering 
the first program year quantity alone 
and the head of the procuring activity 
determines that, in order to eliminate 
the possibility of a first program year 
“buy-in,” these provisions will be in the 
best interests of the Government—in¬ 
clude provisions that a price may be 
submitted only for the total multi-year 
quantity and that prices on a single-year 
basis will not be considered for any 
purpose. 

§ 12—1.5505—3 No previous competition. 

When there has been no previous com¬ 
petition for the production of the item— 

(a) Include provisions that a price 
must be submitted for the total require¬ 
ments of the first program year, that a 
price may be submitted for the total 
multi-year quantity, and that a bid or 
offer on the multi-year quantity only will 


be considered nonresponsive; and a pro¬ 
vision that if only one responsive bid or 
offer on the multi-year requirements is 
received from a responsible bidder or of¬ 
feror, the Government reserves the right 
to disregard the bid or offer on the multi¬ 
year quantity and to make an award only 
for the first program year requirements; 
or 

(b) When competition in future pro¬ 
curements of the items would be imprac¬ 
tical after award of a contract covering 
the first program year quantity alone and 
the head of the procuring activity de¬ 
termines that, in order to eliminate the 
possibility of a first program year 
“buy-in,” these provisions will be in the 
best interest of the Government— 

(1) Include provisions that a price 
may be submitted only for the total 
multi-year quantity and that prices on a 
single-year basis will not be considered 
for any purpose, and 

(2) A provision that if only one re¬ 
sponsive bid or offer on the multi-year 
requirements is received from a respon¬ 
sible bidder or offeror, the Government 
reserves the right to cancel the solicita¬ 
tion and resolicit on a single-year basis 
by whatever procedures are then 
appropriate. 

§ 12—1.5505—4 Pricing—unit price. 

Include a provision that the unit price 
of each Ae m in the multi-year require¬ 
ment shall be the same for all program 
years included therein. 


§ 12—1.5505—5 Comparison criteria. 

Provide criteria for comparing the 
lowest evaluated submission on the first 
program year’s requirement against the 
lowest evaluated submission on the 
multi-year requirements. 

§ 12-1.5505-6 Single year and/or 
multi-year award. 

When the solicitation permits bids or 
offers on either the first program year 
requirements or the multi-year require¬ 
ments or both, include a provision that 
in the event the Government determines 
prior to aw f ard that only the first pro¬ 
gram year quantities- are actually re¬ 
quired, the Government may evaluate 
bids or offers e^id make award solely on 
the basis of prices bid or offered on the 
first program year requirements. 


§ 12—1.5505—7 Cancellation ceiling. 

Include a provision setting forth a 
separate cancellation ceiling (on a per¬ 
centage basis) applicable to each pro¬ 
gram year subject to cancellation (see 
§ 12-1.5506). 


§ 12—1.5505—8 Schedule provision. 

Include a prominently placed provision 
directing attention to the multi-year 
features of the solicitation, and to— 


(a) The Limitation of Price and Con¬ 
tractor Obligations clause (see > 
1.5514-1) which limits the payment 
obligation of the Government to the re 
quirements of the first program year an 
to those of such succeeding P r f gr ^: e 
years as may be funded by 1 
Government; 
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(b) The Cancellation of Items clause 
(see § 12-1.5514-2) which allows the 
Government to cancel, by a specified date 
or within a specified period, all remain¬ 
ing program years; and 

(c) The cancellation ceiling set forth 
in the schedule. 

§ 12-1.5505-9 Quantity obligation. 

Include a statement that award will 
not be made on less than the quantity 
stated as the first program year 

requirements. 


§12-1.3506 Establishment un«l revision 
of cancellation ceilings. 

(a) The term “cancellation” as used in 
multi-year procurement refers only to 
the cancellation of the total requirements 
of all remaining program years. Such 
cancellation results from (1) notification 
from the contracting officer to the con¬ 
tractor of nonavailability of funds for 
contract performance for any subse¬ 
quent program year, or (2) failure of 
the contracting officer to notify the con¬ 
tractor that funds have been made avail¬ 
able for performance of the succeeding 
program year requirement. For each pro- 
pam year except the last, the contract¬ 
ing officer shall establish a cancellation 
ceiling applicable to the remaining .pro¬ 
gram years which are subject to cancel¬ 
lation. Cancellation ceilings will be lower 
for each succeeding program years in 
that such ceilings must exclude all 
amounts allocable to items included in 
prior program years. Such ceilings shall 
be expressed in the schedule and shall 
apply to all bidders alike. The reduction 
in the cancellation ceilings percentage 
for each program year shall be in direct 
proportion to the reduction in the 
quantity remaining subject to cancella¬ 
tion. For example, if the total nonrecur¬ 
ring costs are estimated at 10 percent of 
the total multi-year price and program 
year quantities for 5 years are 30, 30, 20, 
10. and 10; the cancellation percentage 
after deducting 3 percent for the first 
Program year would be 7 percent, 4 per¬ 
cent, 2 percent, and 1 percent of the 
total multi-year price applicable to the 
2d. 3d. 4th. and 5th program years re¬ 
spectively. in determining cancellation 
ceilings, the contracting officer must 
estimate reasonable preproduction, labor 
t J? ng other nonrecurring costs, 
to be incurred by an “average” prime or 
subcontractor which would be applicable 
i 10 and which normally would be 
amortized in all items to be furnished 
under the multi-year requirements. They 
delude such costs as plant rearrange¬ 
ment, special tooling, preproduction 
engineering, initial rework, initial spoil- 
rf e * Pilot runs, and unrealized labor 
I shail not delude any costs 

w labor or material, or other expenses 

except as indicated above) which might 
ee incurred for production of the items 
v ^ jec tto cancellation for each program 
The total estimate must then be 
orS? ared witla tlie estimate of the 
ah ?’ Uremen t cost to arrive at a reason- 
rtiiA, ? eicentage figure. To perform this 
culation, it is essential that the con- 
I un & officer obtain in-house engineer- 
8 cost estimates which will identify 


the detailed recurring and nonrecurring 
costs, and indicate labor learning impli¬ 
cations. Cancellation dates for each pro¬ 
gram year’s requirements shall be estab¬ 
lished with due regard for production 
lead time and the date by which funding 
therefor can reasonably be accomplished. 

(b) Original cancellation ceilings may 
be revised from information developed 
after issuance of a solicitation discloses 
that such ceilings are not realistic. In 
the case of formal advertising, such 
changes shall be by amendment of the 
invitation for bids prior to bid opening. 
In two-step formal advertising, discus¬ 
sion conducted during the first step may 
indicate the need for revised ceilings in 
step two. Negotiations with offerors in 
a negotiated procurement may provide 
information requiring a change in can¬ 
cellation ceilings for all offerors, prior to 
final negotiation and contract award. In 
order to assure that all interested 
sources of supply are thoroughly aware 
of how multi-year procurement is ac¬ 
complished, use of presolicitation or 
prebid conferences may be advisable. 
During such conferences the contracting 
officer should ascertain whether escala¬ 
tion provisions are appropriate (see FPR 
1-2.104-3) and whether the proposed 
cancellation ceiling is adequate. 

§ 12—1.5507 Funds obligation—contin¬ 
gent liabilities. 

For each program year requirement, 
funds shall be obligated to cover the 
quantities to be delivered thereunder. In 
addition, contingent liabilities for can¬ 
cellation charges shall be carried as out¬ 
standing commitments. 

§ 12—1.5508 Payment for cancellation. 

In the event of a cancellation the con¬ 
tractor is entitled to payment as con¬ 
sideration therefor in accordance with 
the terms of the Cancellation of Items 
clause below in an amount not to exceed 
the cancellation ceiling. 

§ 12—1.5509 Schedule provision limit¬ 
ing payment obligation. 

The schedule shall contain a provision 
limiting the payment obligation of the 
Government to a monetary amount there 
described as being available for contract 
performance. Such amount for the first 
program year requirements shall be in¬ 
serted by the contracting officer upon 
award of the contract and shall be modi¬ 
fied for successive program years upon 
availability of funds for such years. 

§ 12—1.5510 Termination for conven¬ 
ience. 

In the event of a total termination for 
the convenience, of the Government, In¬ 
cluding items subject to cancellation, the 
Government’s obligation shall not ex¬ 
ceed the amount set forth in the sched¬ 
ule as available for contract perform¬ 
ance, plus the applicable amount estab¬ 
lished as the cancellation ceiling. 

§ 12—1.5511 Limitations. 

Multiyear procurement shall not be 
used; 

(a) When funds covering the procure¬ 
ment are limited by statute for obliga¬ 


tion during the fiscal year in which the 
contract is executed; 

(b) For quantities or total costs in 
excess of the planned requirements for 
5 years set forth in approved programs; 
or 

(c) When any one of the criteria set 
forth in § 12-1.5503 is not present. 

§ 12—1.5512 Evaluation. 

(a) Evaluation of offers in a multiyear 
procurement Involves not only the deter¬ 
mination of the lowest overall evaluated 
cost to the Government for both alterna¬ 
tives, the multiyear procurement and the 
first program year procurement; it also 
involves the comparison of the cost of 
buying the total requirement under a 
multiyear procurement with cost of buy¬ 
ing the total requirement in successive 
independent procurements. All the fac¬ 
tors to be considered for the various 
evaluations involved shall be set forth 
in the solicitation. 

(b) In the event the Government de¬ 
termines prior to award that only the 
first program year quarantines are ac¬ 
tually required, the procurement will no 
longer be evaluated on a multiyear basis: 

(1) When the solicitation permits bids 
or offers on either the first program year 
requirements or the multiyear require¬ 
ments or both, only bids or offers on the 
first program year requirements will be 
evaluated; and 

(2) When the solicitation does not 
permit the submission of prices on a 
single-year basis, the single-year require¬ 
ment will be resolicited. 

(c) The cancellation ceiling shall not 
be a factor for evaluation. Unless Gov¬ 
ernment administrative costs incident to 
annual procurement methods and con¬ 
tract administration can be reasonably 
established and supported, they shall not 
be used as a factor for evaluation. When 
administrative costs are to be used in 
evaluation, the dollar amount to be used 
shall be stated in the solicitation. 

(d) Delivery destinations may be un¬ 
known for certain quantities due to the 
extended duration of contract perform¬ 
ance. In such cases, destinations shall be 
developed on the basis of best estimates; 
a definite place or places shall be desig¬ 
nated in the solicitation as the point to 
which transportation costs will be com¬ 
puted (but only for the purpose of evalu¬ 
ating bids or proposals); and the 
solicitation shall contain the notice re¬ 
quired by FPR 1-19.202-7. 

(e) When Government production 
and research property is provided, the 
use of such property may be on a rent- 
free basis. In this event, the solicitation 
shall set forth a detailed description of 
the procedure to be followed and the fac¬ 
tors to be considered for the elimination 
of competitive advantage. The amount 
added for evaluation to each offeror’s 
unit price for the first program year 
requirement shall also be added to 
his unit price for the multiyear 
requirements. 

(f) When the solicitation requires the 
submission of prices on the first pro¬ 
gram year requirements in accordance 
with § 12-1.5505-3(a), bids or offers 
which submit prices on the multiyear 
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requirements only shall be rejected as 
nonresponsive. 

(g) When the solicitation provides for 
submission of prices only for the total 
multi-year quantity, submission of prices 
for the single-year quantity will be dis¬ 
regarded for any purpose but will not 
render the bid or offer nonresponsive as 
to any alternate multiyear submission by 
the same bidder or offeror. 

(h) To determine the lowest evalu¬ 
ated unit price, compare the lowest eval¬ 
uated bid or offer on the first program 
year alternative against the lowest eval¬ 
uated bid or offer on the multiyear alter¬ 
native as follows: 

(1) Multiply the evaluated unit price 
for each item of the lowest evaluated bid 
or offer, on the first program year alter¬ 
native times the total number of units 
of that item required by the multiyear 
alternative, and then 

(2) Take the sum of these products 
for all the items, plus the dollar amount 
of any administrative costs of the Gov¬ 
ernment which are to be used in the 
evaluation, and finally 

(3) Compare this result against the 
total evaluated price of the lowest bid 
or offer on the multi-year alternative. 

§12-1.5513 Award. 

(a) Except as provided in paragraphs 

(b) and (c) of this section, award shall 
be made on the basis of the lowest eval¬ 
uated unit price determined in accord¬ 
ance with § 12-1.5512, whether that 
price is on a single-year basis or a multi¬ 
year basis. 

(b) If only one responsive bid or offer 
is received on the multiyear requirements 
from a responsible bidder or offeror, then 
award shall be made as follows: 

(1) If the solicitation gave the bid¬ 
der or offeror the choice of submitting 
prices on a single-year basis or multi¬ 
year basis or both, then award shall be 
made in accordance with paragraph (a) 
of this section: 

(2) If the solicitation required the sub¬ 
mission of prices on the first program 
year requirements in accordance with 
§ 12-1.5505-3 (a) award shall be made to 
the lowest evaluated bidder or offeror on 
the single-year basis, even though the 
multiyear price submission may repre¬ 
sent the lowest evaluated price submis¬ 
sion, except that if the multiyear price 
offers distinct advantages to the Gov¬ 
ernment a multiyear award may be made 
with the advance approval of the head 
of the procuring activity; 

(3) If the solicitation restricted the 
submission of prices to the multiyear 
basis only, the solicitation shall be can¬ 
celled and a new solicitation issued by 
whatever procedures are then appropri¬ 
ate, except that if the multiyear price 
offers distinct advantage to the Govern¬ 
ment a multiyear award may be made 
with the advance approval of the head 
of the procuring activity. 

(c) In no event shall award be made 
at an unreasonable price. 

§12—1.5514 fonlrarl riansw. 

The following clauses shall be in¬ 
cluded in all contracts under the multi¬ 
year procurement method. 


§ 12—1.5514— 1 I,imitation of price and 

contractor obligations. 

Limitation of Price and Contractor 
Obligations 

(a) This clause applies only in the event 
this contract is awarded on the alternative 
basis for award described in the Schedule as 
“Multiyear Procurement." 

(b) Funds are available for performance of 
this contract in the amount specifically de¬ 
scribed in the Schedule, as available for con¬ 
tract performance. The amount of funds so 
described at the time of award is not con¬ 
sidered sufficient for the contract perform¬ 
ance required by and described in the Sched¬ 
ule for any Program Year other than the 
First Program Year. Upon availability to the 
Contracting Officer of additional funds suf¬ 
ficient for performance of the full require¬ 
ments for the next succeeding Program Year, 
the Contracting Officer shall, not later than 
the date specified in the Schedule, unless a 
later date is agreed to by the parties, so 
notify the Contractor in writing and the 
amount of funds described in the Schedule 
as available for contract performance shall 
be modified accordingly. This procedure 
shall apply for each successive Program Year. 

(c) The Government Is not obligated to the 
Contractor for contract performance in any 
monetary amount In excess of that described 
in the Schedule or modifications thereto, as 
available for contract performance. 

(d) The Contractor is not obligated to in¬ 
cur costs for the performance required for 
any Program Year after the first and until 
he has been notified in writing by the Con¬ 
tracting Officer of an increase in availability 
of funds in accordance with paragraph (b) of 
this clause. If so notified, the Contractor’s 
obligation shall be increased only to the ex¬ 
tent contract performance is required for 
the additional Program Year for which funds 
have been made available. 

(e) In the event of termination pursuant 
to the “Termination for Convenience of the 
Government” clause of this contract, the 
term "total contract price” as used in that 
clause refers to the amount available for 
performance of this contract, as provided 
for in this clause, plus the applicable amount 
established as the cancellation ceiling, and 
the term “work under the contract” as used 
in that clause refers to the work under Pro¬ 
gram Year requirements for which funds 
have been made available. In the event of 
termination for default, the Government’s 
rights under this contract shall apply to 
the entire multiyear requirements. 

(f) Notification to the Contractor of an 
Increase or decrease in the funds available 
for performance of this contract as a result 
of a clause other than this clause (e.g.. exer¬ 
cise of an option for increased quantities or 
the “Changes” clause) shall not constitute 
the notification contemplated by paragraph 

(b) of this clause. 

§ 12—1.5514—2 Cancellation of items. 

Cancellation of Items 

(a) This clause applies only in the event 
this contract is awarded on the alternative 
basis for award described in the Schedule 
as “Multiyear Procurement.” 

(b) As used herein, the term “cancella¬ 
tion” means that the Government is can¬ 
celing, pursuant to this clause, its Program 
Year requirements for items set forth in the 
Schedule for all Program Years subsequent 
to that in which notice of cancellation Is 
provided. Such cancellation shall occur only 
if, by the date or within the time period 
specified in the Schedule, or such further 
time as may be agreed to, the Contracting 
Officer (i) notifies the Contractor that funds 
will not be available for contract perform¬ 
ance for any subsequent Program Year; or 
(U) fails to notify the Contractor that funds 


have been made available for performance 
of the Program Year requirement for the 
succeeding Program Year. 

(c) Except for cancellation pursuant to 
this clause or for termination pursuant to 
the “Default” clause, any reduction by the 
Contracting Officer in the quantities called 
for under this contract shall be considered 
a termination in accordance with the “Ter¬ 
mination for Convenience of the Govern¬ 
ment” clause of this contract. 

(d) In the event of cancellation pursuant 
to this clause, the Contractor will be paid, 
as consideration therefor, a cancellation 
charge not to exceed the cancellation celling 
described and separately set forth In the 
Schedule as being applicable at the time of 
cancellation. 

(e) The cancellation charge is intended to 
cover (1) only costs reasonably necessary 
for production which would have been 
equitably amortized in the unit prices for 
the entire multiyear contract period, but 
which, because of the cancellation, are not 
so amortized and (U) a reasonable profit on 
such costs. The cancellation charge shall be 
computed and claim therefor made as would 
be applicable under the “Termination for 
Convenience of the Government” clause of 
this contract. The Contractor shall submit 
the claim promptly but in no event later 
than one year (1) from the date of notifica¬ 
tion of the nonavailability of funds, if issued 
pursuant to paragraph (b) (i). or (ii) from 
the date specified in the Schedule by which 
notification of the availability of additional 
funds for the next succeeding program year 
is required to be issued, whichever Is earlier, 
unless one or more extensions in writing are 
granted by the Contracting Officer, upon 
request of the Contractor made in writing 
within such 1-year period or authorized ex¬ 
tension thereof. The claim may include 
reasonable preproduction and other non¬ 
recurring costs. Incurred by the prime con¬ 
tractor or his subcontractor, applicable to 
and which normally would be amortized in 
all Items to be furnished under the multiyear 
requirements, such as plant rearrangement, 
special tooling, preproduction engineering, 
initial rework, initial spoilage and pilot run*, 
as well as costs not amortized by the level 
contract unit price solely because the can¬ 
cellation has precluded anticipated benefit* 
of Contractor or subcontractor learning. The 
claim shall not include any amount for: 

(2) Any Item or cost for which payment 
has already been made to the Contractor. 

(3) Anticipated profit on the canceled 
items. 

(End of contract clause. Where options are 
otherwise authorized, multiyear contracts 
may include an appropriate “Option top* 
crease Quantities” clause in which the 
for exercise of the option Is limited to to 
date set forth In the contract Schedule f 
notifying the contractor that funds are aval * 
able for the requirements of the next succeed* 
ing program year. If such an option Is * 
eluded, the following paragraph (f) sh ouw 
be added to the clause set forth above) 

(f) The Contractor agrees not to inciu» i 
in the price for option quantities any c 

of a startup or nonrecurring nature, wi m 
costs have been fully provided for in 
unit prices of the firm quantities oi 
Program Years, and further agrees that w* 
prices offered for option quantities w 
fleet only those recurring costs, and a reaw 
able profit thereon, which are necessary 
furnish the additional option qufm 
Therefore, any quantities added to the • 
Inal contract quantities through 
of the Government option in the up 
to Increase Quantities” clause of th 
tract shall not be subtracted from* 
would otherwise be considered the q 
canceled for the purpose of computing 
able cancellation charges. 
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PART 12-2—PROCUREMENT BY 
FORMAL ADVERTISING 


Subpart 12—2.2—Solicitation of Bids 

12-2201 Preparation of invitations for 

bids. 

12-2.202 Miscellaneous rules for solici¬ 

tation of bids. 

12 - 2 . 202-1 Bidding time. 

12-2.202 2 Telegraphic bids. 

12-2.202-5 Descriptive literature. 

12-2.203 Methods of soliciting bids, 

12-2.203-1 Mailing or delivery to prospec¬ 

tive bidders. 

12-2,203-2 Publicity In newspapers and 

trade Journals. 

12-2.205 Bidders mailing list. 

12-2.205- 5 Release of bidders mailing lists. 


Subport 12-2.4— Opening of Bids and Award of 
Contract 


12-2.406 

12-2.406-3 

12-2.406-4 

12-2.407 

12-2.407-1 

12-2.407-7 

12-2.407-8 

12-2.408 


Mistakes in bids. 

Other mistakes disclosed before 
award. 

Disclosure of mistakes after 
award. 

Award. 

General. 

Statement and certificate of 
award. 

Protests against award. 

Information to bidders. 


Subpart 12-2.5—Two-Step Formal Advertising 


12-2 503 Procedures. 

12-2.503-1 step one. 

12-2.503-50 Determination of size status. 


Subpart 12-2.2—Solicitation of Bids 


§ 12 - 2.201 Preparation of invitations 

for bids. 


In addition to the applicable informa- 
I tion contained in PPR 1-2.201. the fol- 
I lowing shall be included in the Invitation 
f for bid if applicable to the procurement: 

I (a) For supply and service contracts in - 

eluding construction. 

(50) In all cases where multiple awards 
Jf* to be considered, the following^ provi- 

EVALUATION of Bros FOR MULTIPLE AWARDS 


In addition to other factors, bids will be 
evaluated on the basis of advantages or dis¬ 
advantages to the Government that might 
result from making more than one award 
I (multiple awards). For the purpose of mak- 
I evaluation, It will be assumed that 

,, sum of $100 would be the administra- 
ve cost to the Government for Issuing and 
wnnmlstering each contract awarded under 
is invitation, and individual awards will 
xrhil thc lt€ms and combinations of items 
tvJr? result in the lowest aggregate price to 
Government, including such administra¬ 
te costs. 


r/,!!r F ° r su PP*y a7, d service contracts ea 

eluding construction. • 

(51) When the invitation involves the us 
( drums . carboys, cylinder 
' tanks * etc.) Incident to the delivei 
'■ a P r °vision substantially as follows 
thi L?° St oi containers shall be Included 1 
rrui'n nr 6 CJUOte<i and containers are to r< 
1 property of the Government; or 

the nr^! St ° f containers shall be Included i 
low quoted and the contractor will a; 
derl $(to ** completed by the bid 

container returned to point < 

lament) days <U> ** COmpleted by the Go1 


§ 12—2.202 Miscellaneous rules for so¬ 
licitation of bids. 

§ 12—2.202—1 Bidding time. 

The minimum bidding times as set 
forth in FPR 1-2.202-1 are not less than 
15 calendar days when procuring stand¬ 
ard commercial articles and services and 
not less than 30 calendar days when pro¬ 
curing other than standard commercial 
articles and services. The minimum bid¬ 
ding times should not be construed also 
to be maximum or automatic bidding 
times. The bidding time permitted under 
each procurement should reflect the con¬ 
sidered judgment of the contracting of¬ 
ficer taking into account all of the facts 
surrounding the procurement, and rec¬ 
ognizing that doubts should be resolved 
in favor of a longer rather than a shorter 
bidding time. If the bidding time for any 
procurement is reduced below the mini¬ 
mum periods of 15 or 30 days, as ap¬ 
plicable, the reduction shall be fully jus¬ 
tified and documented in the contract 
file by the contracting officer. 

§ 12—2.202—2 Telegraphic bids. 

When telegraphic bids are authorized, 
include the following provision in the 
Schedule of the invitation: 

Telegraphic Bids 

Telegraphic bids may be submitted in re¬ 
sponse to this invitation for bids. Telegraphic 
bids must be received in this office prior 
to the time specified for opening of bids. 
Such bids must specifically refer to this in¬ 
vitation for bids, include the item or sub- 
items. quantities and unit prices for which 
the bid is submitted and the time and place 
of delivery; and contain all the representa¬ 
tions and other Information required by the 
invitation for bids together with a statement 
that the bidder agrees to all the terms, con¬ 
ditions and provisions of the invitation. Fail¬ 
ure to furnish, in the telegraphic bid, the 
representations and information required by 
the invitation for bids may necessitate re¬ 
jection of the bid. Signed copies of the Invi¬ 
tation for bids must be furnished in con¬ 
firmation of the telegraphic bids. 

§ 12-2.202—5 Descriptive literature. 

(a) Descriptive literature shall not be 
required of the bidder unless all require¬ 
ments of FPR 1-2.202-5 and this § 12— 
2.202-5 have been met. 

(b) The justification required by FPR 
1-2.202-5(c) must state, in sufficient de¬ 
tail, the reasons why acceptable products 
cannot be procured without the submis¬ 
sion of descriptive literature. A justifica¬ 
tion that states little more than the con¬ 
clusion that descriptive literature is re¬ 
quired is not acceptable. Bidders shall 
not, except in the most unusual circum¬ 
stances which can be clearly justified, be 
required to furnish descriptive literature 
when the specifications are stated in 
such detail that they leave nothing for 
the bidder to describe. 

(c) Among other things, FPR 1-2.202- 
5(d) requires 44 • • * the invitation for 
bids shall clearly state what descriptive 
literature is to be furnished, the purpose 
for which it is required, the extent to 
which it will be considered in the eval¬ 
uation of bids, and the rules which will 
apply if a bidder fails to furnish it be¬ 


fore bid opening * • The asterisked 
note in FPR 1-2.205-5(d) (1) lists cate¬ 
gories of general subjects which may be 
appropriate for inclusion in the Require¬ 
ment for Descriptive Literature clause. 
A mere repetition of these subjects in 
the clause is not sufficient to establish 
a common basis for evaluation of bids. 

(d) An invitation for bids must con¬ 
tain sufficient particularity to put bid¬ 
ders on notice (1) as to why the 
descriptive data is necessary, and <2) as 
to how much detail the bidder must 
furnish in his descriptive data for his 
bid to be considered responsive. 

§ 12—2.203 Methods of soliciting bids. 

§ 12-2.203-1 Mailing or delivery to 
prospective bidders. 

(a) Copies of invitations may be fur¬ 
nished for informational purposes to 
nongovernmental organizations such as 
trade associations and bidding informa¬ 
tional services, provided they lend some 
assistance in advertising the require¬ 
ments. The extent to which supporting 
papers (drawings, specifications and 
general provisions) are furnished will 
depend on how the organizations intend 
to use the material. If they merely pre¬ 
pare a synopsis of bid solicitations for 
distribution to their members or sub¬ 
scribers, the invitation itself should suf¬ 
fice. If, however, they provide a reading 
room service (such as various trade as¬ 
sociations do for construction projects), 
a complete set of all papers should be 
furnished without cost. 

(b) In connection with invitations for 
construction, where the cost of repro¬ 
duction and distribution of plans or 
drawings is a substantial cost item, the 
extent of distribution of bidding papers 
may be controlled by charging prospec¬ 
tive contractors and subcontractors a 
flat, non-refundable deposit fee. This 
method is preferred over the use of a 
refundable deposit system. When the 
plan fee method is used, arrangements 
should be made for plans and other bid¬ 
ding papers to be readily available for 
free inspection at the originating pro¬ 
curement office and other appropriate 
procurement offices, trade association 
reading rooms, and similar locations. The 
non-refundable plan fee should be $5, 
$10, or $15 per set, or more as may be 
appropriate. The value of the project 
and the cost of reproduction and dis¬ 
tribution of the plan should be con¬ 
sidered in determining the fee to be 
charged. No additional charge should be 
made for plans which are revised or 
added after the invitation is issued, or 
for additional plans required by the suc¬ 
cessful bidder. Plan fees collected are for 
deposit in the “Miscellaneous Receipts” 
account. 

§ 12—2.203—3 Publicity in newspapers 
and trade journals. 

(a) Section 322 of title 44 of the 
United States Code provides that “All 
advertisements, notices, proposals for 
contracts, and all forms of advertising 
required by law for the several depart¬ 
ments of the Government may be paid 


FEDERAL REGISTER, VOL 36, NO. 52—WEDNESDAY, MARCH 17, 1971 









5076 


PROPOSED RULE MAKING 


lor at a price not to exceed the com¬ 
mercial rates charged to private individ¬ 
uals, with the usual discounts.” Section 
321 of the same title prohibits adver¬ 
tising in any newspaper published and 
printed in the District of Columbia un¬ 
less the supplies or labor to be secured 
are to be furnished or performed in the 
District of Columbia or in the adjoining 
counties in Maryland and Virginia. 

(b) The head of the agency may 
authorize the publication of advertise¬ 
ments, notices, or proposals relating to 
the procurement and disposal of real and 
personal property and services. This au¬ 
thority may be delegated, but without 
power to further delegate, to subordinate 
officials. 

(c) Standard Forms 1143 and 1143a 
shall be used to place orders for paid 
advertising. 

§ 12—2.205 Bidders mailing list. 

§ 12—2.205—5 Release of bidders mail¬ 
ing lists. 

(a) Except as provided in FPR 1- 
1.1003-4 and l-2.205-5(b), no informa¬ 
tion concerning the use of bidders mail¬ 
ing lists in a particular procurement, or 
identification of sources solicited, shall 
be made available to the public prior to 
award. However, information as to 
sources solicited may be made available 
to other Government agencies, at their 
specific request, and upon the condition 
that the list will not be made available 
for inspection prior to award to anyone 
outside the Government. 

(b) When it is necessary to dispatch 
identical information by means of elec¬ 
trical transmission to prospective bid¬ 
ders or offerors, the electrically trans¬ 
mitted message, when released for com¬ 
munications handling, shall be marked 
“BOOK MESSAGE—TRANSMIT A 
SINGLE ADDRESS MESSAGE” to pre¬ 
clude prospective bidders or offerors 
from knowing the names of others solic¬ 
ited. 

Subpart 12-2.4—Opening of Bids and 
Award of Contract 

§ J2—2.406 Mistake** in bids. 

§ 12-2.406-3 Other mistakes disclosed 
before award. 

The authority to make the determina¬ 
tions under FPR 1-2.406-3 has been 
delegated by the Secretary to the Assist¬ 
ant Secretary for Administration, and, 
for procurements processed within their 
administrations, to the Federal Aviation 
Administrator, Federal Highway Ad¬ 
ministrator, Federal Railroad Adminis¬ 
trator, Commandant, U.S. Coast Guard, 
and Administrator, St. Lawrence Seaway 
Development Corporation. 

§ 12—2.406—4 Disclosure of mistakes 
after award. 

The authority to make the determina¬ 
tions under FPR 1-2.406-4 has been 
delegated by the Secretary to the Assist¬ 
ant Secretary for Administration, and, 
for procurements processed within their 
administrations, to the Federal Aviation 
Administrator, Federal Highway Ad¬ 
ministrator, Federal Railroad Adminis¬ 


trator, Commandant, U.S. Coast Guard, 
and Administrator, St. Lawrence Seaway 
Development Corporation. 

§ 12-2.407 Award. 

§ 12-2.407-1 General. 

In the evaluation of bids, and prior to 
making an award, contracting officers 
shall ensure that the prices to be ac¬ 
cepted are fair and reasonable on the 
basis of valid criteria such as, but not 
limited to, prices paid on past procure¬ 
ments, price trend information from 
trade or Government publications or the 
daily press, current market prices for 
comparable quantities, extent of com¬ 
petitive pricing, analysis of Government 
cost estimates for similar procurements, 
and current prices being paid by other 
purchasing offices for the same or similar 
items. In those cases where adequate 
price competition (within the meaning of 
FPR l-3.807-l<b) (1)) does not exist, the 
contract file shall be documented to re¬ 
flect the actions taken to determine the 
reasonableness of the bid prices. 

§ 12—2.407—7 Statement and certificate 
of uward. 

Standard Form 1036 (Statement and 
Certificate of Award) shall be prepared 
in accordance with FPR 1-2.407-7 for 
each contract. The original SF-1036 
shall be forwarded with the original con¬ 
tract to the cognizant accounting office 
and a copy retained with the file copy in 
the procurement office. 

§ 12—2.407—8 Protests against award. 

Where a protest is received after 
award of contract and it appears that 
the award may be held invalid, the con¬ 
tracting officer shall obtain the views 
and advice of legal counsel and the head 
of the procuring activity. If the contrac¬ 
tor refuses to enter into a mutual agree¬ 
ment to “stop work” on a no-cost basis, 
the head of the procuring activity may 
direct the contracting officer to issue a 
unilateral “stop work” order unless the 
head of the procuring activity deter¬ 
mines that receipt of the supplies or 
services is so urgent that such a unilat¬ 
eral order would be prejudicial to the 
interests of the Government. 

§ 12—2.408 Information to bidders. 

Unsuccessful bidders shall be given a 
written notification of award. It shall 
contain the name of the successful con¬ 
tractor^), and the unit price(s) or the 
total amount of the contract, whichever 
is appropriate. However, when numerous 
unit prices apply, thereby creating an 
extensive workload in furnishing this in¬ 
formation, or where the total amount of 
the contract would not be meaningful, 
price information may be omitted. In the 
latter instance, the location where the 
abstract of bids is available for inspec¬ 
tion shall be stated. 

Subpart 12-2.5—Two-Step Formal 
Advertising 

§ 12—2.503 Procedures. 

§ 12—2.503—1 Step one. 

(a) In addition to the information re¬ 
quired by FPR 1-2:503-1 (a), the Late 
Proposals and Modifications provision in 


DOTPR 12-3.5008(b) shall be included 
in the request. 

(b) Although the Government’s de¬ 
livery or performance requirements are 
not evaluation factors under Step One, 
information about those requirements 
may be of assistance to potential bidders 
in determining whether or not to sub¬ 
mit a technical proposal. Accordingly, a 
request for technical proposals may con¬ 
tain a statement indicating what the 
Government’s probable contract delivery 
or performance requirements will be. 
The statement shall also.advise that such 
information is not binding on the Gov¬ 
ernment and that the Government’s 
actual delivery or performance require¬ 
ments will be contained in the invitation 
for bid issued under Step Two. 

§ 12—2.503—50 Determination of >i/e 
status. 

Where a two-step procurement is set 
aside for small business firms, the con¬ 
trolling point in time for determining the 
size status of a concern is, as prescribed 
in FPR 1-1.703-1 (b), the date of award 
of contract. The fact that the size status 
of an offeror submitting a proposal in 
good faith changed from a “small" to a 
“large” business during the interval be¬ 
tween Step One and Step Two is not 
sufficient to justify an exception to the 
rule that size status is for determination 
at time of award. 


PART 12-3—PROCUREMENT BY 
NEGOTIATION 

Subpart 1 2—3.2—Circumstances Permitting 
Negotiation 

Scope of subpaxt. 

National emergency. 

Public exigency. 

Purchases not in excess of 
$2,500. 

Personal and professional serv¬ 
ices. 

Services of educational Institu¬ 
tions. 

Purchases outside the United 
States. 

Medicines and Medical supplies. 
Property purchased for author¬ 
ized resale. 

Subsistence supplies. 
Impracticable to secure compe¬ 
tition by formal advertising. 
Experimental, development, or 
research* work. 

Purchases not to be publicly 
d iscl o-^ed 

Technical equipment requiring 
standardization and inter¬ 
changeability of parts. 
Negotiation after advertising 
Otherwise authorized by law. 
Technical or specialized sup¬ 
plies requiring substant.il 
Initial Investment or extend¬ 
ed period of preparation for 
manufacture. 

Purchases In the interest oi 
national defense or indus¬ 
trial mobilization. 
Negotiation of construction 

contracts. 

Subpart 12—3.3—Determinations, Findings, an<J 
Authorities 

12-3.301 General. 

12-3.305 Format for determinations au« 

findings. 


Sec. 

12-3.200 

12-3.201 

12-3.202 

12-3.203 

12-3.204 

12-3.205 

12-3.206 

12-3.207 

12-3.208 

12-3.209 

12-3.210 

12-3.211 

12-3.212 

12-3.213 


12-3.214 

12-3.215 

12-3.250 


12-3.251 


12-3.252 
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12-3.305-50 Format for D&F for authority 
to negotiate a contract. 

12-3.305-51 Format for D&F for use of cost 
reimbursable or fixed-price 
incentive type contracts. 


Subpart 12-3.4—Types of Contracts 

12-3-305—5 Cost-plus-a-fixed-fee contract. 

12 - 3.408 Letter contract. 

12-3.450 Letter of intent. 

Subpart 12-3.6—Small Purchases 

12-3.603 Competition. 

12-3.603-1 Solicitation. 

12-3.650 Purchase orders. 

12-3.650—1 “Minimum billing’* quotations. 

12-3.650-2 Unpriced purchase orders. 

12-3 650-3 Estimated purchase orders. 

12-3.650-5 List of vendors. 

12-3.652 Service Contract Act of 1965. 

12-3.652-1 General. 

12-3.652-2 Purchase order transactions. 

12-3.652-3 Standard Form 44 transactions. 

12-3.653 Fast payment procedures. 

12-3.653-1 General. 

12-3.653-2 Condtions for use. 

12-3.653 *3 Preparation of orders. 

12-3.653-4 Fast payment clause. 

12-3.653-5 Consignee notification of non¬ 

receipt, damage, or noncon¬ 
formance. 

12-3.653-6 Responsibility for collection of 

debts. 


Subpart 12—3.7—Negotiated Overhead Rates 

12-3.700 Scope of subpart. 

12-3.703 Applicability. 

12-3.704 Contract clauses. 

12-3.704-1 Contracts with concerhs other 

than educational institutions. 

12-3.704-2 Contracts with educational in¬ 
stitutions. 

12-3.704-50 Interim payment of indirect 
costs. 

12-3.704-51 Audit determination—(actual) 


Subpart 12—3.8—Price Negotiation Policies and 
Techniques 


Sec. 

12-3.5010 Protests against award. 

12-3.5011 Notice of award technique. 

12-3.5012 Unsolicited contract proposals. 

Subpart 12—3.2—Circumstances 
Permitting Negotiation 

§ 12—3.200 Scope of subpart. 

(a) This subpart is applicable only to 
the Coast Guard. 

(b) Procurements by the Coast Guard 
may be effected by negotiation under 
any one of the 17 exceptions contained 
in 10 U.S.C. 2304(a). Except as modified 
in this subpart 12-3.2, the regulations set 
out in FPR Subpart 1-3.2 shall apply to 
Coast Guard negotiated procurement. 

§12—3.201 Nationul emergency. 

Section 2304(a)(1) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.202 Public exigency. 

Section 2304(a)(2) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.203 Purchases not in excess of 
$2,500. 

Section 2304(a) (3) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.204 Personal and professionuf 
services. 

Section 2304(a) (4) of 10 UJ3.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.205 Services of educational in¬ 
stitutions. 

Section 2304(a) (5) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 


12-3.801 

12-3.801-2 

12-3.807-6 

12-3.808 

12-3.808-2 

12-3.809 


Basic policy. 

Responsibility ,of contracting 
officers. 

Refusal to provide cost or 
pricing data. 

Profit or fee. 

Factors for determining fee or 
profit. 

Contract audit as a pricing aid. 


Swbport 12-3. 


12-3.5000 

12-35001 

12-3.5002 


12-3.5003 

12-35004 

12-35005 
12-3.5006 
12-3.5006-1 
12-3 5006-2 
12-35007 


12-3.5008 
12-35009 
12-35009-1 
[ 12-3.5009-2 


12-3.5009-3 


50—Solicitation of Proposals and 
Quotations 

Scope of subpart. 

Competition. 

Preparation of request for pro¬ 
posals or request for quota¬ 
tions. 

Receipt and safeguarding of 
offers. 

Solicitation for Informational 
or planning purposes. 

Bidders mailing lists. 

Pre-proposal conferences. 

General. 

Procedure. 

Amendment of request for pro¬ 
posals and request for quota¬ 
tions—prior to closing date. 

Late proposals and modifica¬ 
tions. • 

Treatment of procurement in¬ 
formation. 

Restrictions on disclosure and 
use of data in proposals. 
Disclosure of information dur¬ 
ing the pre-award or pre-ac¬ 
ceptance period. 

Pre-award notice of unaccept¬ 
able offers. 


§ 12-3.206 Purchases outride the United 
Slates. 

(a) Authority, Section 2304(a) (6) of 10 
U.S.C. shall be cited as the authority 
for Coast Guard procurement under this 
section “for property or services to be 
procured and used outside the United 
States, and its territories, possessions, 
and Puerto Rico.’' 

(b) Application. This authority shall 
be used only for the procurement of— 

(1) Supplies to be (1) shipped from, 
(ii) delivered, and (iii) used, or 

(2) Services to be performed outside 
of the United States, its possessions and 
Puerto Rico, irrespective of the place 
of negotiation or execution of the 
contract. 

§ 12—3.207 Medicines or niediral sup¬ 
plies. 

Section 2304(a)(7) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.208 Property purchased for au¬ 
thorized resale. 

Section 2304(a) (8) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.209 Subsistence supplies. 

Section 2304(a) (9) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 


§ 12—3.210 Impracticable to secure 
competition by formal advertising. 

Section 2304(a) (10) of 10 U.S.C. shall 
be cited as the authority for Coast Guard 
procurement under this section. 

§ 12—3.211 Experimental, development, 
or research work. 

(a) Authority. Section 2304(a) (11) of 
10 U.S.C. shall be cited as authority for 
Coast Guard procurement under this 
section. 

(b) Limitations. In addition to the lim¬ 
itations set forth in FPR 1-3.211 (b), de¬ 
terminations and findings for contracts 
negotiated under this section requiring 
expenditures of not more than $100,000, 
shall be made by the Comptroller, Coast 
Guard Headquarters (Commandant 
(F)); those in excess of $100,000 shall 
be made by the Commandant of the 
Coast Guard. 

(c) Reporting requirement. 

(1) Reports required by section 2304 
(e) , 10 U.S.C. to be made to the Congress 
on May 19 and November 19 of each 
year shall be made by Chief, Procure¬ 
ment Division (Commandant (FSP)), 
to the Department of Transportation, 
Office of Installations and Logistics. 
TAD-60, by May 1 and November 1 of 
each year of the purchases and contracts 
made under this section since the date 
of last report. 

(2) Reports shall contain the follow¬ 
ing information: 

(i) Name of contractor; 

(ii) Dollar amount of contract (in¬ 
cluding amendments); and 

(Ui) Brief description of the work re¬ 
quired to be performed under the con¬ 
tract (when necessary, because of the 
national security, the word “Classified” 
may be used in lieu of the description). 

§ 12—3.212 Purchases not to be publicly 
disclosed. 

(a) Authority. Section 2304(a) (12) of 
10 U.S.C. shall be cited as the authority 
for Coast Guard procurement under this 
section. 

(b) Limitations. Determinations and 
findings for negotiation under this sec¬ 
tion shall be made by the Commandant. 

§ 12—3.213 Technical equipment requir¬ 
ing standardization and interchange¬ 
ability of parts. 

(a) Authority. Section 2304(a) (13) of 
10 U.S.C. shall be cited as authority for 
Coast Guard procurement under this 
section. 

(b) Limitations. Determinations and 
findings for negotiation under this sec¬ 
tion shall be made by the Commandant. 

§ 12—3.214 Negotiation after advertis¬ 
ing. 

(a) Authority. Section 2304(a) (15) of 
10 U.S.C. shall be cited as authority for 
Coast Guard procurement under this 
section. Determinations and findings for 
negotiation under this section shall be 
made by the Commandant. 

(b) Limitations. In addi tion to the 
limitations imposed in FPR l-3.214(b) r 
the negotiated price must be less than 
the lowest rejected bid of any respon¬ 
sible bidder, as determined by the 
Commandant. 
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§ 12—3.215 Otherwise authorized by 
law. 

(a) Authority. Section 2304(a) (17) of 
10 U.S.C. shall be cited as authority for 
Coast Guard procurement under this 
section. 

(b) Application. The contract shall 
cite as authority to negotiate, in addi¬ 
tion to 10 U.S.C. 2304(a) (17), the appli¬ 
cable statute or United States Code 
reference. 

§ 12—3.250 Technical or specialized sup¬ 
plies requiring substantial initial in¬ 
vestment or extended period of prep¬ 
aration for manufacture. 

(a) Authority . Pursuant to 10 U.S.C. 
2304(a) (14), purchases and contracts 
may be negotiated if ‘‘for technical or 
special property that he ( the Comman¬ 
dant] determines to require a substan¬ 
tial initial investment or an extended 
period of preparation for manufacture 
and for which he determines that formal 
advertising would be likely to result in 
additional cost to the Government by 
reason of duplication of investment or 
would result in duplication of necessary 
preparation which would unduly delay 
the procurement of the property.** 

(b) Application. The authority of this 
section may be used for the procurement 
of technical or specialized supplies; for 
example, aircraft, radar, guided missiles, 
rockets, and similar items of equipment; 
major components of any of the fore¬ 
going, and any supplies of a technical or 
specialized nature which may be neces¬ 
sary for the use or operation of any of 
the foregoing. Such procurement gener¬ 
ally involves: 

(1) High starting costs which have 
already been paid for by the Government 
or by the supplier; 

(2) Preliminary engineering and de¬ 
velopment work that would not be useful 
to or usable by any other supplier; 

(3) Elaborate special tooling already 
acquired; 

(4) Substantial time and effort al¬ 
ready expended in developing a proto¬ 
type or initial production model; and 

(5) Important design changes which 
will continue to be developed by the 
supplier. 

The authority cited in this section will, 
in general, be used in situations where 
it is preferable to place a production 
contract with the supplier who had de¬ 
veloped the equipment, and thereby 
either assure to the Government the ben¬ 
efit of the techniques, tooling, and 
equipment already acquired by that sup¬ 
plier or avoid undue delay arising from a 
new supplier’s having to acquire such 
techniques, tooling, and equipment. This 
exception should not be used to avoid 
duplication of private investment unless 
this duplication would be likely to result 
in additional cost to the Government. 

(c) Limitations. The authority of this 
section requires a determination and 
findings by the Commandant which 
states: 

(1) The supplies are of a technical or 
special nature requiring a substantial in¬ 
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vestment or an extended period of prep¬ 
aration for manufacture; and 

(2) Procurement by formal advertis¬ 
ing either— 

(i) Would be likely to result in ad¬ 
ditional cost to the Government by rea¬ 
son of duplication of investment; or 

(ii) Would result in duplication of 
necessary preparation w r hich would un¬ 
duly delay the procurement. 

§ 12—3.251 Purchases in ihc inleresi of 
national defense or industrial mo¬ 
bilization. 

(a) Authority. Pursuant to 10 U.S.C. 
2304(a) (16), purchases and contracts 
may be negotiated if “he (the Comman¬ 
dant) determines that (1) it is in the 
interest of national defense to have a 
plant, mine, or other facility, or a pro¬ 
ducer, manufacturer or other supplier, 
available for furnishing property or serv¬ 
ices in case of a national emergency; or 

(2) the interests of industrial mobiliza¬ 
tion. in the case of such an emergency, 
or the interests of national defense in 
maintaining active engineering, research, 
and development, would otherwise be 
subserved.** 

(b) Application. The authority cited 
in this section may be used to effectuate 
such plans and programs as may be 
evolved under the direction of the Com¬ 
mandant to provide incentives to manu¬ 
facturers to maintain and keep active, 
engineering and design staffs and manu¬ 
facturing facilities available for maxi¬ 
mum production. The following are il¬ 
lustrative of circumstances with respect 
to w r hich this authority may be used: 

(1) When procurement by negotiation 
is necessary to keep vital facilities or sup¬ 
pliers in business or to make them avail¬ 
able in the event of national emergency. 

(2) When procurement by negotiation 
with selected suppliers is necessary in 
order to train them in the furnishing of 
critical supplies to prevent the loss of 
their ability and employee skills, or to 
maintain active engineering, research, 
and development work. 

(3) When procurement by negotiation 
is necessary to maintain properly bal¬ 
anced sources of supply for meeting the 
requirements of procurement programs 
in the interest of industrial mobilization. 
(When the quantity required is substan¬ 
tially larger than the quantity which 
must be awarded in order to meet the 
objectives of this authority, that portion 
not required to meet such objectives will 
ordinarily be procured by formal adver¬ 
tising or by negotiation under another 
appropriate negotiation exception.) 

(c) Limitations. The authority cited in 
this section shall not be used unless and 
until the Commandant has determined 
that— 

(1) It is in the interest of national de¬ 
fense to have a particular plant, mine, or 
other facility or a particular producer, 
manufacturer, or other supplier avail¬ 
able for furnishing supplies or services 
in case of national emergency and 
negotiation is necessary to that end; or 


(2) The interests of industrial mobili¬ 
zation in the case of a national emer¬ 
gency would be subserved by negotiation 
with a particular supplier; or 

(3) The interest of national defense in 
maintaining active engineering, research, 
and development would be subserved by 
negotiation with a particular supplier. 

(d) Reporting requirements. Reports 
required by section 2304(e) of 10 U.S.C. 
to be made to the Congress on May 19 
and November 19 of each year will be 
made by the Chief, Procurement Divi¬ 
sion (Commandant (PSP)), by May 1 
and November 1 of each year to the De¬ 
partment of Transportation, Director of 
Installations and Logistics, TAD-GO, of 
the purchases and contracts made under 
10 U.S.C. 2304(a) (16) since the date of 
last reporting. 

(1) Reports shall contain the follow¬ 
ing information: 

(1) Name of contractor. 

(ii) Dollar amount of contract 'in¬ 
cluding amendments). 

(iii) Brief description of the w ork re¬ 
quired to be performed under the con¬ 
tract. (When necessary, because of the 
national security, the word “classified’’ 
may be used in lieu of description.) 

(2) Negative reports are not required. 

§ 12—3.252 Negotiation of construction 
contracts. 

See DOTPR 12-18.301-50, 

Subpart 12-3.3 —Determinations, 
Findings, and Authorities 

§ 12—3.301 General. 

The determinations and findings re¬ 
quired to be made under PPR Pan 1-3 by 
the Coast Guard shall cite the appropri¬ 
ate section of Chapter 137 of Title 10 of 
United States Code. Determinations and 
findings of all other Administrations 
shall cite the appropriate section of Title 
41 of United States Code. 

§ 12-3.305 Format for determination* 
and findings. 

§ 12-3.305-50 Format for DAF for au¬ 
thority to negotiate a contract. 

Department or Transportation 
(Name of administration) 

DETERMINATION AND FINDINGS 

Authority to negotiate a contract under 
(insert authority) 

FINDINGS 

1. The proposed contract provides for 
procurement of (describe here the 
and scope of the work to be performed, 
eluding estimated cost). 

2. (In this and any subsequent 
graphs, set forth the facts and Circumstance 
that clearly and convincingly establish 
formal advertising would not he feasible au 
practicable for the procurement.) 

DETERMINATION 

Upon the basis of these findings. I 
determine that the proposed contract may 
negotiated without formal advertis.ng P 
suant to (insert authority). 

Date- - - 
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§ 12-3.303-51 Format for D&F for use 
of cost reimbursable or fixed-price 
incentive type contracts. 

Department of Transportation 
(Name of Administration) 
determination and findings 

Authority to use a (Insert type) contract 

FINDINGS 

1 . The proposed contract provides for the 

I procurement of (brief description of supplies 
f or services) at an estimated cost of $-« 

2. (In tills and any subsequent paragraphs 
I jet forth the facts that show why it Is im¬ 
practicable to secure supplies or services of 
the kind or quality required without the use 
of such type of contract, or that such method 
of contracting is likely to be less costly than 
other methods). 

determination 

Upon the basis of these findings, I hereby 
determine that it is impracticable to secure 
supplies or services of the kind or quality re¬ 
quired without the use of (Insert type of 
I contract). [Alternate: • • • I hereby deter- 
I mine that the use of (insert type of contract) 

I is likely to be less costly than other methods. ] 
I (When a cost-plus-a-fixed fee Is involved, the 
I following finding is also to be made:) 

! Pursuant to (insert “41 U.S.C. 254(b)” or 
-10 U.S.C. 2306(d)”, as applicable). I hereby 
I determine that the estimated cost of the 

contract, exclusive of the fee. Is $__ 

that the fee in the amount of $- 

ia-percent of the estimated oost. ex¬ 

clusive of fee. and that the fee is within 
statutory and administrative limitations. 
Date.. 


Subpart 12-3.4—Types of Contracts 

§ 12-3.105—5 Cost-plus-a-fixed-fee con¬ 
tract. 


In the case of a cost-plus-a-fixed-fee 
contract with a nonprofit or not-for- 
profit organization, the fee shall not ex¬ 
ceed 5% of the estimated cost of the con¬ 
tract, exclusive of fee, unless approved in 
writing by the Director, Office of Installa¬ 
tions and Logistics. OST. 

§ 12-3.108 Letter Contract. 


I (a) Request for approval. The use of 
letter contracts must be approved in ad¬ 
vance on a case-by-case basis by the head 
of the procuring activity. The request for 
approval must state: the necessity and 
advantage to the Government in issuing 
the letter contract; why no other type of 
contract is suitable; name and address of 
the proposed contractor; duration of 
proposed letter contract in number of 
I oays from date of execution; amount ot 
If a contl *act and estimated amount of 
aennitive contract showing source and 
citation of funds with statement that 
junds are available; the estimated de- 
fijerydate or dates and the proposed type 
oi definitive contract. 

iJr* Limi tations. In addition to the Iim- 
wations prescribed in FPR 1-3.408 (c), the 
apply to, and shall be expressly 
^ted in, each letter contract: 

Period of effectiveness for the 
ww ^^ract, deluding a specific date 
'pmriefinitization will be completed. 

tn ate no * be Iate r than the first 
occur of the following: 

the LP 1 ®of 120 days from 
h date of the letter contract; or 


(ii) The date by which 40 percent of 
the performance of the work will be 
completed. 

(2) The maximum liability of the 
Government stated in the letter contract 
shall not exceed 50 percent of the total 
estimated cost of the procurement. 

Amendments to letter contracts to ac¬ 
complish new procurement are subject 
to the same limitations as new letter con¬ 
tracts. 

(c) Content. In addition to the re¬ 
quirements in FPR 1-3.408(d), the letter 
contract shal also: 

(1) Incorporate, by reference or oth¬ 
erwise. all clauses required by statute. 
FPR, DOTPR, and optional standard and 
special clauses determined to be appli¬ 
cable. 

(2) State that the definitive contract 
shall contain all provisions under sub- 
paragraph (1) of this paragraph. 

(3) Contain an overall price ceiling 
or a maximum ceiling on fee, where a 
quoted price has been received and it is 
considered appropriate to limit the Gov¬ 
ernment's ultimate liability. 

§ 12—3.150 Letters of intent. 

Letters of intent shall not be used. 

Subpart 12-3.6—Small Purchases 

§ 12—3.603 Competition. 

§ J2—3.603—1 Solicitation. 

(a) Purchases not in excess of $250. 
Small purchases not exceeding $250 may 
be accomplished without securing com¬ 
petitive quotations whenever there exists 
a basis for determining that the price 
to be paid is reasonable. However, such 
purchases shall be distributed equitably 
among qualified suppliers. 

(b.) Purchases in excess of $250 hut 
not in excess of $2 t 500. Where the esti¬ 
mated dollar amount of the procurement 
exceeds $250, the solicitation shall nor¬ 
mally be made of at least three sources 
of supply. Where there are more than 
three names on the list of vendors for 
an item, the mailing list for a particu¬ 
lar solicitation should include the ven¬ 
dor who received the award on the pre¬ 
vious solicitation, if he performed sat¬ 
isfactorily, and two other vendors (on a 
rotated basis) from the list of vendors. 
While there may be instances where 
quotations should be solicited from ad¬ 
ditional sources, soliciting quotations 
from at least three suppliers ordinarily 
is sufficient. Care should be taken to 
prevent administrative costs from being 
disproportionate to the amount of the 
purchase. The number of quotations ob¬ 
tained and considered or the number of 
sources of supply utilized when making 
small purchases will depend to a large 
extent on what knowledge the purchas¬ 
ing officer has of the current availabil¬ 
ity and price of the desired item in com¬ 
mercial markets. 

§ 12—3.650 Purchase orders. 

§ 12—3.650—1 44 Minimum billing” quo¬ 

tations. 

Occasionally an item can be obtained 
only from a supplier who quotes a min¬ 
imum order price or a minimum order 


quantity, which either unreasonably ex¬ 
ceeds the agency’s needs or results in 
an unreasonable price for the quantity 
required. If practicable before placing 
the order the requiring activity should 
be informed in such cases of all facts 
regarding the quotation and considera¬ 
tion should be given to increasing the 
quantity, consolidation of orders, or 
other appropriate action. The file shall 
be documented to show the final action 
taken in such cases. 

§ 12—3.650—2 Unpriced purchase orders. 

(a) General. An unpriced purchase 
order is an order for supplies or services 
the price of which is not firmly estab¬ 
lished at the time of issuance of the 
order. Such orders shall contain a “NOT 
TO EXCEED” provision. The contract¬ 
ing officer shall assure that suppliers 
receiving unpriced purchase orders are 
carefully selected. 

(b) Conditions for use. An unpriced 
purchase order may be used only when 
all of the following conditions are 
present: 

(1) The purchase will not exceed 
$2,500, and 

(2) It is Impractical to obtain pricing 
In advance or issuance of the purchase 
order, and 

(3) The procurement is for (i) repairs 
to equipment requiring disassembly to 
determine the nature and extent of such 
repairs, (ii) sole source material for 
which cost cannot be readily established, 
or (iii) supplies or services where prices 
are known to be competitive but exact 
prices are not known. 

( c) P rocedures. A realistic “NOT TO 
EXCEED” limitation shall be placed on 
the order w T hich shall be stated in the 
notice to supplier provision in the blank 
space provided. This amount shall be 
obligated subject to adjustment when 
the firm price is established. Each un¬ 
priced purchase order shall contain the 
following provision on the face of the 
order: 

Notice to supplier: This is a firm order if 
the total price does not exceed the amount 

of $-If the amount to be Invoiced will 

exceed the amount stated below, or if you 
cannot furnish the work described In exact 
accordance with the description and delivery 
schedule set forth herein. WITHHOLD PER¬ 
FORMANCE and immediately notify the Con¬ 
tracting Officer giving your quotation or pro¬ 
posed substitution or changes. In no event 
will the total amount paid under this order 
exceed the amount stated unless and until 
the order has been amended in writing and 
signed by the Contracting Officer. 

The contracting officer or his designated 
representative shall certify that the in¬ 
voiced price is fair and reasonable and 
process the invoice for payment. Suitable 
local records and controls of outstanding 
unpriced purchased orders shall be main¬ 
tained to assure regular followup with 
suppliers until the order is firmly priced. 
These records should include any in¬ 
formation available to support the fair¬ 
ness and reasonableness of the proposed 
monetary limitation. If the firm price 
exceeds the “not to exceed” price and 
the contracting officer determines, never¬ 
theless, that such purchase be made 
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from the supplier, the order shall be 
amended accordingly; provided that in 
no event may the amount of the order 
exceed $2,500. If the firm price does not 
exceed the “not to exceed” price; the 
order should not be amended for the 
sole purpose of changing the estimated 
price to a firm price. 

§ 12—3.650—3 Estimated purchase 
orders. 

(a) General. An estimated purchase 
order is an order of $50 or less for sup¬ 
plies or services the price of which is not 
firmly established at the time of issuance 
of the order but which, unlike the un¬ 
priced purchase order, provides for ap¬ 
proval and payment of billed prices with¬ 
out referral to the contracting officer. 
Such orders may be issued w r hen it is not 
practical to obtain a firm price as when, 
for example, the need is urgent or the 
vendor is other than a local source and 
the administrative cost to secure a firm 
offer would be disproportionate to the 
value of the order. 

(b) Preparation of order . The word 
ESTIMATED, the total price, and a pro¬ 
vision reading substantially as follows 
shall be included on the order: 

Notice to supplier: This is a firm order if 
the amount to be Invoiced does not exceed 
the estimated amount stated by $5 or 25 
percent, whichever is greater. In such cases, 
submit your invoice to the Paying Office. If 
the amount to be invoiced will exceed the 
stated limitations, WITHHOLD PERFORM¬ 
ANCE and immediately notify the Contract¬ 
ing Officer. In no event will the total amount 
paid under this order exceed the stated 
amount (plus $5 or 25 percent, whichever is 
greater) unless and until the order has been 
amended in writing and signed by the Con¬ 
tracting Officer. 

§12—3.650—5 List of vendors. 

Each procurement office shall estab¬ 
lish such lists of vendors as are necessary 
for recurring requirements to assure ac¬ 
cess to adequate sources of supply. Where 
the number of firms on a list is consid¬ 
ered excessive, the list may be reduced by 
any method which will promote com¬ 
petition commensurate with the dollar 
value of the purchase to be made. If a 
rotation method is used, the vendors 
known to regularly submit the lowest 
price shall be solicited. 

§ 12—3.652 Service Contract Act of 1965. 

§ 12-3.652-1 General. 

The Service Contract Act of 1965 ap¬ 
plies, with certain exceptions, to Federal 
contracts whose principal purpose is to 
furnish services through the use of serv¬ 
ice employees. The Act applies without 
dollar limitation, but different contract 
clauses are required depending upon 
whether the contract price exceeds $2500. 

§ 12—3.652—2 Purchase order transac¬ 
tions. 

The Act applies to contracts made 
through use of purchase order forms if 
such contracts have as their principal 
purpose the furnishing of services 
through the use of service employees and 
if such contracts are not otherwise ex¬ 
empt. The clause prescribed in FPR 


1-12.904-2 shall be included in purchase 
orders subject to the Act's coverage. 

§ 12—3.652—3 Standard Form 44 trans¬ 
actions. 

Since the use of Standard Form 44 in¬ 
volves, for all practical purposes, simul¬ 
taneous placing of purchase orders and 
delivery of the items ordered, no written 
terms and conditions are included on the 
SF-44. Therefore, the Service Contract 
Act clause need not be incorporated in 
SF-44. 

§ 12—3.653 Fast payment procedures. 

§ 12—3.653—1 General. 

The procedure is designed to simplify 
the handling and payment of small pur¬ 
chases. It provides for payment for sup¬ 
plies based on the vendor’s submission of 
an invoice which constitutes a represen¬ 
tation that ordered supplies have been 
delivered in accordance with the pro¬ 
visions of the purchase order. The vendor 
agrees, by acceptance of the order, to re¬ 
place, repair, or correct supplies not 
received by the consignee at destination, 
damaged in transit, or not conforming to 
the order. 

§ 12—3.653—2 Condition** for use. 

(a) Except as set forth in paragraph 
(b) of this section, the fast payment pro¬ 
cedure should be used to the maximum 
extent practicable, provided hs use is 
consistent with the other conditions of 
the procurement, when all of the con¬ 
ditions set forth below are present: 

(1) Each order does not exceed $2,500; 

(2) Title to the supplies will vest in 
the Government (i) upon delivery to a 
post office or common carrier for mailing 
or shipment to destination, or (ii> upon 
receipt by the Government w'hen the 
shipment is by means other than post 
office or common carrier: 

(3) The vendor agrees to replace, re¬ 
pair, or correct supplies not received at 
destination, damaged in transit, or not 
conforming to the order; and 

(4) The supplies will be shipped trans¬ 
portation or postage prepaid. Therefore, 
no Government Bill of Lading (GBL) 
will ever be issued. 

(b) Use of the fast payment procedure 
would not be indicated, for example, in 
small purchases by offices, vessels, air 
stations, bases, and other locations when 
material being purchased is destined for 
use at such activities and contract ad¬ 
ministration will be performed by the 
procurement office of such activities. 

§ 12—3.653—3 Prepara lion of orders. 

(a) Orders shall be issued on the ap¬ 
propriate purchase order form except 
that calls against blanket purchase 
agreements shall be issued in accordance 
with Administration procedures. Orders 
may be either priced or unpriced. 

(b) Special data to be included on 
purchase orders or in blanket purchase 
agreements using fast payment proce¬ 
dures are: 

(1) A requirement for the supplies to 
be shipped transportation or postage pre¬ 
paid; and 

(2) A requirement that invoices be 
submitted directly to the paying office 


designated in the order, or in the case 
of unpriced purchase orders, to the con¬ 
tracting officer. 

§ 12—3.653—4 Fast payment clause. 

The following clause shall be included 
in all fast payment orders: 

Fast Payment Procedure 

(a) General. This is a fast payment order 
Invoices will be paid on the basis of the 
Contractor’s delivery to a post office, common 
carrier, or, in shipment by other means, to 
the point of first receipt by the Government. 

(b) Responsibility for supplies. Title to 
the supplies shall vest in the Government 
upon delivery to a post’ office or common 
carrier for shipment to the specific destina¬ 
tion. If shipment is by means other than 
post office or common carrier, title to the 
supplies shall vest in the Government upon 
delivery to the point of first receipt by the 
Government. Notwithstanding any other pro¬ 
vision of the purchase order, the Contractor 
shall assume all responsibility and risk of 
loss for supplies (1) not received at destina¬ 
tion, (it) damaged In transit, or (iii) not 
conforming to purchase requirements. The 
Contractor shall either replace, repair, or 
correct such supplies promptly at his ex¬ 
pense, Provided: Instructions to do so are 
furnished by the Contracting Officer within 
ninety (90) days from the date title to the 
supplies vests in the Government. 

(c) Preparation of invoice. 

(1) Upon delivery of supplies to a post 
office, common carrier, or in shipments by 
other means, the point of first receipt by the 
Government, the Contractor shall prepare 
an invoice in accordance with the instruc¬ 
tions in this order, except that invoices 
under a blanket purchase agreement shall be 
prepared in accordance with the provisions 
of the agreement. In shipments by either post 
office or common carrier, the Contractor shall 
either (A) cite on his invoice the date of 
shipment, name and address of carrier, bill of 
lading number or other shipment document 
number, or (B) attach copies of such docu¬ 
ments to his invoice as evidence of shipment. 
In addition the Invoice shaU be prominently 
marked "Fast Pay.” In case ol delivery by 
other than po6t office of common carrier, a 
receipted copy of the Contractor’s delivery 
document shall be attached to the invoice as 
evidence of delivery. 

(2) If the purchase price excludes the co6t 
of transportation, the Contractor shall enter 
the prepaid shipping cost on the Invoice as 
a separate item. The cost of parcel post in¬ 
surance will not be paid by the Government. 
If transportation charges are separately 
stated on the Invoice, the Contractor agrees 
to retain related paid freight bills or otne 
transportation billings paid separately for ® 
period of 3 years and to furnish such bins 
to the Government when requested for auai 
purposes. 

(d) Certification of invoice. The Contractor 
agrees that the submission of an Invoice 
the Government for payment is a cert * 
tion that the supplies for which the Govern* 
ment is being billed have been Bhippeo £ 
delivered in accordance with * shipping » 
structions Issued by the ordering offlc * r ’ t 
the quantities shown on the Invoice, 

such supplies are in the quantity and c> • 

quality designated by the cited P urc 
order. 

§ 12-3.653-5 Consignor noUficaUonot 
nonrcceipt, damage, or nonrun 
ance. 

The consignee shall be instructed to 
notify the procurement office 
days after the specified date of de 
in the purchase order, of suppl ics 
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received or damaged In transit, or not 
conforming to purchase description. 

§12-3.653-6 Responsibility for collec¬ 
tion of ilebls. 

The contracting officer shall be pri¬ 
marily responsible for collecting debts 
resulting from failures of contractors to 
properly replace, repair, or correct sup¬ 
plies lost, damaged, or not conforming to 
purchase requirements. 

Subpart 12-3.7—Negotiated 
Overhead Rates 

§ 12-3.700 Scope of subpart. 

This subpart sets forth policy and pro¬ 
cedures governing negotiation of over¬ 
head rates for use in cost-reimbursement 
type contracts. 

§12-3.703 Applicability. 

| Negotiated final overhead rates are 
authorized for use primarily in cost- 
reimbursement type contracts for re¬ 
search and development with commercial 
organizations and nonprofit or educa¬ 
tional institutions. They may also be used 
in other cost-reimbursement type con¬ 
tracts. after a determination is made by 
[ the contracting officer that their use is 
advantageous to the Government. Where 
it is not apparent that any one of the 
[ major purposes enumerated in FPR 
I 1-3.702 results or will result by 
the use of negotiated final overhead 
rates, the contracting officer will provide 
for settlement of overhead by audit 
I determination. 

§ 12-3.701 Contract clauses. 

§ 12-3.704—1 Contracts with concerns 
other than educational institutions. 

When the “Negotiated Overhead 
Rates” clause set forth in FPR 1-3.704-1 
Is included in the contract, the appropri¬ 
ate “Indirect Cost” clause set forth in 
j DOTPR 12-3.704-50 shall also be in¬ 
cluded in the contract. When the con¬ 
tract is a cost-plus-incentive-fee type, 
delete “Allowable Cost, Fixed Fee, and 
Payment” from paragraph (a) of the 
clause in FPR 1-3.704-1 and substitute 
‘ Allowable Cost, Incentive Fee, and Pay¬ 
ment.” 

§ 12-3.704—2 Contracts with educa¬ 
tional institutions. 

When either the “Postdetermined” or 
Predetermined” negotiated overhead 
rates clauses in FPR 1-3.704-2 is in- 
in contract, the appropriate 
j ^direct Costs” clause set forth in 
12-3.704-50 shall also be in¬ 
cluded in the contract. 

* ^-3- 1 04—50 Interim payment of in¬ 
direct costs. 

<J a ' When the contract includes a 
Negotiated Overhead Rate” clause as 
fno , in FPR 1-3•704-1 or 1-3.704-2, 
one °f the clauses listed below (which- 
nrnL 15 , consis tent with the con tractor’s 
i, J7 al rnethod of interim and final over- 
in h, relmbu rsement) shall be inserted 
m the contract schedule. 

when f? 10 foUowin & clause shall be used 
inteHrvT 0 normal method of 

on hnu over head reimbursement is based 
Ulm 8 rates approved by the contract- 
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ing officer (normally through an ex¬ 
change of correspondence) rather than 
on formally negotiated provisional rates: 

Indirect Costs (Billing Rates) 

Pending the establishment of final over¬ 
head rates as provided for in the clause en¬ 
titled “Negotiated Overhead Rates”, the Con¬ 
tractor shall be reimbursed for indirect costs 
on the basis of billing rates mutually agreed 
upon by the Contracting Officer and the 
Contractor. 

Prior to establishing or changing the bill¬ 
ing rates, the contracting officer should 
seek the advice of the cognizant audit ac¬ 
tivity as to the acceptability of the billing 
rates proposed by the contractor. 

(2) The following clause shall be used 
when the contractor’s normal method of 
interim overhead reimbursement is based 
on negotiated provisional rates. The pro¬ 
visional rates will remain in effect until 
such time as the contract is amended. 
The rates shall be listed immediately be¬ 
low the clause along with the base of ap¬ 
plications for each rate listed: 

Indirect Costs (Provisional Rates) 

Pending establishment of final overhead 
rates as provided for in the clause entitled 
“Negotiated Overhead Rates”, the Contractor 
shall be reimbursed for indirect costs on the 
basis of the negotiated provisional rates set 
forth below, which rates shall remain in ef¬ 
fect until the contract Is amended to incor¬ 
porate either (a) final overhead rates for a 
specific period or periods or (b) revised ne¬ 
gotiated provisional overhead rates as pro¬ 
vided for in paragraph (e) of the clause of 
this contract entitled “Negotiated Overhead 
Rates". 

Prior to establishing or revising the ne¬ 
gotiated provisional rates, the contract¬ 
ing officer should request the contractor 
to submit for review his proposed over¬ 
head rates with supporting cost data, 
with a copy to the cognizant audit 
activity. 

(b) Provisional overhead rates may be 
revised after the contracting officer has 
received advice that the Department of 
Defense or other Government office spon¬ 
soring overhead negotiations with the 
contractor has negotiated acceptable 
overhead rates. 

§ 12—3.704—51 Audit determination— 
(actual). 

Where it is not apparent that any of 
the major purposes enumerated in FPR 
1-3.702 results or will result by the use 
of negotiated final overhead rates, the 
contracting officer will provide for settle¬ 
ment of overhead by audit determina¬ 
tion. In these cases the following clause 
shall be used in lieu of the “Negotiated 
Overhead Rate” clause prescribed in FPR 
1-3.704-1 or 1-3.704-2: 

Indirect Costs (Actual) 

In accordance with the “Allowable Cost, 
Fixed Fee, and Payment” clause of the con¬ 
tract, the contractor shall be paid his actual 
overhead cost. Allowable overhead cost will 
be determined In accordance with the prin¬ 
ciples set forth in Subpart 1-15.2 of the 
Federal Procurement Regulations. Any fail¬ 
ure of the parties hereto to agree as to what 
constitutes actual overhead costs shall be 
considered a dispute covering a question of 
fact within the meaning of the clause of this 
contract entitled “Disputes”. 


5081 

Subpart 12—3.8—Price Negotiation 
Policies and Techniques 

§12—3.801 Basic policy. 

§ 12—3.801—2 Responsibility of con¬ 
tracting officers. 

In the event a contractor insists on a 
price or demands a profit or fee which 
the contracting officer considers unrea¬ 
sonable, and if the contracting officer is 
unable to obtain a satisfactory solution 
after exhausting the courses of action set 
forth in FPR 1-3.801-2 (c), the matter 
shall be referred for resolution to the 
head of the procuring activity with a 
statement of facts and the contracting 
officer’s recommendations. 

§ 12—3.807—6 Refusal to provide cost or 
pricing data. 

(a) In addition to the data required 
by FPR 1-3.807-6, a referral to higher 
authority should indicate the impact on 
the affected procurement program if an 
award is not made to the refusing of¬ 
feror, and include a recommended 
course of action. If a decision is made to 
waive the requirement for submission 
of cost or pricing data, the determination 
and finding required by FPR 1-3.302(e) 
shall be made by the head of the agency 
or by his authorized designee. 

(b) When a waiver has been issued all 
offerors shall be notified that cost or 
pricing data furnished with the pro¬ 
posals will not be used to determine the 
reasonableness of the proposed contract 
price. 

§ 12—3.808 Profit or fee. 

§ 12—3.808—2 Factors for determining 
fee or profit. 

In determining the fee or profit, con¬ 
sideration must be given to the tax pos¬ 
ture of the organization. A fair and rea¬ 
sonable fee to a nonprofit or not-for- 
profit organization, with tax exemptions, 
would be considerably lower than a fee 
to a commercial enterprise with no tax 
exempt status. DOTPR 12-3.405-5 re¬ 
quires the approval of the Director, Office 
of Installations and Logistics, OST, for 
any proposed fee to a nonprofit or not- 
for-profit organization which exceeds 5 
percent of the estimated cost of the con¬ 
tract exclusive of fee. Each request for 
approval of such a fee shall include a 
detailed analysis of the factors by which 
the proposed fee was determined to be 
fair and reasonable. 

§ 12—3.809 Contract audit a* a pricing 
aid. 

(a) In establishing the due date for 
receipt of the auditor’s report, the mini¬ 
mum time which will be allowed by DOT 
contracting officers shall normally be 30 
days. Exceptions to this 30-day mini¬ 
mum period may be made only when 
program considerations require a shorter 
time. Urgency caused by end of year 
funding considerations will not be a 
justification for requiring a shorter 
period for advisory audit review. 

(b) When DCAA is assigned post¬ 
award audit responsibility under cost 
reimbursable contracts, the contractor 
shall be instructed to forward the first 
and final vouchers to the cognizant audi- 
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tor for audit review. The cognizant 
auditor shall also be furnished a paid 
copy of each voucher furnished under 
the contract. Where contracts continue 
for more than 1 year, an annual re¬ 
port will be issued by the auditor to the 
contracting organizations’ Office of 
Audit after the close of the contractor’s 
fiscal year. 

Subpart 12-3.50 —Solicitation of 
Proposals and Quotations 

§ 12—3.5(KH) Scope of subpart. 

This subpart applies to all negotiated 
procurement except small purchases. 

§ 12—3.5001 Competition. 

Unless negotiation with a sole source 
is justified, competitive proposals or quo¬ 
tations shall be solicited from the maxi¬ 
mum practicable number of qualified 
and eligible suppliers. 

§ 12—3.5002 Preparation of request for 
proposals or request for quotations. 

(a) Generally, requests for proposals 
or quotations shall be in writing. How¬ 
ever, in appropriate cases, such as the 
procurement of perishable subsistence, 
proposals or quotations may be solicited 
orally. When the request is to be in writ¬ 
ing, the following forms shall be used: 

(1) For negotiated construction con¬ 
tracts, the standard forms in FPR 
1-16.401. 

(2) For other than construction, 
Standard Form 33 (Solicitation, Offer, 
and Award) and Standard Form 33A 
(Solicitation Instructions and Condi¬ 
tions). 

(3) When an informational quotation 
is desired, Standard Form 18 (Request 
for Quotations). 

(b) Requests for proposals shall indi¬ 
cate the type of contract contemplated 
by the Government. When technical pro¬ 
posals are required, requests for pro¬ 
posals shall also indicate the factors on 
which the Government will evaluate the 
proposals. The relative weight to be ap¬ 
plied to each factor shall be indicated, or 
the factors shall be listed in their rela¬ 
tive order of importance. Any other fac¬ 
tors, excluding price, which will be given 
paramount consideration in making an 
award shall also be indicated. 

(c) The guidelines established in 
DOTPR 12-2.202-1 for minimum bidding 
times are applicable to requests for pro¬ 
posals or requests for quotations. 

§ 12—3.5003 Receipt am! safeguarding 
of offers. 

The instructions for the receipt and 
safeguarding of bids in FPR 1-2.401 shall 
also apply to the receipt and safeguard¬ 
ing of proposals and quotations. 

§ 12—3.5004 Solicitation for informa¬ 
tional or planning purposes. 

See FPR 1-1.314. 

§ 12—3.5005 Bidders mailing lists. 

Bidders mailing lists for negotiated 
procurements shall be established, main¬ 
tained, and utilized in accordance with 
FPR 1-2.205 and DOTPR 12-2.205-5. 


§ 12—3.5006 Pre-proposal conferences. 
§ 12-3.5006-1 General. 

(a) The pre-proposal conference is a 
procedure which may be used, generally 
in complex negotiated procurement, as 
a means of briefing prospective offerors 
after a solicitation has been issued but 
before offers or proposals are prepared. 

(b) Such a conference permits the 
Government to explain or clarify com¬ 
plicated specifications and requirements 
to interested firms. It may also be used to 
provide an opportunity for interested 
firms to examine a model of the equip¬ 
ment being procured, where for reasons 
such as security or limited quantities, 
such model can only be shown at a spe¬ 
cific time and location. 

§ 12-3.5006-2 Procedure. 

(a) Where it is determined to be in 
the best interests of the Government to 
hold a pre-proposal conference, the con¬ 
tracting officer shall make the necessary 
arrangements and notify all those to 
whom solicitations have been issued as 
to the time, place, and general nature of 
the proposed conference. If time permits, 
prospective offerors should be asked to 
submit, in advance, any questions they 
may have. 

(b) The pre-proposal conference shall 
be conducted by the contracting officer 
or his representative, with participation 
by technical and legal personnel as 
appropriate. 

(c) All prospective offerors shall be 
furnished identical information in con¬ 
nection with the proposed procurement. 
All conferees shall be advised that re¬ 
marks and explanations at the confer¬ 
ence shall not qualify the terms of the 
solicitation and specifications unless the 
solicitation is amended in writing. A 
summary shall be made of the confer¬ 
ence and copies furnished prospective 
offerors. 


be furnished promptly to all other pro¬ 
spective offerors as an amendment to the 
request if the lack of such information 
would be prejudicial to uninformed of¬ 
ferors or quoters. No award shall be made 
on request for proposals unless such 
amendment thereto has been issued in 
sufficient time to permit prospective of¬ 
ferors to consider such information in 
submitting or modifying their proposals. 

§ 12—3.5008 Late proposals nrul modi. 

Orations. 

(a) Proposals which are received in 
the office designated in the request for 
proposals after the time specified for 
their submission are "Late Proposals.” 
Late proposals shall not be considered 
for award except under the circum¬ 
stances set forth in FPR 1-2.303 relating 
to late bids or where only one proposal 
is received. (For the purpose of applying 
the late bid rules to late proposals, un¬ 
less a specified time for receipt of pro¬ 
posals is stated in the request for pro¬ 
posals, the time for such receipt shall be 
deemed to be the time for close of busi¬ 
ness of the office designated for receipt 
of proposals on the date stated in the re¬ 
quest for proposals.) Exceptions may be 
authorized only by the head of the pro¬ 
curing activity, and only where con¬ 
sideration of a late proposal is of ex¬ 
treme importance to the Government, as 
for example where it offers some impor¬ 
tant technical or scientific breakthrough 
or a substantially lower price. To deter¬ 
mine the possible existence of such ex¬ 
treme importance, all late proposals 
shall be opened prior to award and if not 
considered for award shall be returned 
to the offeror. Accordingly, in these 
cases, the procedures in FPR 1—2.303-6 
and 1-2.303-7 regarding the disposition 
of late bids will not apply. 

(b) Each request for proposals shall 
include the following provision in the 
Schedule: 


§ 12—3.5007 Amendment of request for 
proposals and request for quota¬ 
tions—prior to closing date. 

(a) If after issuance of a request for 
proposals or quotations, but before the 
closing date of their receipt, it becomes 
necessary to make changes in quantity, 
specifications, delivery schedules, or clos¬ 
ing dates, or to correct a defect or am¬ 
biguity, such changes shall be accom¬ 
plished by issuance of an amendment to 
the request, whether or not a preproposal 
conference is held. SF-30 shall be used 
for amending requests for proposals. 

.(b) When it is considered necessary 
to issue an amendment to a request for 
proposals or request for quotations, the 
period of time remaining before closing 
and the need for extending this period 
by postponing the time set for closing 
must be considered. Where only a short 
time remains before the time set for 
closing, consideration should be given to 
notifying offerors or quoters of an exten¬ 
sion of time by telegram or telephone. 
Such notification should be confirmed in 
the amendment. 

(c) Any information given to a pro¬ 
spective offeror concerning a request for 
proposals or request for quotations shall 


Late Offers and Modifications 


The following changes are made in Para¬ 
graph 8 of Standard Form 33A: 

(1) The parenthetical introduction P re * 
ceding subparagraph (a) is deleted. 

(2) In subparagraph (a), the words •'Of¬ 
fers and modifications of offers (or with¬ 
drawals thereof, if this solicitation Is adver¬ 
tised)’* are deleted and the following sub¬ 
stituted therefor: "Except as provided in 
paragraph 13-3.5008 of the Department ol 
Transportation Procurement Regulations 
(41) CFR 12-3.5008), offers and modifica¬ 
tions of offers". 

(c) Offerors submitting late proposals j 
or modifications shall be notified in ac¬ 
cordance with FPR 1-2.303-6, except 
that the notices provided for therem 
shall be appropriately modified to relate 
to the request for proposals. 

(d) The provisions of paragraph 

of this section are also applicable to late 
quotations. In the case of a request i 
quotation, the provision set forth 
DOTPR 12—3.5008(b) shall be appropri¬ 


ately modified. 

(e) In the exceptional circumstance 
where the head of the procuring acuvw 
concerned authorizes an exception ir 
paragraph (a) of this section, th e 
tracting officer shall resolicit all nr* 
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(including late offerors) which have sub¬ 
mitted proposals and are determined to 
be capable of meeting current require¬ 
ments. Such resolicitation shall specify 
a date for submission of new proposals 
and include the provision set forth in 
DOTPR 12-3.5008(b). 

(f) The normal revisions of proposals 
by selected offerors occurring during the 
usual conduct of negotiations with such 
offerors are not to be considered as late 
proposals. 

(g) Modifications of proposals (other 
than the normal revision of proposals by 
selected offerors during the usual con¬ 
duct of negotiations with such offerors) 
which are received in the office desig¬ 
nated in the requests for proposals after 
the time specified for submission of pro¬ 
posals are “Late Modifications.” Late 
modifications shall be subject to the rules 
applicable to late proposals set forth in 
this section. However, a modification 
received from an otherwise successful 
offeror which is favorable to the Gov¬ 
ernment shall be considered at any time 
that such modification is received. The 
provisions of this section are also 
applicable to late modifications of 
quotations. 

§ 12-3.3009 Treatment of procurement 
information. 


§ 12-3.3009—1 Restrictions on disclo¬ 
sure and use of data in proposals. 


ta> Requests for proposals may re¬ 
quire the offeror to submit data with his 
proposal which may include a design or 
plan for accomplishing the objectives of 
the procurement. Such data may include 
information which the offeror does not 
want disclosed to the public or used by 
the Government for any purpose other 
than evaluation of the proposals. 

R>i Contracting officers and other 
Government personnel shall not refuse 
to consider any proposal merely because 
it or the data submitted with it is so 
marked with a restrictive legend. Those 
portions of the proposal and data which 
we so marked (except for information 
which is also obtained from another 
source without restriction) shall be used 
evaluate the proposal and shall 
uot be disclosed outside the Government 
without the written permission of the 
offeror. If it is desired to duplicate, use, 
or disclose the data of the offeror to 
wnom the contract is to be awarded, for 
Purposes other than to evaluate the pro¬ 
posal, the contract should so provide. 

§ 12-3.3009—2 Disclosure of in forma- 

1,0,1 miring the pre-award or pre- 

aceoptance period. 


< a) General. See FPR 1-3.805-1 (b) 
of infonnati 08 regarding the disclosure 


tinn \ Eq !i al consi deration and informa - 
inn a . V ros Peetive contractors. Dur- 
rpnnif j nterval between mailing of 
anrtn^? fo f. pr °P°sals (or quotations) 
“! e ma king of awards, discussion of 
trartm° CUre i nent Prospective con- 
nicfli and the transmission of tech- 
cond °L otber information shall be 
of rha ted by or with foe knowledge 
nec^?? tr ? cting officer * exce Pt that 
ai * technical or other information 


during such period may be transmited to 
prospective contractors by other person¬ 
nel via contracting personnel, ( at meet¬ 
ings arranged by contracting personnel, 
or by official correspondence from the 
contracting officer to the originating ac¬ 
tivity or technical office seeking clarifi¬ 
cation of the matter in question. In the 
conduct of necessary discussion of a re¬ 
quest for proposals (or quotations) with 
suppliers, no personnel shall furnish any 
information to a supplier which may 
afford him any advantage over others. 
However, general information which 
would not be prejudicial to others may 
be furnished upon request, e.g., explana¬ 
tions of a particular contract clause or a 
particular condition of the schedule. 
When necessary to clarify ambiguities, 
or correct mistakes or omissions, an 
appropirate amendment to the solicita¬ 
tion shall be issued. 

§ 12—3.5009—3 Pre-award notice of un¬ 
acceptable offers. 

In any procurement in excess of 
$10,000 in which it appears that the 
period of evaluation of proposals is likely 
to exceed 60 days or in which a limited 
number of suppliers have been selected 
for additional negotiation, the contract¬ 
ing officer, upon determination that a 
proposal is unacceptable, shall provide 
prompt notice of that fact to the source 
submitting the proposal. Such notice 
need not be given where the proposed 
contract is to be awarded within a few 
days and notice pursuant to FPR 1-3.103 
would suffice. In addition to stating that 
the proposal has been determined unac¬ 
ceptable, notice to the offeror shall indi¬ 
cate, in general terms, the basis for such 
determination and shall advise that, 
since further negotiation with him con¬ 
cerning this procurement is not contem¬ 
plated, a revision of his proposal will not 
be considered. 

§ 12—3.5010 Protests against award. 

Protests against awards of negotiated 
procurements shall be processed in the 
same manner as prescribed in FPR 
1-2.407-8. 


§ 12—3.5011 Notice of award technique. 

When time is of the essence, the notice 
of award technique may be used as an 
acceptance of a proposal. To assure that 
the notice of award will constitute a 
valid acceptance of the offeror’s proposal, 
the contracting officer will insure that 
the proposal fully embodies the terms of 
the agreement between the parties. If 
the proposal Is changed, for any reason, 
the contractor must set forth his under¬ 
standing of any modifications or addi¬ 
tions in a letter to the contracting officer. 
The notice of award shall reference the 
contractor’s proposal and any other 
document modifying the proposal. The 
following is a sample notice of award: 


Notice of Award 


Gentlemen: 

The United States of America, acting 
through the undersigned contracting officer, 

hereby accepts your proposal No. __ 

dated -- as modified by your 

letter(s) of__to furnish (sup¬ 

plies, services, work) in accordance with 


RFP No.__ dated__ for a 

total price of $-This notice of award 

constitutes a binding contract obligation 
from time of mailing. All delivery dates wiU 
be computed from the date of this notice 
unless otherwise provided. 

A document formalizing this contract will 
be sent to you for signature as soon as 
possible. This formal contract will be dated 
and numbered as above. 

You are directed to proceed with the per¬ 
formance of this contract in accordance with 
the terms of your proposal and this 
acceptance. 

Sincerely, 

(Written Signature) 

(Typed Name) 

Contracting Officer_ 

[on copies only) 

(Date) 

Funds Citation: ___ 

Negotiation Authority: _ 

§ 12—3.5012 Unsolicited contract pro¬ 
posals. 

Department Order 4200.4 establishes 
the policies and procedures for processing 
unsolicited contract proposals. 


PART 12-4—SPECIAL TYPES AND 
✓ METHODS OF PROCUREMENT 

Subport 12-4.50—Utilization and Disposal of 
Personal Property Pursuant to Exchange/Sale 
Authority 

12—4.5001 General. 

Subpart 12—4.51—Procurement of Tax-Free 
Spirits 

12-4.5100 Scope of subpart. 

12-4.5101 Delegation of authority. 

12-4.5102 Procedure. 

Sub part 12—4.50—Utilization and 
Disposal of Personal Property Pur¬ 
suant to Exchange/Sale Authority 

§ 12-4.5001 General. 

The procedures governing the ex¬ 
change or sale of personal property are 
set forth in the Federal Property Man¬ 
agement Regulations (FPMR) Part 101- 
46. Prior to any disposal action. Federal 
agencies shall be solicited to the extent 
required by FPMR 101-46.301. See also 
FPMR 101-46.202 for restrictions and 
limitations, and FPMR 101-46.402 for 
cash and exchange (trade-in) bids. 

Subpart 12-4.51—Procurement of 
Tax-Free Spirits 

§12—1.5100 Scope of sulipnrt. 

This subpart covers the procurement 
of tax-free spirits and specially de¬ 
natured spirits. 

§ 12—4.5101 Delegation of authority. 

The Assistant Secretary for Adminis¬ 
tration and the Administrators of the 
Federal Aviation Administration, Federal 
Highway Administration, Federal Rail¬ 
road Administration, Urban Mass Trans¬ 
portation Administration, and the Com¬ 
mandant. U.S. Coast Guard have been 
delegated authority to execute Internal 
Revenue Service (IRS) application forms 
1486 and 1444 to procure specially de¬ 
natured spirits and tax-free spirits in 
accordance with §§211.231 and 213.142 
respectfully, of Title 26 of the Code of 
Federal Regulations. The foregoing offi- 
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cials may redelegate this authority to one 
or more officials within their organiza¬ 
tions but without power to further redel¬ 
egate. Any redelegation of this authority 
shall be in the form of a letter addressed 
to the Director, Alcohol and Tobacco Tax 
Division, Internal Revenue Service, 
Washington, D.C. 20224. 

§ 12—1.5102 Procedure. 

(a) See § 211.233 of Title 26 for pro¬ 
curement of specially denatured spirits, 
and § 213.143 of Title 26 for procurement 
of tax-free spirits. 

(b) If the application is to cover more 
than one geographical location, insert 
in Item 2, form 1486 or 1444: “Various 
locations of the (insert name of Admin¬ 
istration) as indicated by purchase 
order.” IRS processes the application 
and, on the same form, issues the permit 
to procure. The application form may be 
signed only by an official named in 
§ 12-4.5101 or his designee. The permit 
remains valid until surrendered by the 
Administration or canceled by IRS. 

(c) The permit issued on form 1444 
authorizes procurement from any Qual¬ 
ified distilled spirits plant. A listing of 
such plants is provided on IRS Document 
No. 5237. The list and revision service 
may be obtained upon request to IRS, 
Alcohol and Tobacco Tax Division, 1111 
Constitution Avenue NW., Washington, 
DC 20224. 


PART 12-5—SPECIAL AND DIRECTED 
SOURCES OF SUPPLY 

Subpart 12—5.50—Procurement Under Federal 
Supply Schedule Contracts 

See. 

12-5.5000 General. 

12-5.5001 Use of schedules. 

12-5.5002 Policy and procedures. 

Subpart 12-5.51—Procurement From GSA Supply 
Depots 

12-5.5100 General. 

Subpart 12-5.52—Procurement of Prison-Made 
Supplies 

12-55200 Policy. 

12-5.5201 Requests for the Schedule of 
Products made in Federal Penal 
and Correctional Institutions. 

Subpart 12-5.53—Procurement of Blind-Made 
Supplies 

12-5.5300 Policy. 

12-5.5301 Requests for the Schedule of 
Blind-Made Products. 

Subpart 12—5.54—Procurement Under the Econ¬ 
omy Act From or Through Another Federal 
Agency 

12-5.5400 Scope of subpart. 

12-5.5401 Authorization and policy relating 
to placing and filling orders. 
12-5.5402 Execution of agreements with 
agency heads. 

Subpart 12-5.55—Procurement of Printing and 
Related Supplies 

12-5.5501 Printing and related supplies. 

Subpart 12-5.50—Procurement Under 
Federal Supply Schedule Contracts 
§ 12-5.5000 General. 

The Federal Supply Service, General 
Services Administration, establishes con¬ 
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tracts for common use classes of sup¬ 
plies and services. These contracts are 
summarized in Federal Supply Schedules 
which list the contractors and the sup¬ 
plies and services which may be pur¬ 
chased from them. 

§ 12-5.5001 Use of schedule*. 

Federal Supply Schedules are manda¬ 
tory to the extent specified in each 
Schedule. Agencies required to use Fed¬ 
eral Supply Schedule contracts shall ob¬ 
tain needed items from this source in 
lieu of procuring similar items from other 
sources when the Federal Supply Sched¬ 
ule item will adequately serve the re¬ 
quired functional purpose. 

§ 12—5.5002 Policy and procedure**. 

The policy and procedures applicable 
to the purchase of Items from Federal 
Supply Schedule contracts are set forth 
in subpart 101-26.4 of the Federal Prop¬ 
erty Management Regulations. 

Subpart 12-5.51—Procurement From 
GSA Supply Depots 

§ 12—5.5100 General. 

Stock items available from General 
Services Administration shall be made in 
accordance with Subpart 101-26.3 of the 
Federal Property Management Regula¬ 
tions. That subpart “prescribes policy 
and procedures governing the procure¬ 
ment of items of supply stocked by GSA, 
including reporting and obtaining ad¬ 
justments for overages, shortages, and 
damages; the return of GSA items for 
credit; and the issue of used, repaired, 
and rehabilitated items in serviceable 
condition.” 

Subpart 12-5.52—Procurement of 
Prison-Made Supplies 

§ 12-5.5200 Policy. 

Under 18 UJS.C. 4124, Federal depart¬ 
ments and agencies are required to pur¬ 
chase at not-to-exceed current market 
prices, those products of the Federal 
Prison Industries, Inc., which are avail¬ 
able and which meet the procurement 
agencies’ requirements (also see FPMR 
101-26.601). 

§ 12—5.5201 Requests for the Schedule 
of Products made in Federal Penal 
and Correctional Institutions. 

Copies of the Schedule of Products 
made in Federal Penal and Correctional 
Institutions may be obtained from the 
UJ3. Department of Justice, Federal 
Prison Industries, Inc., Washington, D.C. 
20537. 

Subpart 12-5.53—Procurement of 
Blind-Made Supplies 
§ 12-5.5300 Policy. 

By the Wagner-O’Day Act of June 25, 
1938 (41 U.S.C. 46-48), all Federal de¬ 
partments and agencies are required to 
purchase their requirement of brooms, 
mops, ballpoint pens, and other suitable 
commodities from nonprofit-making 
agencies for the blind unless such com¬ 
modities are available for procurement 
from Federal Prison Industries, Inc. The 
Federal Supply Service, under the direc¬ 


tion of the Committee on Purchase of 
Blind-Made-Products, issues semiannu¬ 
ally, on January 1 and July 1. a new 
schedule (amendments are issued on 
April 1, and October 1 for interim 
changes) of Blind-Made-Products, list¬ 
ing commodities which must be procured 
through the National Industries for the 
Blind or workshops (see 41 CFR 51-1.4), 
This schedule includes item description, 
price and purchase procedures manada- 
tory on Federal agencies. (Also; ee FPMR 
101-26.601.) 

§ 12—5.5301 Request.** for the Schedule 
of Blind-Mndc-Products. 

Copies of the Schedule of Blind-Made- 
Products may be obtained from any GSA 
regional office. Offices not on the mailing 
list to obtain this Schedule regularly 
should submit GSA Form 457, Request 
for Federal Supply Schedules and Con¬ 
tractor’s Catalogs, which is also available 
from an GSA regional office. 

Subpart 12-5.54—Procurement Under 

the Economy Act From or Through 

Another Federal Agency 

§12—5.5100 Scope of suhpart. 

This subpart deals with orders for 
supplies or services placed with another 
Government department or agency pur¬ 
suant to the authority of the Economy 
Act of June 30. 1932, as amended (31 
UJS.C. 686), except that it does not apply 
to any procurement covered by other sub¬ 
parts of this Part 12-5. 

§ 12—5.5401 Aulhorizalion and policy 
relating to placing and filling order*. 

(a) It is the policy of the Department 
of Transportation not to place Govern¬ 
ment agencies in direct competition with 
commercial sources. Accordingly, prior 
to soliciting bids or proposals from com¬ 
mercial sources, it shall be decided 
whether to obtain supplies or services 
from Government agencies. Invitations 
for bids and requests for proposals shall 
not be sent to Government agencies. Cur¬ 
rent market prices, recent procurement 
prices, or prices obtained by informa¬ 
tional bids as provided in FPR 1-1.314 
may be used to ascertain whether pro¬ 
curement can be effected more cheaply 
from commercial sources. 

(b) Each procuring activity, when it is 
in the interest of the Government to do 
so, may place orders with any other Gov¬ 
ernment department or agency for sup¬ 
plies or services that any such requisi¬ 
tioned department or agency may be w 
a position to furnish or perform or to ob¬ 
tain by contract. 

(c) Where the Department procures 
commercial or Industrial products or 
services from another Government 
agency, any authorization required for 
the furnishing of such products or serv¬ 
ices, in accordance with BOB Circular 
No. A-76, dated August 30. WJ, 
shall be accomplished by the furnishing 
Government agency. 

§12-5.3402 Execution of agr.<nicnU 
with agency heads. 

Execution of any interdepartmental or 
interagency agreement which is to w 
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signed by the head of the other depart¬ 
ment or agency is reserved to the Secre- 
v. as provided in section 1.44 (i) of the 
0T Organization Manual (DOT 

f] 100.23). 

Subpart 12-5.55—Procurement of 
Printing and Related Supplies 

§ 12-5.5501 Printing and related sup¬ 
plier*. 

The Government Printing and Bind¬ 
ing Regulations of the Congressional 
[Joint Committee on Printing set forth 
jcific prohibitions and regulations for 
the acquisition of printing, binding, 
ikwork, envelopes, paper, and related 
ipplies. 


PART 12- 

F §£( 

12 - 6.000 


-FOREIGN PURCHASES 


Scope. 


-Supply 


[13-6.103 

-6.103-2 


4.104 

4.104-4 


12-4.105 


Svbport 12-6.1—Buy American Act- 
and Service Contracts 

Exceptions. 

Nonavailability in the United 
States. 

Procedures. 

Evaluation of bids and pro¬ 
posals. 

Excepted articles, materials, 
and supplies. 

Swbport 12-6.8—Balance of Payments Program 

12-6.801 General. 

4.801-50 Use of excess and near-excess 
foreign currencies. 

12-4.806 Procedures. 

! 12-6.806-2 Method of purchase. 

Stfbport 12-6.10—Omission of the Examination 
of Records Clause From Contracts With Foreign 

Contractors 

11-6.1004 Determinations and findings. 

Subpart 12-6.50—Purchases From Certain 
Communist Areas 

65001 Restrictions. 

85002 Contract provision. 

1 12-6.5003 Exceptions. 

j§ 12-6.000 Scope. 

This part includes restrictions and 
Procedures affecting procurements of 
loreign-made items; and restrictions on 
purchases from Communist countries or 

I areas. 

Subpart 12-6.1—Buy American Act— 
Supply and Contracts 

§ 12-6.103 Exceptions. 

* 12-6.103—2 Nonavailability in the 
united States. 

* a) . Certa i n items determined to be 
under the exception in FPR 

fiinco are sefc forth ^ DOTPR 12- 
supple not listed may be ex- 

itirmW 0I V y after a written determina- 
made the contracting 
thAfln de termination shall include 
me lowing information: 

Drli!? scription of the items(s) to be 
specific information per- 

features - performatice - 

cludi'n. qu ^ ntity ’ estimated cost (in- 
g duty, if any, separately shown). 


. sa-Pt. i- 


(3) Country of origin, and name and 
address of prospective contractor, if 
available. 

(4) Brief statement as to the necessity 
for the procurement. 

(5) Statement of effort made to pro¬ 
cure a similar item of domestic origin or 
statement that there is no domestic item 
which can be used as a reasonable 
substitute. 

When a determination has been made 
that the restrictions of the Buy Ameri¬ 
can Act are inapplicable for the end 
products being purchased, notification 
to this effect shall be included in the so¬ 
licitation and contract. 

(b) Notwithstanding the foregoing, 
procurement of foreign end products on 
the basis of ‘'nonavailability,” whether or 
not listed in DOTPR 12-6.105, shall be 
made only after a written determination 
has been made by the contracting officer 
and approved at a higher level in accord¬ 
ance with Administration procedures. 
Before granting such approval, or mak¬ 
ing such determination, the feasibility 
of foregoing the requirement or provid¬ 
ing a United States substitute shall be 
considered. 

(c) Notwithstanding paragraph (b) of 
this section, approvals and determina¬ 
tions may be made by the contracting 
officer covering individual procurements 
of spare and replacement parts for for¬ 
eign manufactured items, if the procure¬ 
ment must be restricted to the original 
manufacturer or his supplier in accord¬ 
ance with FPR 1-3.313. 

(d) Notwithstanding paragraph (b) 
of this section, approval is not required 
for: 

(1) Purchases for resale in domestic 
commissaries of brand name subsistence 
items of foreign origin for which there 
are no substitutes of U.S. origin. All pur¬ 
chases of such brand name subsistence 
items of foreign origin shall be made 
from domestic concerns. 

(2) Procurement of swords and scab¬ 
bards. 

(3) Procurement of books, pamphlets, 
newspapers, magazines, periodicals, and 
printed briefs and films not printed in 
the United States and for which do¬ 
mestic editions are not available. 

(4) Procurement of bananas, tea, cof¬ 
fee, spices, herbs, sugar, cocoa, cream of 
tartar, tapioca, and coconut. 

(e) The following is a format for 
the determination and findings of 
nonavailability: 

Department op Transportation 

DETERMINATION AND FINDINGS OF NONAVAIL¬ 
ABILITY UNDER THE BUT AMERICAN ACT RE¬ 
GARDING PURCHASE OF (ITEM DESCRIPTION) 

Findings 

(Set forth the Information required by 
DOTPR 12-6.103-2(a) ), 

Determination 

Upon the basis of these findings, I hereby 
determine that the above supplies are not 
mined, produced, or manufactured at the 
present time In the United States In suffi¬ 
cient and reasonably available commercial 
quantities and of a satisfactory quality; and 


that the provisions of the Buy American Act 
(41 U.S.C. lOa-d) are Inapplicable. 

(Add appropriate ap- _ 

proval when re- Contracting Officer 

quired by Admlnis- _ 

tration procedures) Date 

§ 12—6.104 Procedures. 

§ 12—6.104—4 Evaluation of bids and 
proposals. 

When a proposed award is required to 
be submitted to the head of the agency 
for decision pursuant to FPR 1-6.104-4 
(b) or FPR l-6.104-4(c) (1) or (c)(2), 
the submission shall include a copy of 
each bid or offer being considered for 
award, the date the bids or offers expire, 
a copy of the abstract of bids or offers, 
and a statement justifying the proposed 
award. 

§ 12—6.105 Excepted articles, material?*, 
and supplies. 

Pursuant to the Buy American Act, 
the Government has determined that the 
articles, materials, and supplies listed 
below are not mined, produced, or man¬ 
ufactured in the United States in suffi¬ 
cient and reasonably available commer¬ 
cial quantities of a satisfactory quality, 
or that it would be inconsistent with 
the public interest to apply the restric¬ 
tions of the Act to such articles, ma¬ 
terials, and supplies. When required to 
be incorporated into an end product or 
construction material manufactured in 
the United States, these items may be 
regarded as components of domestic 
origin for the purpose of determining the 
origin of such manufactured end product 
or construction material. However, the 
procurement of any of these items other 
than as components of domestic source 
end products or construction materials 
must be approved by the appropriate au¬ 
thority designated by the Administra¬ 
tions pursuant to DOTPR 12-6.103-2 (b). 

Acetylene black. 

Asbestos, amosite. 

Bananas. 

Beer extract. 

Bismuth. 

Brazil nuts, unroasted. 

Cadmium, ores and flue dust. 

Caicium cyanamide. 

Capers. 

Cashew nuts. 

Chestnuts. 

Chicle. 

Chrome ore or chromite. 

Cinchona bark. 

Cobalt, In cathodes, rondellee, or other 
primary forms. 

Cocoa beans. 

Coconut £md coconut meat, unsweetened. 
In shredded, desiccated, or similarly prepared 
form. 

Coffee, raw or green bean. 

Cork, wood or bark and waste. 

Cover Glass, Microscope Slide. 

Diamonds, Industrial, stones. 

Emetine, bulk. 

Ergot, crude. 

Pair Unen, altar. 

Fibers of the following types: Abaoe, agave, 
ooir, flax, and palmyra. 

Goat and kid skins. 

Graphite, natural. 

Hand Sewing Needles. 

Hog bristles for brushes. 

Hyosclne, bulk. 

Ipecac, root. 
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Leather, Sheepskin, Hair Type. 

Menthol, natural bulk. 

Mica. 

Nickel, primary. In ingots, pigs, shot, cath¬ 
odes, or similar forms; nickel oxide and 
nickel salts. 

Nitroguanidine (also known as picrite). 

Olive oil. 

Olives (green), pitted or stuffed in bulk. 

Opium, crude. 

Petroleum, crude oil, unfinished oils and 
finished products. 1 

Platinum and platinum group metals re¬ 
fined. as sponge, powder, ingots, or cast bars. 

Pyrethrum flowers. 

Quartz crystals. 

Quebracho. 

Radium salts. 

Rosettes. 

Rubber, crude and latex. 

Rutile. 

Silk, raw. 

Sperm oil. 

Spices and herbs in bulk. 

Sugars, raw. 

Talc, block, steatite. 

Tapioca flour and cassava. 

Tartar, crude, tartaric acid and cream of 
tartar In bulk. 

Tea in bulk. 

Thread, metallic (gold). 

Vanilla beans. 

Venom, cobra. 

Wax, camauba. 

Woods of the following species: Angelique, 
balsa, ekkl, grcenheart, lignum vitae, mahog¬ 
any and teak. 

(a) Crude oil means crude petroleum 
as it is produced at the wellhead and 
liquids (under atmospheric conditions) 
that have been recovered from mixtures 
of hydrocarbons which existed in a 
vaporous phase in a reservoir and that 
are not natural gas products. 

(b) Finished products means any one 
or more of the following petroleum oils, 
or a mixture or combination of such oils, 
which are to be used without further 
processing except blending by mechan¬ 
ical means; 

(1) Liquefied gases — hydrocarbon 
gases recovered from natural gas or pro¬ 
duced from petroleum refining and kept 
under pressure to maintain a liquid state 
at ambient temperatures; 

(2) Gasoline—a refined petroleum 
distillate which by its composition, is 
suitable for use as a carburant in internal 
combustion engines; 

(3) Jet fuel—a refined petroleum dis¬ 
tillate used to fuel jet propulsion 
engines; 

(4) Naphtha—a refined petroleum 
distillate falling within a distillation 
range overlapping the higher gasoline 
and tlie lower kerosenes; 

(5) Fuel oil—a liquid or liquefiable 
petroleum product burned for lighting or 
for the generation of heat or power and 
derived directly or indirectly from crude 
oil, such as kerosene, range oil, distillate 
fuel oils, gas oil, diesel fuel, topped crude 
oil, residues; 

(6) Lubricating oil—a refined petro¬ 
leum distillate or specially treated petro¬ 
leum residue used to lessen friction 
between surfaces; 

(7) Residual fuel oil—a topped crude 
oil or viscous residuum which, as ob¬ 


* Petroleum Definitions, as used in this 
subpart. 


tained in refining or after blending with 
other fuel oil, meets or is the equivalent 
of Military Specification Mil-F-859 for 
Navy Special Fuel Oil and any other 
more viscous fuel oil, such as No. 5 or 
Bunker C; 

(8) Asphalt—a solid or semisolid ce¬ 
mentitious material which gradually 
liquefies when heated, in which the pre¬ 
dominating constituents are bitumins, 
and which is obtained in refining crude 
oil; 

*9') Natural gas products—liquids 
(under atmospheric conditions), includ¬ 
ing natural gasoline, which are recovered 
by a process of absorption, absorption, 
compression, refrigeration, cycling, or a 
combination of such processes, from mix¬ 
tures of hydrocarbons that existed in a 
vaporous phase in a reservoir and which, 
when recovered and without processing 
in a refinery, otherwise fall within any 
of the definitions of products contained 
in subparagraphs (2) through (5), in¬ 
clusive, of this paragraph. 

(c) Unfinished oils means one or more 
of the petroleum oils listed in (b) above, 
or a mixture or combination of such oils, 
which are to be further processed other 
than by blending by mechanical means. 

Subpart 12-6.8—Balance of 
Payments Program 

§ 12—6.801 General. 

§ 12—6.801-SO U.He of cxocsh and near- 
cxeeHM foreign currencies. 

Where practicable, contracts and other 
obligations incurred in excess and near¬ 
excess currency countries should pro¬ 
vide for payment in foreign currencies 
rather than U.S. dollars notwithstanding 
the appropriation or fund that will be 
used for payment. This should include 
contracts with U.S. contractors to the 
extent that the contractor may be ex¬ 
pected to require such currencies for 
necessary expenses in the country in¬ 
volved. 

§ 12—6.806 Procedures. 

§ 12—6.806—2 Method of purchase. 

In lieu of the authority cited in FPR 
1-6.806-2, the following is applicable to 
Coast Guard procurement: Contracts 
entered into pursuant to conventional 
negotiation shall cite exceptions (2) 
through (17) of 10 U.S.C. 2304(a), as 
appropriate. Where such negotiation au¬ 
thority is not applicable or w’here con¬ 
tracts are entered into pursuant to the 
Balance of Payments Restricted Adver¬ 
tising method of procurement, 10 UJS.C. 
2304(a) <1) shall be cited as negotiation 
authority. 

Subpart 12—6.10—Omission of the 
Examination of Records Clause 
From Contracts With Foreign Con¬ 
tractors 

§ 12—6.1001 Determination!} and find¬ 
ings. 

A determination and finding made by 
the Coast Guard shall cite 10 U.S.C. 
2313(c) as authority for omission of the 
Examination of Records clause. Deter¬ 


minations and findings made by other I 
Administrations shall cite 41 USC 
254(c). 

Subpart 12-6.50 —Purchases From 
Certain Communist Areas 
§ 12—6.3001 Restrictions, 

Supplies originating from the following! 
countries shall not be acquired for public I 
use except as authorized by the Secre-1 
tary of the Treasury or his designee: 

(a) From China (except Formosa). 
North Korea, and North Vietnam, the I 
items set forth in § 500.204 of Part 500 1 
of Title 31 of the Code of Federal Regu-J 
lations. 

(b) From Cuba, any merchandise that! 
is of Cuban origin, or is or has been lo-l 
cated in or transported from or through! 
Cuba, or is made or derived in whole or! 
in part of any article which is the growth, ! 
produce, or manufacture of Cuba < § 515.-1 
204 of Part 515 of Title 31 of the Code] 
of Federal Regulations). 

§ 12—6.5002 Contract provision. 

(a) Instructions. The following clause] 
shall be included in all contracts for sup- 
plies, services, or construction, where] 
acceptance is to take place outsde the I 
United States, its possessions, or Puerto | 
Rico. The clause need not be included 
in purchase orders for small purchases 
where there Ls reasonable assurance of 
compliance with § 12-6.5001. 

(b) Clause. 

Procurement From Certain 
Communist Areas 

Unless he first obtains the written ap¬ 
proval of the Contracting Officer, the Con¬ 
tractor shall not acquire for use in the per- 
formwice of this contract any supplies, how¬ 
ever processed, which are or were located in 
or transported from or through China ^ex¬ 
cluding Formosa), North Korea, North Viet¬ 
nam, or Cuba, or any services originating] 
from sources within such countries. The] 
Contractor agrees to insert the substance « | 
this clause in all subcontracts hereunder 

§ 12—6.5003 Exceptions. 

Requests for exceptions to this subpart 
shall be forwarded through Administra¬ 
tion channels to the Director of Installa¬ 
tions and Logistics, TAD-60. 


PART 1 2-7— CONTRACT CLAUSES 

Sec. 

12-7.000 Scope of part. 

Subport 12-7.1—Clauses for Fixed-Price Supply 
Contracts 

12-7.100 Scope of subpart. 

12-7.150 Required clauses. 

12-7.150-1 Gratuities. 

12-7.150-2 New materials. . 

12-7.150-3 Priorities, allocations, and n* 

lotments. 

12-7.150-4 Interpretation or modincs 

ti°n. 

12-7.150-5 Notice of readiness for inspec¬ 
tion. 

12-7.150-6 Definition of delivery tern.s. 

12-7.150-7 Evidence of delivery. 

12-7.150-8 Withholding payment for no* 

delivery of data. 
12-7.150-9 Notice of delays. 

12-7.150-10 Termination for convene 

of the Government. 
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7.150-11 Dissemination of contract In¬ 

formation. 

-7.151 Clauses to be used when ap¬ 

plicable. 

-7.151-1 Patent indemnity. 

-7*151-2 Government-furnished prop¬ 

erty. 

-7151-3 Military security requirements. 

-7.151-4 Price redetermination (pros¬ 

pective) . 

-7.151-5 Price redetermlnatlon (retro¬ 

active) . 

-7151-6 Required sources for Jewel 

bearings. 

-7.151-7 Required source for aluminum 

ingot. 

-7.151—8 Stop work order. 

-7.151-9 Extent of quantity variation. 

-7.151-10 Value engineering. 

-7.151-11 Multi-year procurement. 

Subpart 12-7.6 —Clauses for Fixed-Price 
Construction Contracts 


-7.600 

-7.601 

-7,601-50 

-7.601-61 


-7.601-52 

-7.601-63 

-7.601-64 

-7.601-65 

-7.601-66 

-7.601-67 

-7.601-58 

-7.601-59 

-7.601-60 

-7.601-61 

-7.601-62 

-7.601-63 

-7.601-64 

-7.601-65 

-7.601-66 

-7.601-67 

-7.650 

-7.650-1 

-7.650-2 

-7.650-3 

-7.650-4 

-7.650-5 

-7.650-6 

-7.650-7 

■7.650-8 

-7650-9 

-7.650-10 

-7.650-11 

-7.650-12 

-7.650-13 

-7.650-14 

-7.650-15 

*-7.650-16 

-7.650-17 

-7.650-18 

-7.650-19 

-7.650-20 

-7.650-21 


Scope 

Required clauses. 

Gratuities* 

Protection of existing vegeta¬ 
tion. structures, utilities, 
and improvements. 

Operations and storage areas. 

Modification proposals—price 
breakdown. 

Work schedule. 

Cleaning up. 

Additional definitions. 

Safety requirements. 

Contracting officer’s represent¬ 
ative. 

Contact time—notice to pro¬ 
ceed. 

Rights in shop drawings. 

Notice of delays. 

Priorities, allocation, and al¬ 
lotments. 

Dissemination of contract In¬ 
formation. 

Guarantee. 

General conduct of work. 

Contractor inspector system. 

Information regarding Buy 
American Act. 

Clauses to be used when ap¬ 
plicable. 

Small business subcontracting 
program. 

Notice and assistance regard¬ 
ing patent and copyright in¬ 
fringement. 

Authorization and consent. 

Use and possession prior to 
completion. 

Military security require¬ 
ments. 

Performance of work by con¬ 
tractor. 

Government-furnished prop¬ 
erty. 

Shop drawings. 

Physical data. 

Disputes concerning labor 
standards. 

Variations in estimated quan¬ 
tities contracts. 

Availability and use of utility 

services. 

Misplaced material. 

Signal lights. 

Time extensions for delays to 
elements of the work. 

Progress charts and require¬ 
ments for overtime work. 

Special precautions for work 
at operating airports. 

Quantity surveys. 

Layout of work. 

Value engineering Incentive. 

Aluminum. 


Subpart 12—7.50—Clauses for Cost- 
Reimbursement Type Supply Contracts 


12-7.5000 

12-7.5001 

12-7.5001-1 

12-7.5001-2 

12-7.5001-3 

12-7.5001-4 

12-7.5001-5 

12-7.5001-6 

12-7.5001-7 

12-7.5001-8 

12-7.6001-9 

12-7.5001-10 

12-7.5001-11 

12-7.5001-12 

12-7.5001-13 

12-7.5001-14 


12-7.5001-15 

12-7.5001-16 

12-7.5001-17 

12-7.5001-18 

12-7.5001-19 

12-7.5001-20 

12-7.5001-21 

12-7.5001-22 


12-7.5001-23 

12-7.5001-24 

12-7.5001-25 

12-7.5001-26 

12-7.5001-27 

12-7.5001-28 

12-7.5001-29 

12-7.5001-30 

12-7.5001-31 

12-7.5002 

12-7.5002-1 

12-7.6002-2 

12-7.5002-3 

12-7.6002-4 

12-7.5002-5 

12-7.5002-6 

12-7.5002-7 

J2-7.5002-8 

12-7.5002-9 

12-7.5002-10 

12-7.5002-11 

12-7.5002-12 

12-7.5002-13 

12-7.5002-14 

12-7.5002-15 

12-7.5002-16 


Scope. 

Required clauses. 

Definitions. 

Changes. 

Limitation of cost or funds. 

Allowable cost, fee, and pay¬ 
ment. 

Inspection of supplies and 
correction of defects. 

Assignment of claims. 

Examination of records. 

Subcontracts. 

Utilization of small business 
concerns. 

Termination. 

Excusable delays. 

Disputes. 

Convict labor. 

Contract Work Hours and 
Safety Standards Act—over¬ 
time compensation. 

Walsh-Healey Public Contracts 
Act. 

Equal opportunity. 

Officials not to benefit. 

Covenant against contingent 
fees. 

| Reserved. J 

Insurance—liability to third 
persons. 

Authorization and consent. 

Notice and assistance regard¬ 
ing patent and copyright in¬ 
fringement. 

Utilization of concerns in labor 
surplus areas. 

Payment for overtime pre¬ 
miums. 

Dissemination of contract in¬ 
formation. 

Notice of delays. 

[Reserved.) 

Gratuities. 

Priorities, allocations, and al¬ 
lotments. 

New material. 

Interpretation or modification. 

Additional clauses. 

Buy American Act. 

| Reserved.) 

Military security requirements. 

Negotiated overhead ‘rates. 

Changes to make-or-buy pro¬ 
gram. 

Required source for jewel bear¬ 
ings. 

Value engineering. 

Multi-year procurement. 

| Reserved.) 

Aluminum. 

Stop work orders. 

Competition in subcontract¬ 
ing. 

Audit and records. 

Price reduction for defective 
cost or pricing data. 

Subcontractor cost and pricing 
data. 

Government property. 


Subpart 12-7.51—Clauses for Fixed-Price 
Research and Development Contracts 


12-7.5100 

12-7.5101 

12-7.5101-1 

12-7.5101-2 

12-7.5101-3 

12-7-5101-4 

12-7.5101-5 

12-7.5101-6 

12-7.5101-6 

12-7.5101-8 

12-7.5101-9 


Scope. 

Required clauses. 

Definitions. 

Changes. 

Payments. 

Standards of work. 

Inspection. 

Assignment of claims. 
Examination of records. 
Federal, state, and local taxes. 
Utilization of small business 


concerns. 

12-7.5101-10 Default. 


Sec. 

12-7.5101-11 

12-7.5101-12 

12-7.5101-13 

12-7.5101-14 

12-7.5101-15 


12-7.5101-16 

12-7.5101-17 

12-7.5101-18 

12-7.5101-19 

12-7.5101-20 

12-7.5101-21 


12-7.5101-22 

12-7.5101-23 

12-7.5101-24 

12-7.5101-25 

12-7.5101-26 

12-7.5101-27 

12-7.5101-28 

12-7.5102 

12-7.5102-1 

12-7.5102-2 

12-7.5102-3 

12-7.5102-4 

12-7.5102-5 

12-7.5102-6 

12-7.5102-7 

12-7.5102-8 

12-7.5102-9 

12-7.5102-10 

12-7.5102-11 


Termination for convenience of 
the Government. 

Disputes. 

Convict labor. 

Walsh-Healey Public Contracts 
Act. 

Contract Work Hours and 
Safety Standards Act—over¬ 
time compensation. 

Equal opportunity. 

Officials not to benefit. 

Covenant against contingent 
fees. 

Gratuities. 

Authorization and consent. 

Notice and assistance regarding 
patent and copyright in¬ 
fringement. 

Withholding payment for non¬ 
delivery of data. 

Utilization of concerns in la¬ 
bor surplus areas. 

Dissemination of contract in¬ 
formation. 

Priorities, allocations, and al¬ 
lotments. 

Notice of delays. 

New material. 

Interpretation pr modification. 

Clauses to be used when appli¬ 
cable. 

Buy American Act. 

Government-furnished prop¬ 
erty. 

Price reduction for defective 
cost or pricing data. 

Required sources for Jewel 
bearings. 

Competition in subcontracting. 

Audit and records. 

Subcontractor cost and pricing 
data. 

Value engineering. 

Aluminum. 

Military security requirements. 

Stop work orders. 


Subpart 12—7.52—Clauses for Cost-Reimburse¬ 
ment Type Research and Development Contracts 


12-7.5200 

12-7.5201 

12-7.5201-1 

12-7.5201-2 

12-7.5201-3 

12-7.5201-4 

12-7.5201-5 

12-7.5201-6 

12-7.5201-7 

12-7.5201-8 

12-7.5201-9 

12-7.5201-10 

12-7.5201-11 

12-7.5201-12 

12-7.5201-13 

12-7.5201-14 

12-7.5201-15 


12-7.5201-16 

12-7.5201-17 

12-7.5201-18 

12-7.5201-19 

12-7.5201-20 

12-7.5201-21 

12-7.5201-22 


12-7.5201-23 

12-7.5201-24 

12-7.5201-25 


Scope. 

Required clauses. 

Definitions. 

Changes. 

Limitation of cost or funds. 

Allowable cost, fee, and pay¬ 
ment. 

[ Reserved J 

Inspection and correction of 
defects. 

Assignment of claims. 

Examination of records. 

Subcontracts. 

Utilization of small business 
concerns. 

Termination. 

Disputes. 

Convict labor. 

Walsh-Healey Public Contracts 
Act. 

Contract Work Hours and 
Safety Standards Act—over¬ 
time compensation. 

Equal opportunity. 

Officials not to benefit. 

Covenant against contingent 
fees. 

Authorization and consent. 

Notice and assistance regard¬ 
ing patent infringement. 

[Reserved) 

Insurance—liability to third 
persons. 

Utilization of concerns in labor 
surplus areas. 

Payment for overtime pre¬ 
miums. 

Dissemination of contract 
information. 
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See. 

12-7.5201-26 

12-7.5201-27 

12-7.5201-28 

12-7.5201-29 

12-7.5201-30 

12-7.5202 

12-7.5202-1 

12-7.5202-2 

12-7.5202-3 

12-7.5202-4 

12-7.5202-5 

12-7.5202-6 

12-7.5202-7 

12-7.5202-8 

12-7.5202-9 

12-7.5202-10 

12-7.5202-11 

12-7.5202-12 

12-7.5202-13 

12-7.5202-14 

12-7.5202-15 

12-7.5202-16 

12-7.5202-17 


Notice of delays. 

Gratuities. 

Priorities, allocations, and 
allotments. 

New material. 

Interpretation or modification. 

Clauses to be used when appli¬ 
cable. 

Buy American Act. 

Military security requirements. 

Negotiated overhead rates. 

Changes to make-or-buy pro¬ 
gram. 

Required sources for Jewel 
bearings. 

Value engineering 

Multi-year procurement. 

| Reserved 1 

Aluminum. 

Stop work orders. 

Competition in subcontract¬ 
ing. 

Audit and records. 

Price reduction for defective 
cost or pricing data. 

Subcontractor cost and pricing 
data. 

Government property. 

Excusable delays. 

General Services Administra¬ 
tion supply sources. 


Subpart 12-7.54—Clauses for Architect- 
Engineer Contracts 


12-7.5400 

12-7.5401 

12-7.5401-1 

12-7.5401-2 


12-7.5401-3 

12-7.5401—4 

12-7.5401-5 

12-7.5401-6 

12-7.5401-7 

12-7.5401-8 

12-7.5401-9 

12-7.5401-10 

12-7.5401-11 


12-7.5401-12 

12-7.5401-13 

12-7.5401-14 

12-7.5401-15 

12-7.5401-16 

12-7.5401-17 

12-7.5401-18 

12-7.5401-19 

12-7.5401-20 

12-7.5401-21 

12-7.5402 

12-7.5402-1 

12-7.5402-2 

12-7.5402-3 

12-7.5402-4 

12-7.5402-5 


12-7.5403 

12-7.5403-1 

12-7.5403-2 

12-7.5403-3 


Scope. 

Required clauses. 

Definitions. 

Architectural designs and 
data—Government rights 
(unlimited). 

Disputes. 

Changes. 

Termination for convenience 
of the Government. 

Covenant against contingent 
fees. 

Officials not to benefit. 

Assignment of claims. 

Equal opportunity. 

Convict labor. 

Contract Work Hours and 
Safety Standards Act—over¬ 
time compensation. 

Gratuities. 

Examination of records. 

Composition of contractor. 

Termination for default. 

Responsibility of the architect- 
engineer. 

Interpretation or modification. 

Dissemination of contract 
Information. 

Inspection. 

Notice of delays. 

Certification of drawings and 
other documents. 

Clauses to be used when appli¬ 
cable. 

Military security requirements. 

Audit and records. 

Price reduction for decetive 
cost or pricing data. 

Subcontractor cost or pricing 
data. 

Architectural designs and 
data—Government rights 
(sole property). 

Additional clauses. 

Method of payment. 

Preparation of specifications. 

Agreement to redesign. 


Subpart 12-7.56—Clauses for Fixed-Price Vessel 
Repair, Alteration or Conversion Contracts 

12-7.5600 Scope of subpart. 

12-7.5601 Required clauses. 


12-7.5601-1 

12-7.5601-2 

12-7.5601-3 

12-7.5601-4 

12-7.5601-5 

12-7.5601-6 

12-7.5601-7 

12-7.5601-8 

12-7.5601-9 

12-7.5601-10 

12-7.5601-11 

12-7.5601-12 

12-7.5601-13 

12-7.5601-14 

12-7.5601-15 

12-7.5601-16 

12-7.5601-17 

12-7.5601-18 

12-7.5601-19 

12-7.5601-20 


12-7.5601-21 

12-7.5601-22 

12-7.5601-23 


12-7.5601-24 

12-7.5601-25 


12-7.5601-26 

12-7.5601-27 

12-7.5601-28 

12-7.5601-29 

12-7.5601-30 

12-7.5601-31 

12-7.5601-32 

12-7.5601-33 

12-7.5601-34 

12-7.5601-35 

12-7.5601-36 

12-7.5601-37 

12-7.5602 

12-7.5602-1 

12-7.5602-2 

12-7.5602-3 

12-7.5602-4 

12-7.5602-5 

12-7.5602-6 

12-7.5602-7 


Delivery and shifting of vessel. 

Performance. 

Inspection and manner of do¬ 
ing work. 

Subcontracts. 

Lay days. 

Changes. 

Extras. 

Payments. 

Government-furnished prop¬ 
erty. 

Liability and insurance. 

Title. 

Discharge of liens. 

Federal, State, and local taxes. 

Default. 

Delays. 

Termination for convenience 
of the Government. 

Disputes. 

Patent indemnity. 

Authorization and consent. 

Notice and assistance regard¬ 
ing patent and copyright 
Infringement. 

Buy American Act. 

Convict labor. 

Contract Work Hours and 
Safety Standards Act—over¬ 
time compensation. 

Walsh-Healey Public Contracts 

' Act. 

Department of Labor Safety 
and Health Regulations for 
Ship Repairing. 

Equal opportunity. 

Officials not to benefit. 

Covenant against contingent 
fees. 

Additional bond security. 

Interpretation or modification. 

Notice of delays. 

Gratuities. 

Examination of records. 

Utilization of small business 
concerns. 

Utilization of labor surplus 
area concerns. 

Assignment of claims. 

Definitions. 

Clauses to be used when appli¬ 
cable. 

Price reduction for defective 
cost or pricing data. 

Audit and records. 

Subcontractor cost and pric¬ 
ing data. 

Military security requirements. 

Guaranty. 

Priorities, allocations, and al¬ 
lotments. 

Index for specifications. 


§ 12-7.000 Scope of part. 


This part sets forth contract clauses 
for use in connection with the procure¬ 
ment of supplies and services. 


Subpart 12-7.1—Clauses for Fixed- 
Price Supply Contracts 

§12—7.100 Scope of subpart. 

Tliis subpart sets forth uniform con¬ 
tract clauses for use in fixed-price supply 
contracts in addition to those prescribed 
in FPR subpart 1-7.1. 

§ 12—7.150 Required clauses. 

The following clauses shall be inserted 
in all fixed-price supply contracts ex¬ 
ceeding $2,500. Additional clauses may be 
used which are considered by each Ad¬ 
ministration to be essential to its op¬ 
erations. 


§ 12-7.150-1 


Gratuities. 

Gratuities 


(a) The Government may, by written 
notice to the Contractor, terminate the right 
of the Contractor to proceed under this con- 
tract if it is found, after notice and hearing 
by the agency head or his duly authorize? 
representative, th$t gratuities (in the form 
of entertainment, gifts, or otherwise* were 
offered or given by the Contractor, or any 
agent or representative of the Contractor, to 
any officer or employee of the Government 
with a view toward securing a contract or 
securing favorable treatment with respect to 
the awarding or amending; or the making 
of any determinations with respect to the 
performing of such contract; provided, that 
the existence of the facts upon which the 
agency head or his duly authorized repre¬ 
sentative makes such findings shall be in 
issue and may be reviewed in any competent 
court. 

(b) In the event this contract is termi¬ 
nated as provided in paragraph (a) hereof 
the Government shall be entitled (il to pur¬ 
sue the same remedies against the Contractor 
as it could pursue in the event of a breach 
of the contract by the Contractor and ill) 
as a penalty in addition to any other I 
damages to which it may be entitled by law, I 
to exemplary damages in an amount (as 
determined by the agency head or his duly 
authorized representative) which shall be 
not less than three or more than ten times 
the cost incurred by the Contractor in pro¬ 
viding any such gratuities to any such 
officer or employee. 

(c) The rights and remedies of the Govern¬ 
ment provided in this clause shall not be 
exclusive and are in addition to any other 
rights and remedies provided by law or under 
this contract. 

§12-7.150-2 New materials. 

New Materials 

Except as to any supplies or components 
which the contract specifically provides need 
not be new. all supplies and components to 
be provided under this contract shall be new 
(not used or reconditioned, and not of such 
ago or so deteriorated as to impair their use* 
fulness or safety), of current production, and 
of the most suitable grade for the purpo^ 
Intended. 

§ 12-7.150-3 Priorities, allocations | 
allotments. 

Priorities, Allocations, and Allotments 

The Contractor shall follow the provisions 
of DMS Reg. 1 and all other applicable regu¬ 
lations and orders of the Business ana 
Defense Services Administration in obtaining 
controlled materials and other products an 
materials required for the performance 
this contract. 


5 12-7.150—1 Interpretation or inodifi-J 
ration.. 

Interpretation* or Modification 

No oral statement of any person. < ia(l 
written statement of anyone other than 
Contracting Officer, or his authorized rp 
tentative, shall modify or otherwise street a / 
provision of the contract. 

5 12-7.150-5 Notice of reading 

inspection. 

Notice of Readiness fob Inspection 

(a) If the contract provides for h 
it the Contractor’s plant, the co * { 

>hall give the Contracting Officer « * 
lays’ (unless a longer period is 
;he Schedule) written or telegraphic * - 
>f readiness for inspection in case* 
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purity clearance Is required for the Gov- 
roment Inspector. In cases where security 
Mice is required for the Government 
^ jctor to obtain access to the Contractor’s 
Suit, the Contractor shall so advise the Con¬ 
tacting Officer and give at least 8 days’ no- 
k’of readiness for Inspection. 

(b> In those cases where a Government 
^ctor Is assigned to the plant for the 
jse of conducting continuous inspec- 
ioas of production on the contract, and he 
i otherwise kept informed of the progress 
f production, the written notices, specified 
a ia) above, need not be given. 

|12-7.150-6 Definition of delivery 

terms. 

Definition of Delivery Terms 

The meaning of delivery terms used in 
s contract such as “f.o.b. origin”, “f.o.b. 
ation", “f.a.s. vessel, port of shipment”, 
ind other delivery terms shall be as those 
ns are defined in subpart 1-19.3 of the 
al Procurement Regulations. 

[12-7.150-7 Evidence of delivery. 
Evidence of Delivery 

When the contract delivery point Is “f.o.b. 
rtgin". evidence of delivery shall be sub- 
Mtted with invoices. In the case of freight 
r express shipment, this evidence shall be 
a the form of memorandum copies of Bills 
f Lading duly receipted by the carrier. In 
i case of parcel post shipments this evi- 
ice shall be by Post Office Certificate of 
lllng. Form 3817. If the Invoice submitted 
for payment is not accompanied by evidence 
[ delivery, discounts for prompt payment 
rill be computed from date’ of receipt of 
such evidence of delivery. When the contract 
lelivery point is other than “f.o.b. origin”, 
iridence of delivery will be obtained from 
ihe consignee. ' 

[12-7.150—8 Withholding payment for 
nondelivery of data. 

Withholding Payment for Nondelivery 
of Data 

(a) If technical data such as plans, draw¬ 
ings. reports, spare parts lists, repair parts 
fca. or the like, or instruction books (in¬ 
king manuscript or printer’s copy), or 
toy part thereof, are not delivered within the 
tone specified by this contract or are de¬ 
feat upon delivery, the Contracting Officer 
ball, at his discretion, withhold from each 
Jtfoice a percentage of the contract price in 
^rdance with the following table: 

ten total contract price Is: Percentage to 
t withheld is — 

; u*s than $250,000.__. 10 

I 1250.000 to $1.000,000_. 5 

I Over $1,000,000. 2 

Mb) The withholding of any sums pur- 
®aht to this clause shall not be construed as, 
institute In any manner, a waiver by the 
ernment of the Contractor’s obligation to 
nsh the data required under this con- 
1 In the event the Contractor fails to 
7? these Stents, the Government shall 
rI ghts and remedies provided by 
and pursuant to this contract in addition 
EL,!? not * n lleu of * sums withheld In 
fdance with this clause. 

! 12-7.1 JO-9 Notice of delays. 

Notice of Delays 

h * ncver the Contractor encounters 
fcd*w l K ty which ls delaying or threatens 
(far m th , e timel y performance of this con- 
actual or potential labor 
tvJ' Contractor shall Immediately 

In writing to the Con- 
2on 'JL rac€r * stating all relevant informa¬ 
nt in thereto. Such notice shall 

y way constitute a basis for an ex¬ 


tension of the delivery schedule or be con¬ 
strued as a waiver by the Government of any 
rights or remedies to which it Is entitled by 
law or pursuant to provisions of this con¬ 
tract. Failure to give such notice, however, 
may be grounds for denial of any request 
for an extension of the delivery schedule be¬ 
cause of such delay. . 

(b) The Contractor agrees to Insert the 
substance ol this clause, Including this par¬ 
agraph (b). In any subcontract hereunder; 
except that each such subcontract shall pro¬ 
vide that in the event its timely performance 
ls delayed or threatened by delay, the sub¬ 
contractor shall immediately notify his next 
higher tier subcontractor, or the prime con¬ 
tractor, as the case may be, of all relevant 
information with respect thereto. 

§ 12—7.150—10 Termination for conven¬ 
ience of the Government. 

The short-form termination for con¬ 
venience clause set forth in FPR 1- 
8.705-1 shall be inserted in contracts not 
exceeding $100,000. The long-term termi¬ 
nation for convenience clause set forth 
in FPR 1-8.701 shall be inserted in con¬ 
tracts exceeding $100,000. 

§ 12—7.150—11 Dissemination of con¬ 
tract information. 

Dissemination of Contract Information 

The Contractor shall not publish, permit 
to be published, or distribute for public 
consumption, any information, oral or writ¬ 
ten, concerning the results or conclusions 
made pursuant to performance of tills con¬ 
tract, without the prior written consent of 
the Contracting Officer. (Two copies of any 
material proposed to be published or dis¬ 
tributed shall be submitted to the Contract¬ 
ing Officer.) 

§ 12—7.151 Glauses to be used when 
applicable. 

The following clauses shall be in¬ 
cluded in the contract when their use 
is appropriate. 

§ 12—7.151—1 Patent indemnity. 

Insert the clause set forth in DOTPR 
12-9.6107-1 in accordance with the in¬ 
structions for its use. 

§ 12—7.151—2 Government-furnished 
property. 

When property will be furnished by 
the Government in the performance of 
the contract, insert the clause set forth 
below in the contract. When the con¬ 
tractor is to procure or provide property 
for the performance of the contract, 
title to which will vest in the Govern¬ 
ment, and the cost of which is to be 
reimbursable, insert the clause set forth 
in DOTPR 12-7.5002-16, entitled “Gov¬ 
ernment Property”, in lieu of the clause 
below. 

Government-Furnished Property 

(a) Property administration. The Con¬ 
tractor shall establish and administer a sys¬ 
tem to control, protect, preserve and main¬ 
tain Government property in his possession 
or under his control or that of his subcon¬ 
tractors. Such a system must be satisfactory 
to the Contracting Officer, and in accordance 
with this clause and any other requirements 
of the contract. 

(b) Government-furnished property. (1) 
The Government shall deliver to the Con¬ 
tractor, tor use in connection with and under 
the terms of this contract, the property 
described as Government-furnished property 


in the Schedule or specifications, together 
with such related data and information as 
the Contractor may request and as may rea¬ 
sonably be required for the Intended use of 
such property (hereinafter referred to as 
“Government-furnished property”). 

(2) The deUvery or performance dates for 
the supplies or services to be furnished by 
the Contractor under this contract are based 
upon the expectation that Government- 
furnished property suitable for use will be 
delivered to the Contractor at the time 
stated in the Schedule or, if not so stated. 
In sufficient time to enable the Contractor 
to meet such delivery or performance dates. 

(3) If the Schedule does not state a date 
when Government-furnished property will 
be delivered, the Contractor shall notify the 
Contracting Officer in writing of the date 
by which he requires such property to meet 
the contract delivery or performance dates. 
The Contractor shall allow a minimum of 30 
days for delivery of Government-furnished 
property, unless a different time Is specified 
in the Schedule. If not received 5 days before 
the date It is required by the Contractor, the 
Contracting Officer shall be so notified. 

(4) If Government-furnished property is 
not delivered to the Contractor by the date 
specified in the Schedule, or by the date 
specified by the Contractor pursuant to (3) 
above, the Contracting Officer shall, upon 
timely request made by the Contractor, make 
a determination of the delay. If any, occa¬ 
sioned the Contractor and shall equitably 
adjust the delivery or performance dates or 
the contract price, or both, and any other 
contractual provision affected by any such 
delay, In accordance with the procedures of 
the “Changes” clause of this contract. 

(5) In the event that Government-fur¬ 
nished property is received by the Contractor 
in a condition not suitable for intended use 
(except for such property furnished “as Is” 
or otherwise specified), the Contractor shall, 
upon receipt thereof, notify the Contracting 
Officer of such fact and, as directed by the 
Contracting Officer, either (1) return such 
property at the Government’s expense or 
otherwise dispose of the property, or (11) 
effect repairs or modifications. Upon comple¬ 
tion of (1) or (11) above, the Contracting 
Officer Lpon request of the Contractor shall 
equitably adjust the delivery or performance 
dates or the contract price, or both, and any 
other contractual provision affected by the 
return or disposition, or the repair or modi¬ 
fication, in accordance with the procedures 
of the “Changes” clause of this contract. 

(6) The foregoing provisions for adjust¬ 
ment are exclusive and the Government shall 
not be liable to suit for breach of contract 
by reason of any delay In delivery of Gov¬ 
ernment-furnished property or delivery of 
such property in a condition not suitable for 
its intended use. 

(c) Changes in Government-furnished 
property, (l) By notice in writing, the Con¬ 
tracting Officer may (1) decrease the prop¬ 
erty provided or to be provided by the Gov¬ 
ernment under this contract, or (11) substi¬ 
tute other Government-owned property for 
property to be provided by the Government 
or to be acquired by the Contractor for the 
Government under this contract. The Con¬ 
tractor shall promptly take such action as 
the Contracting Officer may direct with re¬ 
spect to the removal and shipping of property 
covered by such notice. 

(2) In the event of any decrease In or 
substitution of property pursuant to sub- 
paragraph (1) above, or any withdrawal of 
authority to use property provided under any 
other contract or lease, which property the 
Government had agreed In the Schedule to 
make available for the performance of this 
contract, the Contracting Officer, upon the 
written request of the Contractor or on his 
own initiative (If the substitution of prop- 


FEDERAt REGISTER, VOL. 36, NO. 52—WEDNESDAY, MARCH 17, 1971 









5090 


PROPOSED RULE MAKING 


erty causes a decrease In the cost of per¬ 
formance), sh*m equitably adjust such con¬ 
tractual provisions as may be affected by the 
decrease substitution, or withdrawal, In ac¬ 
cordance with the procedures provided for 
in the “Changes’* clause of this contract. 

(d) Title to property . Title to all property 
furnished by the Government shall remain 
in the Government. Title to Government 
property shall not be affected by the incor¬ 
poration or attachment thereof to any prop¬ 
erty not owned by the Government, nor shall 
such Government property, or any pert 
thereof, be or become a fixture or lose Its 
identity as personalty by reason of affilxation 
to any realty. 

(e) Use of Government-furnished proper¬ 
ty. The Government-furnished property 
shall, unless otherwise provided herein or 
approved by the Contracting Officer, be used 
only for the performance of this contract. 

(f) Maintenance and repair of Govern¬ 
ment property. The Contractor shall main¬ 
tain and administer. In accordance with 
sound industrial practice, a program for the 
maintenance, repair, protection, and pres¬ 
ervation of Government property, while in 
custody of the Contractor. In the event that 
any damage occurs to Government proper¬ 
ty the risk of which has been assumed by 
the Government under this contract, the 
Government shall replace such items or the 
Contractor shall make such repair of the 
property as the Government directs: Pro¬ 
vided, however. That if the Contractor can¬ 
not effect such repair within the time re¬ 
quired, the Contractor shall dispose of such 
property in the manner directed by the Con¬ 
tracting Officer. The contract price includes 
no compensation to the Contractor for the 
performance of any repair or replacement 
for which the Government is responsible, and 
an equitable adjustment will be made in any 
contractual provisions affected by such repair 
or replacement of Government property made 
at the direction of the Government In ac¬ 
cordance with the procedures provided for 
in the “Changes" clause of this contract. 
Where replacement parts are provided at the 
expense of the Government, the parts which 
are displaced remain the property of the 
Government. Any repair or replacement for 
which the Contractor is responsible under 
the provisions of this contract shall be ac¬ 
complished by the Contractor at his own 
expense. 

(g) Risk of loss . Unless otherwise provided 
in this contract, the Contractor assumes 
the risk of, and shall be responsible for, any 
loss or damage to Government property pro¬ 
vided under this contract upon its delivery 
to him or any of his subcontractors or 
upon passage of title thereto to the Govern¬ 
ment as provided in paragraph (d) hereof, 
except for reasonable wear and tear and ex¬ 
cept to the extent that such property Is justi¬ 
fiably consumed In the performance of this 
contract. The Contractor shall not be liable 
for loss or destruction of or damage to Gov¬ 
ernment property If such loss, destruction or 
damage is due to causes beyond the control 
and without the fault or negligence of the 
Contractor or any of his subcontractors. 

(h) Access. The Government, and any 
persons designated by it, shall at all reason¬ 
able time have access to the premises wherein 
any Government property is located, for the 
purpose of inspecting the Government prop¬ 
erty, or inventorying the same, or remov¬ 
ing any part or all of the same, or for de¬ 
termining compliance with terms of the 
contract. 

(I) Final accounting and disposition of 
Government property. Upon the completion 
of this contract, or at such earlier dates as 
may be fixed by the Contracting Officer, the 
Contractor shall submit, in a form accept¬ 
able to the Contracting Officer, inventory 


schedules covering all items of Government 
property not Justifiably consumed in the 
performance of this contract (including any 
resulting scrap) or not theretofore delivered 
to the Government, and shall prepare for 
shipment, deliver f.o.b. origin (unless other¬ 
wise provided in the contract), or dispose 
of the Government property, as may be di¬ 
rected or authorized by the Contracting 
Officer. The net proceeds of any such disposal 
shall be credited to the contract price or shall 
be paid in such other manner as the Con¬ 
tracting Officer may direct. 

(j) Notification. The Contractor shall no¬ 
tify the Contracting Officer as soon as Gov¬ 
ernment-furnished property is no longer re¬ 
quired for performance of the contract. All 
shipments of Government-furnished prop¬ 
erty not delivered as an end item of the con¬ 
tract shall be effected only upon receipt of 
shipping instructions signed by the Con¬ 
tracting Officer or his duly authorized 
representative. 

(k) Restoration of Contractor's premises. 
Unless otherwise provided herefff, the Gov¬ 
ernment: (1) May abandon any Government 
property in place, and thereupon all obliga¬ 
tions of the Government regarding such 
abandoned property shall cease; (2) shall 
not be under any duty or obligation to re¬ 
store or rehabilitate, or to pay the costs of 
the restoration or rehabilitation of, the Con¬ 
tractor’s plant or any portion thereof which 
1s affected by the abandonment or removal 
of any Government property; (3) shall be 
indemnified against all suits or claims aris¬ 
ing out of the Government’s failure to re¬ 
store or rehabilitate the Contractor’s prop¬ 
erty or the property of subcontractors, ex¬ 
cept for such damage as may be occasioned 
by the negligence of the Government, its 
agents, its employees, or independent 
contractors. 

(l) Communications. All communications 
issued pursuant to this clause shall be in 
writing. 

Note. —If this contract is with other than 
a United States firm or individual, the terms 
“Government’' or “Government-furnished", 
wherever they appear in the text, are defined 
as meaning “United States Government." 

§ 12—7.151—3 Military security require¬ 
ments. 

Insert the Military Security Require¬ 
ments clause in ASPR 7-104.12 in the 
contract in accordance with the instruc¬ 
tions for its use in DOTPR 12-1.351. 

§ 12—7.151—4 Price redetermination 
(prospective). 

When it is determined, in accordance 
with FPR 1-3.404-5, to use a fixed-price 
contract providing for prospective rede- 
termination of price, the clause set forth 
in ASPR 7-109.2 shall be used. 

§ 12—7.151—5 Price redetermination 
(retroactive). 

When it is determined, in accordance 
with FPR 1-3.404-7, to use a fixed-price 
contract providing for retroactive re¬ 
determination of price, the clause set 
forth in ASPR 7-109.3 shall be used. 

§ 12—7.151—6 Required sources for 
jewel bearings. 

In accordance with FPR 1-1.319, insert 
the clause contained therein. 

§ 12—7.151—7 Required source for 
aluminum ingot. 

In accordance with FPR 1-5.1001-1, 
Insert the clause set forth in FPR 
1-5.1001-2. 


§12—7.151—8 Stop work order. 

The following clause may be 
in negotiated contracts when the con! 
tracting officer determines its use appro- ! 
priate. Examples might include con-' 
tracts under which work stoppage may 
be required for reasons such as advance-1 
ments in the state of the art, production, 
or engineering breakthroughs, or re¬ 
alignment of programs. In no event shall 
the clause be used routinely. 

Stop Work. Order 

(a) The Contracting Officer may, at any 
time, by written order to the Contractor, I 
require the Contractor to atop all, or any 
part, of the work called for by this contract 
for periods of no longer than ninety (90) 
days after the order is delivered to the 
Contractor, and for any further period to 
which the parties may agree. Any such order 
shall be specifically identified as a Stop Work 
Order Issued pursuant to this clause. Upon 
receipt of such an order, the Contractor shall 
forthwith comply with its terms and take 
all reasonable steps to minimize the Incur¬ 
rence of costs allocable to the work covered 
by the order during the period of work stop¬ 
page. Prior to the expiration of the period 
of the stop work order, or within any exten¬ 
sion of that period to which the parties shall 
have agreed, the Contracting Officer shall 
either— 

(1) Cancel the stop work order, or 

(2) Terminate the work covered by such 
order as provided in the “Termination far 
Convenience” clause of this contract. 

(b) If a 8top work order issued under 
this clause is canceled, the Contractor shall 
resume work. An equitable adjustment shall 
be made in the delivery schedule or contract 
price, or both, and the contract shall be 
modified in writing accordingly, if— 

(1) The stop work order results in an In¬ 
crease in the time required for. or In the 
Contractor’s cost properly allocable to, the 
performance of any part of this contract, 
and 

(2) The Contractor asserts a claim for 
such adjustment within thirty (30) days 
after the end of the period of work stoppage; 
provided that, without prejudicing the right 
to reject any claim asserted after this time, 
if the Contracting Officer decides the facts 
justify such action, he may receive and act | 
upon any such claim asserted at any time 
prior to final payment under this contract 

(c) If a stop work order Is not canceled 
and the work covered by such order Is termi¬ 
nated for the convenience of the Govern* | 
ment, the reasonable costs resulting from the 
stop work order shall be allowed in arriving 
at the termination settlement. 

§ 12—7.151—9 Extent of quantity vari* 
lion. 

The following clause is presc ribed for 
use in accordance with DOTPR 12-1.35* 

Extent of Quantity Variation 

The permissible variation under the clans* 
of tbe General Provisions entitled "Vartt-I 
tion in Quantity" shall be limited to: 

Increase (insert:_Percent or None). 

Decrease (insert:_Percent or None). 

This Increase or decrease shall ap?. r , 
to_ 

(Insert in the blank the designation(s) » 
which the percentages apply, such as u 
the total contract quantity; (2) item 1 

(3) each quantity specified in the deliver 
schedule of the “time or Delivery" 

(4) the total item quantity for each destl 
tion; (5) the total quantity of each ^ 
without regard to destination). 
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12-7.151-10 Value engineering. 

A value engineering incentive clause 
j be included in the contract in ac- 
jrdance with the instructions for its 

> in DOTPR 12-1.5202-2. 

12-7.151-11 Multi-year procurement. 

The clause set forth in DOTPR subpart 
-1.55 shall be included in all con¬ 
tacts under the multiyear procurement 

lethod. 

ubpart 12-7.6— Clauses for Fixed- 
Price Construction Contracts 

12-7.600 Scope. 

(a) This subpart sets forth contract 
lauses for use in fixed-price construction 

ratracts. 

(b) This subpart does not apply to 
ighway construction contracts of the 
ideral Highway Administration. 

12-7.601 Required clauses. 

In addition to the clauses included in 
lie standard forms referenced in FPR 
art 1-16.4 and the clauses set forth 
: referenced in FPR subpart 1-7.6, the 
Mowing clauses shall be included in 
hort form construction contracts 
Standard Form 19) or long form con- 
uction contracts (Standard Form 
3A>, as indicated by the instructions for 
heir use. 

12-7.601-50 Gratuities‘(use with SF— 

19 or SF-23A). 

Insert the clause set forth in DOTPR 

2-7.150-1. 

\2-7.601-51 Protection of existing 
vegetation, structures, utilities, nnd 
improvements (use with SF—19 or 
SF-23A). 

fcOTEcnow op Existing Vegetation, Struc¬ 
tures, Utilities, and Communication 

Facilities 

(a) The Contractor will preserve and pro- 
jet all existing vegetation (such as trees, 
jnibs, and grass) on or adjacent to the site 
f work which is not to be removed and 
®lch does not unreasonably interfere with 
“ e instruction work. Care wiU be taken in 
■anoving trees authorized for removal to 
roia damage to vegetation to remain in 
lace. Any limbs or branches of trees broken 
Wng such operations or by the careless 
^ration of equipment or by workmen, shall 

> trimmed with a clean cut and painted 
i an approved tree pruning compound, as 
^ted by the Contracting Officer. 

All existing utilities, communications 
■ciuties. and other Improvements, including 
}. n0t conduit, pipe, wiring, or 

aJ,! herelnafter referred to as "improve- 
. 15 I* whether above or below ground, 
be protected by the Contractor from 
age or destruction. The Contractor shall 
* rom the draw ings and specifica- 
me location of any concealed improve- 
m* or near the slte °f the work. Any 
lent Ct w of or damage to existing improve- 
toTm^i at)OVe or ^IdW ground, shall be 
he pn re P air ed, restored, or replaced at 
h* 8 ex Pense at the direction of 

u. . nt ractlng Officer and in a manner 
will restore the useful- 
Jlrr 1Uc ex P ec tancy existing immediately 
tho r amage or destruction. The directions 
jjeu J~ ntrac ting Officer may require com- 
*b!es i ac , ement of conduits, pipes, wiring, 
Hal inJ+i? mllar inaprovements where orig¬ 
ination was made under a require¬ 


ment for continuous, unspliced lengths. If 
the Contractor fails or refuses to repair, re¬ 
store, or replace damaged or destroyed im¬ 
provements In accordance with the directions 
of the Contracting Officer, the Contracting 
Officer may have the necessary work per¬ 
formed by others and charge the cost there¬ 
of to the Contractor. If concealed improve¬ 
ments are encountered and they are not 
shown on the drawings or specifications, the 
provisions of the “Differing Site Conditions" 
clause of this contract shall apply. 

§ 12—7.601—52 Operations and storage 
areas (use with SF—23A). 

Operations and Storage Areas 

(a) All operations of the Contractor (in¬ 
cluding storage of materials) upon Govern¬ 
ment premises shall be confined to areas au¬ 
thorized or approved by the Contracting Of¬ 
ficer. The Contractor shall hold and save the 
Government, its officers and agents, free and 
harmless from liability of any nature occa¬ 
sioned by his operations. 

(b) Temporary buildings (storage sheds, 
shops, offices, etc.) may be erected by the 
Contractor only with the approval of the 
Contracting Officer, and shall be built with 
labor and materials furnished by the Con¬ 
tractor without expense to the Government. 
Such temporary buildings and utilities shall 
remain the property of the Contractor and 
shall be removed by him at his expense upon 
the completion of the work. With the written 
consent of the Contracting Officer, such 
buildings and utilities may be abandoned 
and need not be removed. 

(c) The Contractor shall, under regula¬ 
tions prescribed by the Contracting Officer, 
use only established roadways or construct 
and use such temporary roadways as may be 
authorized by the Contracting Officer. Where 
materials are transported in the prosecution 
of the work, vehicles shall not be loaded be¬ 
yond the loading capacity recommended by 
the manufacturer of the vehicle or pre¬ 
scribed by any Federal, State, or local law 
or regulation. When It Is necessary to cross 
curbing or sidewalks, protection against 
damage shall be provided by the Contractor 
and any damaged roads, curbings, or side¬ 
walks shall be repaired by, or at the expense 
of the Contractor. 

§ 12—7.601—53 Modification proposals- 
price breakdown (use with SF—23A). 
Modification Proposals—Price Breakdown 

The Contractor, in connection with any 
proposal he makes for a contract modifica¬ 
tion, shall furnish a price breakdown, Item¬ 
ized as required by the Contracting Officer. 
Unless otherwise directed, the breakdown 
shall be in sufficient detail to permit an anal¬ 
ysis of all material, labor, equipment, sub¬ 
contract. and overhead costs, as well as 
profit, and shall cover all wofk involved in 
the modification, whether such work was 
deleted, added or changed. Any amount 
claimed for subcontracts shall be supported 
by a similar price breakdown. In addition. If 
the proposal includes a time extension, a 
Justification therefor shall also be furnished. 
The proposal, together with the price break¬ 
down and time extension justification, shall 
be furnished by the date specified by the 
Contracting Officer. 

§ 12—7.601—54 Work schedule (use with 
SF—19). 

Work Schedule 

Unless otherwise specified in the contract, 
the Contractor shall within 7 days after re¬ 
ceipt of notice to proceed, but before any 
work is performed, furnish to the Contract¬ 
ing Officer, in triplicate, a schedule showing 
the proposed dates on which the major 
phases of the work will be started and com¬ 


pleted. Acceptance of the schedule by the 
Contracting Officer shall not excuse the Con¬ 
tractor for any delay in completing the work. 

§ 12—7.601—55 Cleaning up (use with 
SF-23A). 

Cleaning Up 

The Contractor shall at all times keep the 
construction area, including storage areas 
used by him, free from accumulations of 
waste material or rubbish and prior to com¬ 
pletion of the work remove from the premises 
any rubbish and all tools, scaffolding, equip¬ 
ment, and material not the property of the 
Government. Upon completion of the con¬ 
struction the Contractor shall leave the work 
and premises in a clean, neat and workman¬ 
like condition satisfactory to the Contracting 
Officer. 

§ 12—7.601—56 Additional definitions 
(use with SF—23A). 

Additional Definitions 

(a) Wherever in the specifications or upon 
the drawings the words “directed", “re¬ 
quired". “ordered”, "designated”, "pre¬ 
scribed", or words of like import are used, it 
shall be understood that the "direction", 
“requirement", “order”, "designation", or 
"prescription", of the Contracting Officer is 
intended and similarly the words "approved", 
"acceptable", "satisfactory" or words of like 
Import shall mean "approved by" or "ac¬ 
ceptable to", or "satisfactory to" the Con¬ 
tracting Officer, unless otherwise expressly 
stated. 

(b) Where "as shown", "as indicated", "as 
detailed", or words of similar Import are 
used, it shall be understood that the 
reference Is made to the drawings accom¬ 
panying this contract unless stated other¬ 
wise. The word "provided" as used herein 
shall be understood to mean "provided com¬ 
plete In place", that is "furnished and 
installed". 

§ 12—7.601—57 Safety requirements (u^c 
with SF-23A). 

Safety Requirements 

(a) The Contractor shall provide safety 
controls for protection to the life and health 
of employees and other persons; for preven¬ 
tion of damage to property, materials, sup¬ 
plies. and equipment; and for avoidance of 
work Interruptions in the performance of 
this contract; and the Contractor shall com¬ 
ply with any accident prevention or safety 
requirements included or referenced in this 
contract. 

(b) The Contractor will maintain an ac¬ 
curate record of, and will report to the Con¬ 
tracting Officer in the manner and on the 
forms prescribed by the Contracting Officer, 
exposure data and all accidents resulting In 
death, traumatic Injury, occupational disease, 
and damage to property, materials, supplies 
and equipment incident to work performed 
under this contract. 

(c) The Contracting Officer will notify the 
Contractor of any noncompliance with the 
foregoing provisions and the action to be 
taken. The Contractor shall, after receipt of 
such notice, immediately take corrective ac¬ 
tion. Such notice, when delivered to the Con¬ 
tractor or his representaitve at the site of 
the work, shall be deemed sufficient for the 
purpose. If the Contractor fails or refuses to 
comply promptly, the Contracting Officer may 
issue an order stopping all or part of the 
work until satisfactory corrective action has 
been taken. No part of the time lost due to 
any such stop orders shall be made the sub¬ 
ject of claim for extension of time or for ex¬ 
cess costs or damages by the Contractor. 

(d) Compliance with the provisions of this 
clause by subcontractors will be the respon¬ 
sibility of the Contractor. 
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§ 12—7.601—58 Contracting officer's rep¬ 
resentative (use with SF—19 or SF— 
23A). 

Contracting Officer's Representative 

The Contracting Officer may designate Gov¬ 
ernment personnel to act as his authorized 
representatives for one or more contract ad¬ 
ministration functions not involving a 
change in the scope, price, terms, or condi¬ 
tions of the contract. Such designation will 
be in writing, set forth elsewhere in the con¬ 
tract or by separate letter signed by the Con¬ 
tracting Officer, and will contain specific In¬ 
structions as to the extent to which the rep¬ 
resentative may take action for the Con¬ 
tracting Officer. Such designation will not 
contain authority to sign contractual doc¬ 
uments, nor will it authorize the designee 
to order contract changes, modify contract 
terms, or create any liability on the part of 
the Government different from that set forth 
in the contract. 

§ 12—7.601—59 Contract time-notice to 
proceed (use with SF—23A). 

Contract Time-Notice To Proceed 

(a) Provided the contract Is not termi¬ 
nated pursuant to paragraph 4, Standard 
Form 22, “Instruction to Bidders”, if. In the 
opinion of the Contracting Officer, the Con¬ 
tractor’s delay in executing formal contract 
documents or furnishing performance or pay¬ 
ment bonds causes a delay in the Issuance of 
the notice to proceed, the time to complete 
the work as specified in the contract, may be 
reduced to reflect such delay. 

(b) The Contractor shall perform no work 
under this contract until the required con¬ 
tract documents and bonds have been fur¬ 
nished. Thereafter, work at other than the 
contract site may be undertaken. The Con¬ 
tractor shall perform no work at the contract 
site except pursuant to a notice to proceed 
given by the Contracting Officer. 

(c) Notice to proceed may be issued by the 
Government at its convenience. Any right of 
the Contractor to a price adjustment be¬ 
cause of unreasonable delay on the part of the 
Government in issuing notice to proceed 
shall be determined in accordance with the 
clause titled “Suspension of Work.” 

§ 12—7.601—60 Rights in shop drawings 
(use with SF—23A). 

Rights In Shop Drawings 

(a) Shop drawings for construction means 
drawings, submitted to the Government by 
the Construction Contractor, subcontractor 
or any lower tier subcontractor pursuant to 
a construction contract, showing in detail 

(i) the proposed fabrication and assembly 
of structural elements and (ii) the installa¬ 
tion (i.e., form, fit, and attachment details) 
of materials or equipment. The Government 
may duplicate, use, and disclose in any man¬ 
ner and for any purpose, shop drawings de¬ 
livered under this contract. 

(b) This clause, including this paragraph 
(b). shall be included in all subcontracts 
hereunder at any tier. 

§ 12—7.601—61 Notice of delays (u*e 
with SF—19 or SF—23A). 

Insert the clause set forth in DOTPR 
12-7.150-9. 

§ 12—7.601—62 Priorities, allocations, 
and allotments (use with SF—23A). 

Insert the clause set forth in DOTPR 
12-7.150-3. 

§ 12-7.601-63 DLsHcmination of con¬ 
tract information (use with SF— 
23 A). 

Insert the clause set forth in DOTPR 
12-7.150-10. 


§ 12—7.601—64 Guarantee (use with 
SF—19 or SF-23A). 

Guarantee 

(a) Unless otherwise provided in the con¬ 
tract, the Contractor guarantees all work 
performed and materials and equipment de¬ 
livered to be In accordance with contract 
requirements and free from defective or in¬ 
ferior materials, equipment, and workman¬ 
ship for one year from the date of final ac¬ 
ceptance of the contract work by the Gov¬ 
ernment. The guarantee provided for in this 
clause shall not extend to or apply to Gov¬ 
ernment-furnished material or equipment 
except as to such work as may be performed 
thereon by the Contractor. 

lb) Upon receipt of notice from the Con¬ 
tracting Officer that work, material, or equip¬ 
ment furnished under this contract has 
failed to meet the contract guarantee, the 
contractor shall promptly return to the site 
of the work and at his expense (1) place in 
satisfactory condition In every particular all 
such guaranteed work, correcting all defects 
therein, (2) restore to a satisfactory condi¬ 
tion the building or site or any equipment 
or contents thereof which. In the opinion of 
the Contracting Officer, are affected or dam¬ 
aged as a result of the use of material, 
equipment or workmanship which are in¬ 
ferior, defective or not in accordance with 
the terms of the contract, and (3) restore 
to a satisfactory condition any work, ma¬ 
terials and equipment disturbed In fulfilling 
the guarantee. 

(c) In any case where In fulfilling the re¬ 
quirements of the contract or of any guar¬ 
antee, embraced In or required thereby, the 
Contractor disturbs any work guaranteed 
under another contract, he shall restore such 
disturbed work to a condition satisfactory to 
the Contracting Officer and guarantee such 
restored work to the same extent as it was 
guaranteed under such other contract. 

(d) Should the Contractor fail to proceed 
promptly to comply with the terms of a 
guarantee under this contract, the Contract¬ 
ing Officer may cause corrective action to be 
taken by others and the Contractor shall 
promptly reimburse the Government its cost 
incurred thereby, or in lieu of taking cor¬ 
rective action, the Contracting Officer may 
cause the Contractor to pay to the Govern¬ 
ment an amount of money commensurate 
with what the corrective action would cost. 

§ 12—7.601—65 General conduct of work 
(use with SF—19). 

General Conduct of Work 

(a) The Contractor shall comply with any 
accident prevention or safety requirements 
included or referenced in this contract, and 
shall take any additional protective measures 
deemed necessary by the Contracting Officer. 

(b) All operations of the Contractor (in¬ 
cluding storage of materials) shall be con¬ 
fined to areas authorized by the Contracting 
Officer. If the use of temporary buildings is 
authorized by the Contracting Officer, such 
buildings shall be removed by the Contrac¬ 
tor at his expense upon completion of the 
work. 

(c) The Contractor shall keep the con¬ 
struction area free from waste material or 
rubbish. Upon completion of the work, he 
shall remove his equipment, tools, and ma¬ 
terial, and leave the premises in a clean, 
neat, and orderly condition. 

(d) The Contractor shall, under regulations 
prescribed by the Contracting Officer, use 
only established roadways or construct and 
use such temporary roadways as may be au¬ 
thorized by the Contracting Officer. 


§ 12—7.601—66 Contractor intpertfaj 
system (use with SF— 23A), | 

Contractor Inspection System 

The Contractor shall (1) maintain an adJ 
quate inspection system and perform sucjJ 
Inspections as will assure that the work perl 
formed under the contract conforms to coal 
tract requirements, and (ii) maintain aal 
make available to the Government adeqiuj 
records of such inspection. 

§ 12—7.601—67 Information regarding 
Buy American Act (use wiih $FJ 
23A). 

Information Regarding Buy American AcJ 

(a) The Buy American Act (41 U.S.C. loJ 
lOd) generally requires that only domes!’! 
construction material be used In the porn 
formance of this contract. (See the clause eaJ 
titled “Buy American" in Standard Form23AJ 
General Provisions, Construction Contract! 
This requirement does not apply to the foil 
lowing construction material or components! 

Acetylene black. 

Asbestos, amosite. 

Bismuth. 

Cadmium, ores and flue dust. 

Chrome ore or chromite. 

Cork, wood, or bark and waste. 

Graphite, natural. 

Mica. 

Rubber, crude and latex. 

Wax, camauba. 

Woods of the following species: Angeliquej 
balsa, ekkl, greenheart, lignum vitae, ma* 
hogany, and teak. 

(b) (1) Furthermore, bids or proposal! 
offering use of additional nondomestic con* 
struction material may be acceptable for 
award if the Government determines that ua 
of comparable domestic construction ma¬ 
terial is impracticable or would unreason^ 
ably increase the cost or that domestic con^ 
struction material (Insufficient and reason-j 
ably available commercial quantities and of 
a satisfactory quality) is unavailable. Reli¬ 
able evidence shall be furnished justifytol 
such use of additional nondomestic construct 
tion material. 

(2) Where it is alleged that use of domestic 
construction material would unre;isonabl| 
increase the cost: 

(i) Data shall be included, based on * 
reasonable canvass of suppliers, demonstrat* 
ing that the cost of each such domestic con^ 
struction material would exceed by more than 
6 percent the cost of comparable nendomes-- 
tic construction material. (Ail costs of de¬ 
livery to the construction site shall be tn*< 
eluded, as well as any applicable duty). 

* (li) For evaluation purposes. C percent <* 
the cost of all additional nondomestic con¬ 
struction material, which qualifies under 
paragraph (I), above, will be added to 
bid or proposal. 

(3) When offering additional nondomesta 
construction material, bids or proposals nutf 
also offer, at stated prices, any available com¬ 
parable domestic construction material, sj 
as to avoid the possibility that failure of «j 
nondomestic construction material to be #: 
cep table under (1), above, will cause rtj#4 
tlon of the entire bid. 

§ 12-7.650 Clauds lo be u»e.i »>’« 

applicable. 

§ 12-7.650-1 Small turine** "A* 0 "] 

trading program. 

Insert the clause set forth in ^ 
1-1.710-3(b) in accordance with the m 
structions for its use. 
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812-7.630-2 'Notice ami assistance re¬ 
garding patent and copyright in¬ 
fringement. 

In accordance with IDOTPFt 12—9.6108, 
i insert the clause set forth in FPR 1-7.- 

101-13. 

I § 12-7-630-3 Authorization anil con¬ 
sent. 

! insert the clause set forth in DOTPR 
; 12 - 9 . 6106—1 in accordance with the in¬ 
structions for its use. 

§ 12-7.630—4 Use and possession prior 
to completion. 

Use and Possession Prior to Completion 

| The Government shall have the right to 
Uke possession of or use any completed or 
partially completed part of the work. Such 
possession or use shall not be deemed an 
acceptance of any work not completed in 
accordance with the contract. While the Gov¬ 
ernment Is in such possession, the Contrac¬ 
tor, notwithstanding the provisions of the 
clause of this contract entitled "Permits and 
I Responsibilities," shall be relieved of the re¬ 
sponsibility for loss or damage to the work 
other than that resulting from the Con¬ 
tractors fault or negligence. If such prior 
possession or use by the Government delays 
the progress of the work or causes addi¬ 
tional expense to the Contractor, an equitable 
adjustment in the contract price or the 
I time of completion will be made and the 
contract shall be modified In writing ac¬ 
cordingly. 

§ 12-7.630—5 Military security require¬ 
ments. 

> Insert the Military Security Require¬ 
ments clause in ASPR 7-104.12 in the 
contract in accordance with the instruc¬ 
tions for its use in DOTPR 12-1.351. 

§ 12-7.650-6 Performance of work by 

contractor. 

Insert the clause set forth in FPR 
1-18.104 in accordance with the instruc¬ 
tions for its use. 

§ 12-7.630-7 Govern menl-furnished 

property. 

When property will be furnished by 
the Government, insert the following 

I clause in the contract: 

Goyernment-Furntshed Propertt 

(a) Title, use, and quantities. Any prop¬ 
erty to be furnished by the Government (as 
listed elsewhere in this contract under the 
heading * Government-Furnished Property 
last" hereafter referred to as "GFPL") 1s for 
hse only in connection with the performance 
« the work hereunder. Title to all such 
property shall remain vested in the Govern¬ 
ment. The property shall be furnished in the 
quantities shown, with the exception of items 
re 3 ulred" which will be fur¬ 
nished In whatever quantities are required 
w complete the work. All additional quanti¬ 
ses of the items on this list and any other 
Property required to complete the work will 

,u Urn ‘ shed ky the Contractor. 

. 7 ) p °tnt of delivery. The Government 
itM deHver this property to the Contractor 
Crl. point < 8 ) specified in the GFPL. The 
wntractor shall at no expense to the Govern- 
lns ‘ >ect * unload, load and make further 
CvJ ery of thc P ro P ert y at the Job site. The 
of . Ct ° r sha *I responsible for payment 
cr demurrage and storage charges ac- 
& more 5 days after his receipt of 
notlce to proceed. 
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(c) Time of delivery. Any property to be 
furnished by the Government shall be 
delivered to the Contractor in sufficient time 
to enable him to perform the work without 
delay. The Contractor will be given advance 
notice of expected delivery dates if they are 
not already shown on the GFPL. If the prop¬ 
erty Is not delivered to the Contractor by 
the 5th day subsequent to the expected 
delivery date, he shall notify the Contracting 
Officer within 3 days thereafter. The Contrac¬ 
tor shall acknowledge receipt thereof in writ¬ 
ing to the Contracting Officer and if there 
are shortages or defective property in any 
shipment, the contractor shall notify the 
Contracting Officer within 24 hours after 
delivery of shipment, or in case of concealed 
defects and shortages, within 3 days after 
they are discovered. In either event, the 
Contracting Officer will take appropriate 
action to rectify the matter. In the absence 
of Information from the Contractor to the 
contrary within the periods specified above, 
the Government wUl consider that all prop¬ 
erty has been delivered to the Contractor on 
time and in good condition and he will be 
held responsible thereafter for any shortages 
and defective property that may later be 
discovered, or for any damages incurred 
through inadequate protection. No claim for 
adjustments In the time and price for per¬ 
formance of the contract pursuant to ap¬ 
propriate clauses of this contract ("Suspen¬ 
sion of Work” and the “Termination For 
Default-Damages For Delay-Time Exten¬ 
sions" clause) shall be allowed for failure of 
the Government to furnish property unless 
the Contractor reports the delinquent 
deliveries within the periods specified above. 
Notifications to the Contracting Officer are 
in addition to the requirements under the 
above-cited clauses for making timely notifi¬ 
cations to the Contracting Officer if time and 
price adjustments are desired. 

(d) Surplus. In accordance with instruc¬ 
tions furnished by the Contracting Officer, 
upon completion of the work, any unused 
property shall be prepared for shipment and 
be delivered by the Contractor to the nearest 
appropriate common carrier or Government 
storage point in the locality of the work. 

§ 12—7.650—8 Shop drawings. 

(a) Insert the following clause, with 
the appropriate addition in (b) below, in 
contracts requiring the submission of 
shop drawings for review prior to 
construction: 

Shop Drawings 

The Contractor shall submit to the Con¬ 
tracting Officer for approval___copies 

(four unless indicated herein) of all shop 
drawings as called for under the various 
headings of these specifications. These draw¬ 
ings shall be complete and detaUed. If ap¬ 
proved by the Contracting Officer, each copy 
of the drawings wUl be identified as having 
received such approval by being so stamped 
and dated. The Contractor shall make any 
corrections required by the Contracting Of¬ 
ficer. If the Contractor considers any correc¬ 
tion indicated on the drawings as consti¬ 
tuting a change to the contract drawings or 
specifications, notice as required under the 
clause entitled "Changes" will be given to 

the Contracting Officer._sets (three 

unless otherwise indicated herein) of all 
shop drawings will be retained by the Con¬ 
tracting Officer and one set will be returned 
to the Contractor. The approval of the draw¬ 
ings by the Contracting Officer shall not be 
construed as a complete check, but wiU indi¬ 
cate only that the general method of con¬ 
struction and detailing is satisfactory. Ap¬ 
proval of such drawings will not relieve the 
Contractor of the responsibility for any error 
which may exist as the Contractor shall be 
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responsible for the dimensions and design 
of adequate connections, details, and satis¬ 
factory construction of all work. 

(b) “As built” shop drawings may be 
required for the permanent record of the 
using activity. When reproducible draw¬ 
ings are required, the following provision 
shall be added to the clause in paragraph 
(a) of this section: 

Upon the provisions of the work under 
this contract, the Contractor shfcll furnish 
a complete set of reproducibles of all shop 
drawings as finally approved. These drawings 
shall show all changes and revisions made 
up to the time the equipment is completed 
and accepted. 

If reproducible shop drawings are not 
required, the following provision shall be 
added to the clause in paragraph (a) of 
this section: 

Upon the completion of the work under 
this contract, the Contractor shall furnish 

_complete sets of prints of all shop 

drawings as finally approved. These draw¬ 
ings shall show changes and revisions made 
up to the time the equipment is completed 
and accepted. 

§ 12—7.650—9 Physical data. 

(a) All the information concerning 
local conditions pertaining to the per¬ 
formance of the contract work, which 
lias been made available to the contrac¬ 
tor should be referenced into the con¬ 
tract by completing the clause set forth 
in paragraph (b) of this section. Wher¬ 
ever test borings, analyses, or hydro- 
graphic data are to be made available 
to the contractor, the wording of this 
special clause should be such as only to 
inform the contractor as to the source of 
the data and where it may be examined. 

(b) Contract clause: 

Physical Data 

Information and data furnished or referred 
to below are furnished for the Contractor’s 
Information. However, it is expressly under¬ 
stood that the Government will not be re¬ 
sponsible for any interpretation or conclu¬ 
sion drawn therefrom by the Contractor. 

(a) The physical conditions Indicated on 
the drawings and in the specifications are 
the result of site investigations by (insert 
investigational methods used, such as sur¬ 
veys. auger borings, core borings, test pits, 
probings, test tunnels, etc.). 

(b) Weather Conditions. (Insert summary 
of weather records and warnings.) 

(c) Transportation facilities. (Insert the 
summary of transportation faciUtles accessi¬ 
ble to project, avaUablllty, and limitations.) 

(d) _(Insert other 

pertinent Information.) 

§ 12—7.650—10 Disputes concerning la¬ 
bor standards. 

Insert the following clause in all con¬ 
tracts subject to the Davis-Bacon Act. 

Disputes Concerning Labor Standards 

Disputes arising out of the labor standards 
provisions of this contract shall be subject 
to the Disputes clause except to the extent 
such disputes Involve the meaning of classifi¬ 
cations or wage rates contained In the wage 
determination decision of the Secretary of 
Labor or the applicability of the labor pro¬ 
visions of the contract, which questions shall 
be referred to the Secretary of Labor in ac¬ 
cordance with the procedures of the Depart¬ 
ment of Labor. 
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§ 12—7.650—11 Variations in estimated 
quantities contracts. 

Insert the following clause in contracts 
containing estimated quantity items: 

Variation in Estimated Quantities 
Contracts 

Where the quantity of a pay Item In this 
contract is an estimated quantity and where 
the actual quantity of such pay item varies 
more than fifteen percent (15%) above or 
below the estimated quantity stated in this 
contract, an equitable adjustment in the con¬ 
tract price shall be made upon demand of 
either party. The equitable adjustment shall 
be based upon any increase or decrease in 
costs due solely to the variation above one 
hundred fifteen percent (115%) or below 
eighty-five percent (85%) of the estimated 
quantity. If the quantity variation is such 
as to cause an increase in the time necessary 
for completion, the Contracting Officer shall, 
upon receipt ( 10 ) days from the beginning 
of such delay, or within such further period 
of time which may be granted by the Con¬ 
tracting Officer prior to the date of final 
payment of the contract, ascertain the facts 
and make such adjustment for extending 
the completion date as in his judgment the 
findings Justify. 

§ 12—7.650—12 Availahility and use of 
utility services. 

Insert the following clause in contracts 
for performance at Government installa¬ 
tions when it is determined that one or 
more utility systems ana supplies are 
adequate for the needs and use of both 
the Government and the contractor and 
it is advantageous to the Government 
to furnish such utility services. 

AVAn.ABIL.ITY AND USE OP UTILITY SERVICES 

(a) The Government will make available 
to the Contractor, from existing outlets and 
supplies, all reasonably required amounts of 
utilities as specified in the Schedule or speci¬ 
fications. Except as otherwise provided in the 
Schedule or specifications, each utility shall 
be charged to or paid for by the Contractor 
at prevailing rates charged to the Govern¬ 
ment or, where the utility is produced by 
the Government, at reasonable rates as deter¬ 
mined by the Contracting Officer. 

(b) Utilities furnished the Contractor 
without charge shall be carefully conserved. 
The Contractor, at his own expense and in 
a workmanlike manner satisfactory to the 
Contracting Officer, shall install and main¬ 
tain all necessary temporary connections and 
distribution lines and, if necessary to deter¬ 
mine charges, all meters required to measure 
the amount of each utility used; and he shall 
remove the same prior to final acceptance 
of the construction. 

§ 12—7.650—13 Misplaced material. 

Insert the following clause in all con¬ 
tracts involving work near or on navi¬ 
gable waterways. 

Misplaced Material 

Should the Contractor, during the progress 
of the work, lose, dump, throw overboard, 
sink, or misplace any material, plant, ma¬ 
chinery. or appliance, which In the opinion 
of the Contracting Officer may be dangerous 
to or obstruct navigation, the Contractor 
shall recover and remove the same with the 
utmost dispatch. The Contractor shall give 
Immediate notice, with description and loca¬ 
tion of such obstructions, to the Contracting 
Officer or inspector, and when required shall 
mark or buoy such obstructions until the 
same are removed. Should he refuse, neglect, 
or delay compliance with the above require¬ 


ments, such obstructions may be removed by 
the Contracting Officer, and the cost of such 
removal may be deducted from any money 
due or to become due the Contractor, or may 
be recovered under his bond. The liability of 
the Contractor for the removal of a vessel 
wrecked or sunk without fault or negligence 
shall be limited to that provided in sections 
15, 19. and 20 of the River and Harbor Act 
of March 3. 1899. (33 U.S.C. 410 et seq.) 

Insert the following clause in all con¬ 
tracts requiring the use of marine 
equipment. 

Signal Lights 

The Contractor shall display signal lights 
and conduct his operations in accordance 
with the General Regulations of the Depart¬ 
ment ^of the Army and of the Coast Guard 
governing lights and day signals to be dis¬ 
played by towing vessels with tows on which 
no signals can be displayed, vessels working 
on wrecks, dredges, and vessels engaged in 
laying cables or pipe or in submarine or bank 
protection operations, lights to be displayed 
on dredge pipe lines, and day signals to be 
displayed by vessels of more than 65 feet in 
length moored or anchored in a fairway or 
channel, and the passing by other vessels of 
floating plant working in navigable channels, 
as appro ved by the Secretary of the Army 
(33 CFR 201.1-201.16) and the Commandant, 
U.S. Coast Guard (33 CFR 80.18-80.31a and 
33 CFR 95.51-95.70). 

§ 12—7.650—15 Time extensions for de¬ 
lays to elements of the work. 

The following clause shall be inserted 
in contracts in which there are separate 
completion dates for various items of 
work and liquidated damages are pro¬ 
vided for: 

Time Extensions 

Notwithstanding any other provisions of 
this contract It is mutually understood that 
the time extensions for changes in the work 
will depend upon the extent, if any, by which 
the changes cause delay in the completion 
of the various elements of construction. The 
change order granting the time extension 
may provide that the contract completion 
date will be extended only for those specific 
elements so delayed and that the remaining 
contract completion dates for all other por¬ 
tions of the work will not be altered and may 
further provide for an equitable readjust¬ 
ment of liquidated damages pursuant to the 
new completion schedule. 

§ 12—7.650—16 Progress charts and re¬ 
quirements for overtime work. 

Insert the following clause In contracts 
having a performance time of 4 weeks or 
more. 

Progress Charts and Requirements 
fob Overtime Work 

(a) The Contractor shall within 5 days 
or within such time as determined by the 
Contracting Officer, after date of commence¬ 
ment of work, prepare and submit to the 
Contracting Officer for approval a practicable 
schedule, showing the order in which the 
Contractor proposes to carry on the work, the 
date on which he will start the several salient 
features (Including procurement of mate¬ 
rials, plant and equipment) and the con¬ 
templated dates for completing the same. 
The schedule shall be In the form of a prog¬ 
ress chart of suitable scale to indicate ap¬ 
propriately the percentage oS work scheduled 
for completion at any time. The Contractor 
shall enter on the chart the actual progress 
at such intervals as directed by the Con¬ 
tracting Officer, and shall immediately de¬ 
liver to the Contracting Officer three copies 


thereof. If the Contractor fails to submit a 
progress schedule within the time herein pre¬ 
scribed, the Contracting Officer may withhold 
approval of progress payment estimates until 
such time as the Contractor submits the re¬ 
quired progress schedule. 

(b) If. in the opinion of the Contracting 
Officer the Contractor falls behind the prog¬ 
ress schedule, the Contractor shall take 
such steps as may be necessary to improve his 
progress and the Contracting Officer may 
require him to increase the number of shifts, 
or overtime operations, days of work, or the 
amount of construction plant, or all of them, 
and to submit for approval such supplemen¬ 
tary schedule or schedules in chart form as 
may be deemed necessary to demonstrate the 
manner in which the agreed rate of progress 
will be regained, all without additional cost 
to the Government. 

(c) Failure of the Contractor to comply 
with the requirements of the Contracting 
Officer under this provision shall be grounds 
for determination by the Contracting Officer 
that the Contractor is not prosecuting the 
work with such diligence as will insure com¬ 
pletion within the time specified. Upon such 
determination the Contracting Officer may 
terminate the Contractor's right to proceed 
with the work, or any separable part thereof, 
in accordance with the clause of the con¬ 
tract entitled “Termination for Default- 
Damages for Delay-Time Extension.” 

§ 12—7.650—17 Special precaution* for 

work at operating airports. 

Insert the following clause In contracts 
when work is to be performed at an 
operating airport: 

Special Precautions for Work at 
Operating Airports * 

(a) When work Is to be performed at an 
operating airport the Contractor must ar¬ 
range his work schedule so as not to inter¬ 
fere with flight operations. Such operations 
will take precedence over construction con¬ 
venience. Any operations of the Contractor 
which would otherwise interfere with or en¬ 
danger the operations of aircraft shall be 
performed only at times and In the manner 
directed by the Contracting Officer. The Gov¬ 
ernment wlU make every effort to reduce the 
disruption of the contractor's operation. 

(b) Unless otherwise specified by local 
regulations, all areas In which construction 
operations are underway shall be marked by 
yellow flags during daylight hours aud by red 
lights at other times. The red lights along the 
edge of the construction areas within the 
existing aprons shall be the electric type of 
not less than 100-watts intensity placed ana 
supported as required. All other construction 
markings on roads and adjacent parking io» 
may be either electric or battery type llgh^ 
These lights and flags shall be placed so as 
to outline the construction areas ana w 
distance between any two flags or UghtssMj* 
not be greater than 25 feet. The Contracts 
shah provide adequate watch to main«u 
the lights in working condition at all tim 
other than daylight hours. The hour or Be¬ 
ginning and the hour of ending of da > Tl *» 
will be determined by the Contracting 
Officer. 

(c) All equipment and materials in v 
construction areas or when moved ouw 
the construction area shall be marKea w 
airport safety flags during the day, and Jr rpd 
directed by the Contracting Officer, wj® t 
obstruction lights at night. All equip 
operating on the apron, taxiway. runway, 
intermediate areas after darkness hours s 
have clearance lights in conformance 
instructions from the Contracting 
construction equipment shall operate * 

50 feet of aircraft undergoing fuel opera mp 
Open flames are not allowed on the 
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exrcpt at times authorized by the Contract¬ 
ing Officer. 

(d) Trucks and other motorized equip¬ 
ment entering the airport or construction 
«rca shall do so only over routes deter¬ 
mined by the Contracting Officer. Use of 
runways, aprons, taxlways, or parking areas 
w truck or equipment routes will not be 
permitted unless specifically authorized for 
such use. Flagmen shall be furnished by the 
Contractor at points on apron and taxiway 
lor safe guidance of his equipment over 
these areas to assure right of way to aircraft. 
Areas and routes used during the contract 
must be returned to their original condition 
by the Contractor. The maximum speed al¬ 
lowed on the Airport shall be as established 
by the airport management. Vehicles shall 
be operated so as to be under safe control 

all times, weather and traffic conditions 
onsidered Vehicles must be equipped with 
lead and tail lights during the hours of 
larlmess. 

§ 12-7.650-18 Quantity surveys. 

(a) Except as provided in paragraph 
(b) of this section, insert the following 
clause in contracts containing unit price 
items where the specifications provide 
for payment based on surveys. 

Quantity Surveys 

I (a) The Government shall make original 
and final surveys and make computations to 
determine the quantities of work performed 

or finally in place. 

I (b) The Contractor shall make such sur¬ 
reys and computations as are necessary to 
determine the quantities of work performed 
or placed during each period for which a 
progress payment is to be made. All original 
field notes, computations and other records 
for the purpose of layout and progress sur¬ 
reys shall be recorded in duplicating field 
books, the original pages of which shall be 
furnished promptly in ring binders to the 
representatives of the Contracting Officer at 
the site of the work and shall be used by 
the Contracting Officer to the extent neces¬ 
sary in determining the proper amount of 
progress payunents due the Contractor. 
tJnless waived by the Contracting Officer In 
tach specific case, quantity surveys made by 
the Contractor shall be made under the di- 
Jwtlon of a representative of the Contracting 

[ rt,) When Government personnel may 
Hot be available, it may be advisable to re¬ 
quire the contractor to make original and 
j™* quantity surveys as well as progress 
purveys. In this case, the following clause 
P*y be used in place of the clause in 
paragraph (a) of this section, with the 
approval of the head of the procuring ac- 
pity or his designee. 

Quantity Surveys 

LM T * 16 Contractor shall make such sur- 
l eys and computations as are necessary to 
1 fennlne the quantities of work performed 
during each period for which a 
£?^ css payment is to be made. The Con- 
factor shall also make original and final 
The Governmen t will make such 
Utations ^ 111:6 ne cessary to determine 
L ^titles of work performed or finally 
| P oce. Unless waived by the Contracting 
each 6 P ec i fic case, quantity surveys 
L * Contractor shall be made under 
. direction of a representative of the Con- 
Omcer. 

tud Lk 11 origlnal field notes, computations 
records of the Contractor for the 
If^r*** ot layout, original, progress and 
fiHd h^l eys shaI1 be recorded in duplicating 
be fnrn? u ' the ofi&inal pages of which shall 
I nished promptly in ring binders to the 


representative of the Contracting Officer at 
the site of the work and shall be used by 
thj Contracting Officer to the extent neces¬ 
sary in determining the proper amounts of 
progress and final payments. 


The following clause is authorized for 
use in construction contracts where ap¬ 
propriate. 

Layout of Work 

The Contractor shall lay out his work from 
Government established base lines and bench 
marks indicated on the drawings and shall 
be responsible for all measurements in con¬ 
nection therewith. The Contractor shall fur¬ 
nish, at his own expense, all stakes, tem¬ 
plates, platforms, equipment, tools, and ma¬ 
terials and labor as may be required In lay¬ 
ing out any part of the work from the base 
lines and bench marks established by the 
Government. The Contractor will be held re¬ 
sponsible for the execution of the work to 
such lines and grades as may be established 
or Indicated by the Contracting Officer. It 
shall be the responsibility of the Contractor 
to maintain and preserve all stakes and other 
marks established by the Contracting Officer 
until authorized to remove them. If such 
marks are destroyed, by the Contractor or 
through his negligence, prior to their author¬ 
ized removal, they may be replaced by the 
Contracting Officer at his discretion. The ex¬ 
pense of replacement will be deducted from 
any amounts due or to become due the 
Contractor. 

§ 12-7.650-20 Value engineering incen¬ 
tive. 

When required by the instructions for 
its use in DOTPR 12-1.5202-2, insert the 
value engineering incentive clause set 
forth in DOTPR 12-1.5207-1. 

§ 12—7.650—21 Aluminum. 

In accordance with FPR 1-5.1001-1, in¬ 
sert the clause set forth in FPR 
1-5.1001-2, modified in accordance with 
FPR 1-5.1001-3. 

Subpart 12-7.50—Clauses for Cost- 
Reimbursement Type Supply Contracts 

§ 12-7.5000 Scope. 

This subpart sets forth uniform con¬ 
tract clauses for use in cost-reimburse¬ 
ment type supply contracts. 


The following clauses shall be in¬ 
serted in all cost-reimbursement type 
ply contracts. 


Insert the clause set forth in FPR l- 
7.101-1. 


(a) The Contracting Officer may at any 
time, by a written order, and without notice 
to the sureties, if any, make changes, with¬ 
in the general scope of this contract, in any 
one or more of the following: 

(i) Drawings, designs, or specifications, 
where supplies to be furnished are to be 
specially manufactured for the Government 
In accordance therewith: 

(il) Method of shipment or packing; and 
(ill) Place of delivery. 

(b) If any such change causes an In¬ 
crease or decrease in the estimated cost of. 
or the time required for, the performance 
of any part of the work under this contract. 


§ 12—7.5001 Required clauses. 


§ 12—7.5001—1 Definitions. 


§ 12-7.5001-2 Changes. 

Changes 


§ 12—7.650—19 Layout of work. 


whether changed or not changed by any 
such order, or otherwise affects any other 
provision of this contract, an equitable ad¬ 
justment shall be made: 

(1) In the estimated cost or delivery 
schedule, or both; 

(ii) In the amount of any fixed fee to be 
paid to the contractor; and 

(iii) In such other provisions of the con¬ 
tract as may be so affected, and the con¬ 
tract shall be modified in writing according¬ 
ly- 

Any claim by the Contractor for adjustment 
under this clause must be asserted within 
thirty (30) days from the date of receipt 
by the Contractor of the notification of 
change; provided, however, without prej¬ 
udicing the right to reject any claim assert¬ 
ed after this time, that the Contracting 
Officer, if he. decides that the facts justify 
such action, may receive and act upon any 
such claim asserted at any time prior to final 
payment under this contract. Failure to 
agree to any adjustment shall be a dispute 
concerning a question of fact within the 
meaning of the clause of this contract en¬ 
titled “Disputes.” However, except as pro¬ 
vided in paragraph (c) below, nothing in 
this clause shall excuse the Contractor from 
proceeding with the contract as changed. 

(c) Notwithstanding the provisions of 
paragraphs (a) and (b) above, the estimated 
cost of this contract and. If this contract 
is incrementally funded, the funds allotted 
for the performance thereof, shall not be in¬ 
creased or deemed to be increased except by 
specific written modification of the contract 
Indicating the new contract estimated cost 
and, if this contract is incrementally fund¬ 
ed, the new amount allotted to the con¬ 
tract. Until such modification Is made, the 
Contractor shall not be obligated to continue 
performance or Incur costs beyond the point 
established in the clause of this contract 
entitled “Limitation or Cost” or “Limitation 
of Funds.” 

In accordance with FPR 1-3.807-3, prior 
to the pricing of any contract modifica¬ 
tion that is expected to exceed $100,000, 
except where the price is based on ade¬ 
quate price competition, established 
catalog or market prices of commercial 
items sold in substantial quantities to 
the general public, or prices set by law 
or regulation, the contracting officer shall 
require the contractor to furnish a 
Certificate of Current Cost or Pricing 
Data (see FPR 1-3.807-4) and shall as¬ 
sure that the contract includes or is 
modified to include a defective pricing 
data clause (see FPR 1-3.814-1) and the 
audit clause required by FPR 1-3.814-2. 

§ 12—7.5001—3 Limilnlion of cost or 
funds. 

(a) The following clause shall be in¬ 
serted in all fully funded cost-reimburse¬ 
ment type supply contracts. 

Limitation of Cost 

(a) It is estimated that the total cost to the 
Government for the performance of this con¬ 
tract. exclusive of any fee. will not exceed 
the estimated cost set forth in the Schedule, 
and the Contractor agrees to use his best 
efforts to perform the work specified in the 
Schedule and all obligations under this con¬ 
tract within such estimated cost. If, at any 
time, the Contractor has reason to believe 
that the costs which he expects to incur in 
the performance of this contract in the next 
succeeding sixty (60) days, when added to all 
costs previously incurred, will exceed seventy- 
five percent (75%) of the estimated cost 
then set forth In the Schedule, or if, at any 
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time, the Contractor has reason to believe 
that the total cost to the Government for 
the performance of this contract, exclusive 
of any fee. will be greater or substantially less 
than the then estimated cost hereof, the Con¬ 
tractor shall notify the Contracting Officer 
in writing to that effect, giving his revised 
estimate of such total cost for the perform¬ 
ance of this contract. 

(b) Except as required by other provisions 
of this contract specifically citing and stated 
to be in exception from this clause, the Gov¬ 
ernment shall not be obligated to reimburse 
the Contractor for costs incurred in excess 
of the estimated cost set forth in the Sched¬ 
ule. and the Contractor shall not be obligated 
to continue performance under the contract 
(Including actions under the Termination 
clause) or otherwise to Incur costs In excess 
of the estimated cost set forth in the Sched¬ 
ule, unless and until the Contracting Officer 
shall have notified the Contractor In writing 
that such estimated cost has been increased 
and shall have specified in such notice a re¬ 
vised estimated cost which shall theretipon 
constitute the estimated cost of performance 
of this contract. No notice, communication 
or representation in any other form or from 
any person other than the Contracting Offi¬ 
cer shall affect the estimated cost of this 
contract. In the absence of the specified 
notice, the Government shall not be obli¬ 
gated to reimburse the Contractor for any 
costs in excess of the estimated cost set 
forth in the Schedule, whether those excess 
costs were incurred during the course of the 
contract or as a result of termination. When 
and to the extent that the estimated cost 
set forth in the Schedule has been Increased, 
any costs incurred by the Contractor in ex¬ 
cess of the estimated cost prior to such in¬ 
crease shall be allowable to the same extent 
as if such costs had been incurred after the 
Increase; unless the Contracting Officer issues 
a termination or other notice and directs 
that the increase is solely for the purpose of 
covering termination or other specified ex¬ 
penses. 

(c) Change orders issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Contrac¬ 
tor to exceed the estimated cost set forth In 
the Schedule in the absence of a statement 
in the change order, or other contract modifi¬ 
cation. increasing the estimated cost. 

(d) In the event this contract is termi¬ 
nated or the estimated cost not increased, the 
Government and the Contractor shall negoti¬ 
ate an equitable distribution of all property 
produced or purchased under the contract 
based upon the share of costs incurred by 
each. 

(b) The following clause shall be used 
in all cost-reimbursement type supply 
contracts which are to be incrementally 
funded. 

Limitation op Funds 

(a) It is estimated that the cost to the 
Government for the performance of this con¬ 
tract will not exceed the estimated cost set 
forth in the Schedule, and the Contractor 
agrees to use his best efforts to perform the 
work specified in the Schedule and all obli¬ 
gations under this contract within such esti¬ 
mated cost. 

(b) The amount presently available for 
payment and allotted to this contract, the 
items covered thereby, and the period of per¬ 
formance which it is estimated the allotted 
amount will cover, are specified in the 
Schedule. It is contemplated that from time 
to time additional funds will be allotted to 
this contract up to the full estimated cost 
set forth in the Schedule, exclusive of any 
fee. The Contractor agrees to perform or 
have performed work on this contract up to 


the point at which the total amount paid 
and payable by the Government pursuant 
to the terms of this contract approximates 
but does not exceed the total actually al¬ 
lotted to the contract. 

(c) If at any time the Contractor has rea¬ 
son to believe that the costs which he ex¬ 
pects to incur in the performance of this 
contract in the next succeeding sixty (60) 
days, when added to all costs previously in¬ 
curred, will exceed seventy-five percent 
(75%) of the total amount then allotted to 
the contract, the Contractor shall notify the 
Contracting Officer in writing to that effect. 
The notice shall state the estimated amount 
of additional funds required to continue 
performance for the period set forth in the 
Schedule. Sixty (60) days prior to the end 
of the period specified in the Schedule, the 
Contractor will advise the Contracting Offi¬ 
cer in writing as to the estimated amount 
of additional funds, if any, that will be re¬ 
quired for the timely performance of the 
work under the contract or for such fur¬ 
ther period as may be specified in the 
Schedule or otherwise agreed to by the par¬ 
ties. If, after such notification additional 
funds are not allotted by the end of the pe¬ 
riod set forth in the Schedule or an agreed 
date substituted therefor, the Contracting 
Officer will, upon written request by the 
Contractor, terminate this contract pursuant 
to the provisions of the Termination clause 
on such date. If the Contractor, in the ex¬ 
ercise of his reasonable Judgment, esti¬ 
mates that the funds available will allow 
him to continue to discharge his obliga¬ 
tions hereunder for a period extending be¬ 
yond such date, he shall specify the later 
date in his request, and the Contracting 
Officer, in his discretion, may terminate this 
contract on that later date. 

(d) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception from this clause, the 
Government shall not be obligated to reim¬ 
burse the Contractor for costs incurred in 
excess of the total amount from time to 
time allotted to the contract, and the Con¬ 
tractor shall not be obligated to continue 
performance under the contract (including 
actions under the Termination clause) or 
otherwise to incur costs in excess of the 
amount allotted to the contract, unless and 
until the Contracting Officer has notified the 
Contractor in writing that such allotment 
amount has been increased and has specified 
in such notice an increased amount consti¬ 
tuting the total amount then allotted to the 
contract. To the extent the amount allotted 
exceeds the estimated cost set forth in the 
Schedule, such estimated cost shall be cor¬ 
respondingly Increased. No notice, communi¬ 
cation, or representation In any other form 
or from any person other than the Contract¬ 
ing Officer shall affect the amount allotted 
to this contract. In the absence of the 
specified notice, the Government shall not be 
obligated to reimburse the Contractor for 
any costs in excess of the total amount then 
allotted to the contract, whether those excess 
costs were Incurred during the course of the 
contract or as a result of termination. When 
and to the extent that the amount allotted 
to the contract has been Increased, any costs 
incurred by the Contractor in excess of the 
amoimt previously allotted shall be allowable 
to the same extent as if such costs had been 
incurred after such increase in the amount 
allotted; unless the Contracting Officer issues 
a termination or other notice and directs that 
the increase is solely for the purpose of 
covering termination or other specified 
expenses. 

(e) Change orders Issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Con¬ 
tractor to exceed the amount allotted in the 


Schedule in the absence of a statement in the 
change order, or other contractual modifica- 
tion, increasing the amount allotted. 

(f) Nothing in this clause shali affect the 
right of the Government to terminate this 
contract. In the event this contract is termi- 
nated, the Government and the Contractor 
shall negotiate an equitable distribution of ' 
all property produced or purchased under I 
the contract based upon the share of costs I 
incurred by each. 

(g) In the event that sufficient funds are 
not allotted to this contract to allow comple¬ 
tion of the work contemplated by this con¬ 
tract, the Contractor shall be entitled to 
that percentage of the fee set forth in the 
Schedule equivalent to the percentage of] 
completion of the work contemplated by this 
contract. 

(c) In the foregoing clauses, the 
period of “sixty (60) days" and the per¬ 
centage of “seventy-five percent (75%)’* 
may be varied from 30 to 90 days and 75 
percent to 85 percent. 

§ 12-7.5001-4 Allowance cost, fee, and 
payment. 

(a) Except as provided in paragraph 
(b) of this section, insert the following 
clause in all cost-reimbursement type 
supply contracts. Additional instructions] 
for use are in paragraph (c) of this I 
section. 

Allowable Cost. Fixed Fee, and Payment 

(a) For the performance of this contract,| 
the Government shall pay to the Contractor-] 

(I) The cost thereof (hereinafter referred | 
to as "aUowable cost") determined by the 
Contracting Officer to be allowable In ] 
accordance with— 

(A) Subpart 1-15.2 of Part 1-15 of the 
Federal Procurement Regulations as in effect 
on the date of this contract; and 

(B) the terms of this contract; and 

(II) such fixed fee, If any, as may be pro* I 
vided for in the Schedule. 

(b) Once each month (or at more frequent 1 
intervals, if approved by the Contracting Of¬ 
ficer) , the Contractor may submit to an au¬ 
thorized representative of the Contracting j 
Officer, in such form and reasonable detAll as 1 
such representative may require, an invoice 
or public voucher supported by a statement j 
of cost incurred by the Contractor in the per* j 
form an ce of this contract and claimed w 
constitute aUowable cost. 

(c) Promptly after receipt of each Invoice 
or voucher and statement of cost, the Gov¬ 
ernment shall, except as otherwise provided 
in this contract, subject to the provisions of 

(d) below, make payment thereon as ap¬ 
proved by the Contracting Officer. Payment 
of the fixed fee, if any. shall be made to the 
Contractor as specified in the Schedule; pro¬ 
vided, however, that after payment of elghj*| 
five percent (85%) of the fixed fee set fortn 
in the Schedule, the Contracting Officer may 
withhold further payment of fee until a re*I 
serve shall have been set aside in an amou | 
which he considers necessary to protect tn i 
interest of the Government, but such reserve 
shall not exceed fifteen percent (15%) of t I 
total fixed fee or one hundred thousand a 
lars ($100,000), whichever is less. 

(d) At any time or times prior to final pay 
ment under this contract, the Contract*. 
Officer may have the invoices or vouchers 
statements of cost audited. Each 
theretofore made shall be subject to rtQ i 
tion for amounts included in the related 
voice or voucher which are found by 
Contracting Officer, on the basis of 
audit, not to constitute allowable cost- 
payment may be reduced for overpay® 

or increased for underpayments, on pr 
ing invoices or vouchers. 
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(e) On receipt and approval of the In- 
[voice or voucher designated by the Contrac- 

or as the ‘completion Invoice", or "comple- 
ion voucher" and upon compliance by the 
mtractor with all the provisions of this 
ntract i including, without limitation, the 
ovislonf, relating to patents and the pro¬ 
lusions of (f) below), the Government shall 
[promptly pay to the Contractor any balance 
[o? allowable cost, and any part of the fixed 
fee which has been withheld pursuant to 
fid above or otherwise not paid to the Con- 
ictor. The completion Invoice or voucher 
11 be submitted by the Contractor 
jnptly following completion of the work 
[under this contract but in no event later 
[than one (1) year (or such longer period as 
the Contracting Officer may in his discretion 
[approve In writing) from the date of such 
empletion. 

(f) The Contractor agrees that any re¬ 
funds, rebates, credits, or other amounts (In- 
eluding any interest thereon) accruing to or 
received by the Contractor or any assignee 
[under this contract shall be paid by the 
Contractor to the Government, to the extent 
that thev are properly allocable to costs for 
which the Contractor has been reimbursed 
by the Government under this contract. Rea- 
Lonable expenses Incurred by the Contractor 
for the purpose of securing such refunds, re¬ 
bates. credits, or other amounts shall be al¬ 
lowable costs hereunder when approved by 
[the Contracting Officer. Prior to final pay¬ 
ment under this contract, the Contractor and 
each assignee under this contract whose as¬ 
signment is in effect at the time of final pay¬ 
ment under this contract shall execute and 
[deliver— 

(1) An assignment to the Government, in 
[form and substance satisfactory to the Con¬ 
tracting Officer, of refunds, rebates, credits, 
or other amounts (Including any interest 
thereon) properly allocable to costs for which 
the Contractor has been reimbursed by the 
Government under this contract; and 
(li) A release discharging the Government, 
Its officers, agents, and employees from all lia¬ 
bilities, obligations, and claims arising out of 
or under this contract, subject only to the 
blowing exceptions— 

(A) specified claims in stated amounts or 
in estimated amounts where the amounts are 
not susceptible of exact statement by the 

~ itractor; 

(B) Claims, together with reasonable ex¬ 
penses incidental thereto, based upon liabili¬ 
ties of the Contractor to third parties arising 
out of the performance of this contract: Pro- 
ttded, That such claims are not known to 
the Contractor on the date of the execution 
of the release: And provided further, That 
the Contractor gives notice of such claims in 
writing to the Contracting Officer not more 
ttnn six (6) years after the date of the re- 
lf& se or the date of any notice to the Con¬ 
tractor that the Government is prepared to 
tuake final payment, whichever is earlier; 

Mid 

Claims for reimbursement of costs 
(other than expenses of the Contractor by 
reason of his Indemnification of the Govern- 
ment against patent liability), including rea¬ 
sonable expenses Incidental thereto, Incurred 
°F the Contractor under the provisions of 
whs contract relating to patents, 
if* An y cost incurred by the Contractor 
tier the terms of this contract which would 
ftMk. ute allowable cost under the provisions 
in* cl ause shall be Included in determln- 
iswie amount payable under this contract, 
withstanding any provisions contained In 
cni^ 00100 ^ 10118 or other documents ln- 
in thts contract by reference, 
gating services to be performed or ma- 
Jr 18 t0 ** furnished by the Contractor at 
’ expense or without cost to the 
ocvernmeQfc. 


(b) When, in accordance with FPR 
1-3.405-4, incentive revision of the fee in 
a cost-reimbursement type supply con¬ 
tract is to be provided, insert the follow¬ 
ing clause. Additional instructions for 
use of the clause are in paragraph (c) 
of this section. 

Allowable Cost, Incentive Fee, 
and Payment 

(a) .(l) For the performance of this con¬ 
tract, the Government shall pay to the Con¬ 
tractor— 

(1) The cost thereof (hereinafter referred 
to as "allowable cost") determined by the 
Contracting Officer to be allowable in ac¬ 
cordance with— 

(A) Subpart 1-15.2 of Part 1-15 of the 
Federal Procurement Regulations as in ef¬ 
fect on the date of this contract; and 

(B) The terms of this contract; and 

(ii) A fee determined as provided in this 
contract. 

(2) The target cost and target fee of this 
contract are set forth in the Schedule and 
shall be subject to adjustment in accord¬ 
ance with (h) and (i) below. As used 
throughout this contract the term— 

(i) "Target co6t" means the estimated 
cost of this contract initially negotiated, ad¬ 
justed in accordance with (h) below; and 

(ii) "Target fee" means the fee which was 
initially negotiated on the assumption that 
this contract would be performed for a cost 
equal to the estimated cost of this contract 
initially negotiated, adjusted in accordance 
with (h) below. 

(b) Once each month (or at more fre¬ 
quent intervals, if approved by the Con¬ 
tracting Officers), the Contractor may submit 
to an authorized representative of the Con¬ 
tracting Officer, In such form and reasonable 
detail as such representative may require, 
an invoice or voucher supported by a state¬ 
ment of cost incurred by the Contractor in 
the performance of this contract and 
claimed to constitute allowable cost. 

(c) Promptly after receipt of each invoice 
or voucher and statement of cost, the Gov¬ 
ernment shall, except as otherwise provided 
in this contract, subject to the provisions of 

(d) below, make payment thereon as ap¬ 
proved by the Contracting Officer. Normally, 
payment of fee shall be made to the Con¬ 
tractor as specified in the Schedule. How¬ 
ever, when in the opinion of the Contract¬ 
ing Officer, the Contractor's performance or 
cost Indicates that target will not be 
achieved, the Government shall pay on the 
basis of such lesser fee as is appropriate. 
Further, when the Contractor demonstrates 
that his performance or cost clearly indi¬ 
cates that he will earn a fee significantly in 
excess of target fee, the Government may, 
in the sole discretion of the Contracting Of¬ 
ficer, pay on the basis of such higher fee as 
is appropriate. After payment of eighty-five 
percent (85%) of the applicable fee, the 
Contracting Officer may withhold further 
payment of fee until a reserve shall have 
been set aside in an amount which he con¬ 
siders necessary to protect the interests of 
the Government, but such reserve shall not 
exceed fifteen percent (15%) of the total 
applicable fee or one hundred thousand 
dollars ($100,000) whichever is less. 

(d) At any time or times prior to final 
payment under this contract, the Contract¬ 
ing Officer may have the Invoices or vouchers 
and statements of cost audited. Each pay¬ 
ment theretofore made shall be subject to 
reduction for amounts included in the re¬ 
lated invoice or voucher which are found by 
the Contracting Officer, on the basis of such 
audit, not to constitute allowable cost. Any 
payment may be reduced for overpayments, 
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or increased for underpayments, on preced¬ 
ing Invoices or vouchers. 

(e) On receipt and approval of the Invoice 
or voucher designated by the Contractor as 
the "completion invoice" or "completion 
vouchor" and upon compliance by the Con¬ 
tractor with all the provisions of this con¬ 
tract (including without limitation, the pro¬ 
visions relating to patents and the provi¬ 
sions of (f) below), the Government shall 
promptly pay to the Contractor any balance 
of allowable cost, and any part of the fee, 
which has been withheld pursuant to (c) 
above or otherwise not paid to the Contrac¬ 
tor. The completion invoice or voucher shall 
be submitted by the Contractor promptly fol¬ 
lowing completion of the work under this 
contract but in no event later than one (1) 
year (or such longer period as the Contract¬ 
ing Officer may In his discretion approve in 
writing) from the date of such completion. 

(f) The Contractor agrees that any re¬ 
funds, rebates, credits, or other amounts (In¬ 
cluding any interest thereon) accruing to or 
received by the Contractor or any assignee 
under this contract shall be paid by the Con¬ 
tractor to the Government to the extent that 
they are properly allocable to costs for which 
the Contractor has been reimbursed by the 
Government under this contract. Reasonable 
expenses incurred by the Contractor for the 
purpose of securing such refunds, rebates, 
credits, or other amounts shall be allowable 
costs hereunder when approved by the Con¬ 
tracting Officer. Prior to final payment under 
this contract,-the Contractor and each as¬ 
signee under this contract whose assignment 
is in effect at the time of final payment 
under this contract shall execute and 
deliver— 

(1) An assignment to the Government, in 
form and substance satisfactory to the Con¬ 
tracting Officer, of refunds, rebates, credits, 
or other amounts (Including any interest 
thereon) properly allocable to costs for which 
the Contractor has been reimbursed by the 
Government under this contract; and 

(li) A release discharging the Government, 
its officers, agents, and employees from all 
liabilities, obligations, and claims arising out 
of or under this contract, subject only to the 
following exceptions— 

(A) Specified claims in stated amounts or 
in estimated amounts where the amounts are 
not susceptible of exact statement by the 
Contractor; 

(B) Claims, together with reasonable ex¬ 
penses Incidental thereto, based upon liabili¬ 
ties of the Contractor to third parties arising 
out of the performance of this contract: 
Provided, That such claims are not known 
to the Contractor on the date of the execu¬ 
tion of the release; and provided further, 
that the Contractor gives notice of such 
claims in writing to the Contracting Officer 
not more than six (6) years after the date of 
the release or the date of any notice to the 
Contractor that the Government is prepared 
to make final payment, whichever Is earlier; 
and 

(C) Claims for reimbursement of costs 
(other than expenses of the Contractor by 
reason of his Indemnification of the Govern¬ 
ment against patent liability), Including rea¬ 
sonable expenses incidental thereto, incurred 
by the Contractor under the provisions of 
this contract relating to patents. 

Except as provided In (J) below, payments 
under the assignment and claims excepted 
from the release shall be subject to adjust¬ 
ment by reason of the adjustment of fee In 
accordance with (1) below. 

(g) Any cost Incurred by the Contractor 
under the terms of this contract which would 
constitute allowable cost under the provi¬ 
sions of this clause shall be included in de¬ 
termining the amount payable under tills 
contract, notwithstanding any provisions 
contained In the specifications or other docu- 
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menta Incorporated in this contract by 
reference, designating services to be per¬ 
formed or materials to be furnished by the 
Contractor at his expense or without cost 
to the Government. 

(h) When the work under this contract 
(including any supplies or services which are 
ordered separately under, or otherwise added 
to, this contract) is increased or decreased 
by contract modification or when any equi¬ 
table adjustment in the target cost is author¬ 
ized under any other clause of this contract, 
equitable adjustments in the target cost, 
target fee, minimum fee. maximum fee. or 
any or all of them, as appropriate, shall be 
set forth in an amendment or supplemental 
agreement to this contract. 

(i) The fee payable hereunder shall be the 
target fee Increased by (insert Contractor's 
participation) cents for every dollar by which 
the total allowable cost is less than the tar¬ 
get cost or decreased by (Insert Contractor's 
participation) cents for every dollar by which 
the total allowable cost exceeds the target 
cost. In no event shall the fee be greater 

than_percent, nor less than- 

percent, of the target cost: and, except as 
provided in (J) below, within these limits 
such fee shall be subject to adjustment, by 
reason of increase or decrease of total allow¬ 
able cost, on account of payments under the 
assignment required by (f)(i) above, and 
claims excepted from the release required by 
(f) (ii) above. If this contract is terminated 
in its entirety, the portion of the target fee 
payable shall not be subject to an increase 
or decrease as provided in this paragraph. 
The terminations shall be otherwise accom¬ 
plished pursuant to other applicable provi¬ 
sions of this contract. 

(J) For the purpose of the adjustment of 
the fee in accordance with (i) above, the 
term “total allowable cost” shall not include 
allowable costs arising out of: 

(i) Any of the causes covered by the clause 
hereof entitled “Excusable Delays" to the ex¬ 
tent they are beyond the control and without 
the fault or negligence of the Contractor or 
any subcontractor; 

(ii) The taking effect, after the negotiation 
of the target cost of this contract, of a stat¬ 
ute, court decision, written ruling or regula¬ 
tion which results in the Contractor’s being 
required to pay or bear the burden of any 
tax or duty, or increase in the rate thereof: 

(ill) Any direct cost attributed to the Con¬ 
tractor’s assistance or participation in liti¬ 
gation as required by the Contracting Officer 
pursuant to a provision of this contract, in¬ 
cluding the furnishing of evidence and infor¬ 
mation requested pursuant to the clause 
hereof entitled “Notice and Assistance Re¬ 
garding Patent and Copyright Infringement”; 

(Iv) The procurement and maintenance of 
additional insurance not included in the 
target cost and required by the Contracting 
Officer or claims for reimbursement for lia¬ 
bilities to third persons pursuant to the 
clause hereof entitled “Insurance—Liability 
to Third Persons"; 

(v) Any claim, loss or damage resulting 
from a risk for which the Contractor has been 
relieved of liability pursuant to the clause 
hereof entitled "Government Property”. 

Except as otherwise specifically provided 
in this contract, all other allowable costs 
shall be included in the term “total allow¬ 
able cost" for the purpose of the adjustment 
of the fee in accordance with (i) above. 

(In the event the contract calls for spare 
parts or other supplies and services which 
are to be ordered under a provisioning docu¬ 
ment or Government option, the following 
provision (k) shall be Included). 

(k) Compensation for supplies (including 
spare parts) and services which are to be 
furnished under this contract pursuant to 
a provisioning document or Government op¬ 
tion shall be determined in accordance with 
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the provisions of this clause notwithstand¬ 
ing any inconsistent provision in such pro¬ 
visioning document or Government option. 

(c) (X) For approvals with regard to fixed- 
price type subcontracts providing for prog¬ 
ress payments, pursuant to paragraph (c) 
ot the foregoing clauses, the standards shall 
be the same as those governing progress pay¬ 
ments on fixed-price type prime contracts, 
as provided in FPR 1-30.514. 

(2) In paragraph (f) (ii) (B) of the fore¬ 
going clauses, the period of years may be 
increased to correspond with any statutory 
period of limitation applicable to claims of 
third parties against the contractor: Pro- 
tided, That a corresponding increase is made 
in the period of retention of records required 
in paragraph (a) (4) of the clause set forth 
in DOTPR 12-7.5001-7. 

(3) In respect to paragraph (c) of the 
clause set forth in (b) above, generally, the 
payment of fee provisions in the Schedule 
should be based on target fee. 

(4) ‘in the case of cost-sharing contracts 
and cost-reimbursement type supply con¬ 
tracts without fee— 

(i) Insert the following sentence in 
lieu of the second sentence of paragraph 
(c) of the clause set forth above, except 
that, if the contract does not provide for 
cost-sharing, delete the parenthetical 
references to the Government’s share: 
“After payment of an amount equal to 
eighty percent (80%) of (the Govern¬ 
ment's share of) the total estimated cost 
of performance of this contract set forth 
in the Schedule, the Contracting Officer 
may withhold further payment on ac¬ 
count of allowable cost until a reserve 
shall have been set aside in an amount 
which he considers necessary to protect 
the interests of the Government, but 
such reserve shall not exceed one per¬ 
cent (1%) of (the Government's share 
of) such total estimated cost or one hun¬ 
dred thousand dollars ($100,000), which¬ 
ever is less." 

(ii) Delete the words “and any part 
of the fixed fee" from paragraph (e) of 
the clause set forth in (a) above; 

(iii) In contracts which provide for 
cost-sharing, change paragraph (a) of 
the clause set forth in (a) above as 
follows: 

(a) The allowability of costs incurred 
in the performance of this contract shall 
be determined by the Contracting Officer 
in accordance with— 

(i) Subpart 1-15.2 of Part 1-15 of the 
Federal Procurement Regulations as in 
effect on the date of this contract; and 

(ii) The terms of this contract; and 

(iv) Change the title of the clause set 
forth in (a) above to “Allowable Cost 
and Payment". 

(5) The contracting officer shall de¬ 
termine to his satisfaction that the es¬ 
timated cost of the contract initially 
negotiated does not include amounts for 
the contingencies identified in paragraph 
(j) of the clause set forth in paragraph 
(b) of this section. 

(6) The amount tp be withheld under 
paragraph (c) of the clauses shall nor¬ 
mally be the maximum authorized by the 
clause except that the Contracting Of¬ 
ficer may, if he believes that such amount 
exceeds the amount necessary to protect 
the interests of the Government, review 
the status of all funds being withheld 
from the contractor under the particular 


contract concerned and under any other 
contracts with the Contractor. The Con¬ 
tracting Officer shall decide whether to 
reduce the rate of withholding or 
whether to release a portion of the 
amount already reserved under the con¬ 
tract, as appropriate. 

§ 12—7.5001—5 Inspection of supplies 
and correction of defects. 

Inspection of Supplies and Correction 
of Defects 

(a) All supplies (which term throughout 
this clause includes without limitation raw 
materials, components, intermediate as¬ 
semblies, and end products) shall be sub¬ 
ject to inspection and test by the Govern¬ 
ment, to the extent practicable at all times 
and places including the period of manufac¬ 
ture, and in any event prior to acceptance. 
The Contractor shall provide and maintain 
an inspection system acceptable to the Gov¬ 
ernment covering the supplies, fabricating 
methods, and special tooling hereunder. The 
Government, through any authorized rep¬ 
resentative, may inspect the plant or plants 
of the Contractor or of any of his subcon¬ 
tractors engaged in the performance of this 
contract. If any Inspection or test Is made 
by the Government on the premises of the 
Contractor or a subcontractor, the Con¬ 
tractor shall provide and shall require sub¬ 
contractors to provide all reasonable facil¬ 
ities and assistance for the safety and con¬ 
venience of the Government Inspectors in 
the performance of their duties. All inspec¬ 
tions and tests by the Government shall be 
performed in such a manner as will not un¬ 
duly delay the work. Except as otherwise pro¬ 
vided in this contract, acceptance of any sup¬ 
plies or lots of supplies shall be made as 
promptly as practicable after delivery thereof 
and shall be deemed to have been made no 
later than sixty (60) days after the date of 
such delivery, if acceptance has not been 
made earlier within such period. 

(b) At any time during performance of 

this contract, but not later than six (6) 
months (or such other period as may be pro¬ 
vided in the Schedule) after acceptance of 
the supplies or lots of supplies last delivered 
in accordance with the requirements of this 
contract, the Government may require the 
Contractor to remedy by correction or re* 
placement, as directed by the Contracting 
Officer, any supplies or lots of supplies which 
at the time of delivery thereof are defective 
In material or workmanship or otherwise not 
in conformity with the requirements of taw 
contract. Except as otherwise provided in 
paragraph (c) hereof, the cost of any suen 
replacement or correction shall be ln cUiaw 
in Allowable Cost determined as provided in 
the clause of this contract entitled “Allow¬ 
able Cost, Fixed Fee and Payment.” but no 
additional fee shall be payable with respect 
thereto. Such supplies or lots of supple sn ~ 
not be tendered thereafter for acceptan 
unless the former requirement of correcuo 
is disclosed. If the Contractor falls to proem 
with reasonable promptness to replace 
correct such supplies or lots of 
Government (i) may by contract or 
wise replace or correct such supply * 
charge to the Contractor any increased con 
occasioned the Government thereby, or 
reduce any fixed fee payable under this ' 

tract (or require repayment of any fixea 
theretofore paid) in such amount as ma 
equitable under the circumstances, or ( u > 
the case of supplies not delivered, may 
quire the delivery of such supplies. ana 
have the right to reduce any fixed fee p> y 
under this contract (or to require repay 

of any fixed fee theretofore paid) »J 
amount as may be equitable undcr ,, 
cumstances, or (ill) may terminate tin* 
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tract for default as provided In the clause 
of this contract entitled “Termination". 
Failure to agree to the amount of any such 
increased cost to be charged to the Con¬ 
tractor or to such reduction In, or repayment 
of the fixed fee shall be a dispute concern¬ 
ing a question of fact within the meaning 
of the clause of this contract entitled 
••Disputes." 

Notwithstanding the provisions of 
paragraph (b) hereof, the Government may 
at anv time require the correction or re¬ 
placement by the Contractor, without cost 
to the Government, of supplies or lots of 
supplies which are defective in material or 
workmanship, or otherwise not in conformity 
with the requirements of this contract, if 
such defects or failures are due to fraud, 
lack of good faith or willful misconduct on 
the part of any of the Contractor's directors 
or officers, or on the part of any of his man¬ 
agers, superintendents, or other equivalent 
representatives, who has supervision or di¬ 
rection of (i) all or substantially all of the 
Contractor’s business, or (11) all or sub¬ 
stantially all of the Contractor's operations 
at any one plant or separate location In 
which this contract is being performed, or 
(ill) a separate and complete major Indus¬ 
trial operation In connection with the per¬ 
formance of this contract. The Government 
may at any time also require correction or 
replacement by the Contractor, without cost 
to the Government, of any such defective 
supplies or lots of supplies if the defects or 
failures are caused by one or more individual 
employees selected or retained by the Con¬ 
tractor after any such supervisory personnel 
has reasonable grounds to believe that such 
employee Is habitually careless or otherwise 
unqualified. 

(d) Corrected supplies or replaced supplies 
shall be subject to the provisions of this 
clause in the same manner and to the same 
extent as supplies originally delivered under 

this contract. 

(e) The Contractor shall make his records 
of all inspection work available to the Gov¬ 
ernment during the performance of this con¬ 
tract and for such longer period as may be 
specified in this contract. 

(f) Except as provided in this clause and 
as may be provided in the Schedule, the Con¬ 
tractor shall have no obligation or liability 
to correct or replace supplies or lots of sup¬ 
plies which at the time of delivery are defec¬ 
tive in material or workmanship or otherwise 
not in conformity with the requirements of 
this contract. 

(g) Except as otherwise provided in the 
Schedule, the Contractor’s obligation to cor¬ 
rect or replace Government-furnished prop¬ 
erty (which Is property in the possession of 
or acquired directly by the Government and 
delivered or otherwise made available to the 
Contractor) shall be governed by the provi¬ 
sions of the clause of this contract entitled 
"Government Property". 

§ 12-7.5001—6 Assignment of claims. 

Insert the clause set forth in PPR 1- 
30.703 under the conditions contained 

therein. 

§ 12-7.5001—7 Examination of records. 

.(a) Except as provided in paragraph 
of this section, insert the following 

clause. 

Examination or Records 

. ^M 1 ) The Contractor agrees to main- 
* rj book3, rec °rds, documents, and other 
• dence pertaining to the costs and ex- 
hr™ o1 l bls contract (hereinafter collec- 
‘ i called th * "records") to the extent 
in such detail as will properly reflect all 
n , C06ts - direct and indirect, of labor, mate- 
• equipment, supplies and services, and 
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other costs and expenses of whatever nature 
for which reimbursement is claimed under 
the provisions of this contract. 

(2) The Contractor agrees to make avail¬ 
able at the office of the Contractor at all 
reasonable times during the period set forth 
in subparagraph (4) below any books, docu¬ 
ments. papers, or records of the Contractor, 
that directly pertain to, and involve trans¬ 
actions relating to this contract or sub¬ 
contracts hereunder for Inspection, audit or 
reproduction by any authorized representa¬ 
tive of the Comptroller General. 

(3) In the event the Comptroller General 
or any of his duly authorized representatives 
determine that his audit of the amounts 
reimbursed under this contract as transpor¬ 
tation charges will be made at a place other 
than the office of the Contractor, the Con¬ 
tractor agrees to deliver, with the reimburse¬ 
ment voucher covering such charges or a3 
may be otherwise specified within 2 years 
after reimbursement of charges covered by 
any such voucher, to such representative 
as may be designated for that purpose 
through the Contracting Officer, such docu¬ 
mentary evidence in support of transporta¬ 
tion costs as may he required by the 
Comptroller General or any of his duly 
authorized representatives. 

(4) Except for documentary evidence de¬ 
livered to the Government pursuant to sub- 
paragraph (3) above, the Contractor shall 
preserve and make available his records: 
(1) Until expiration of 3 years after final 
payment under this contract, or of the time 
periods specified in Part 1-20 of the Fed¬ 
eral Procurement Regulations (41 CFR Part 
1-20), whichever expires earlier; and (ii) for 
such longer period, if any, as is required by 
applicable statute, by any other clause of 
this contract, or by (A) or (B) below. 

(A) If this contract Is completely or par¬ 
tially terminated, the records relating to 
the work terminated shall be preserved and 
made available until expiration of 3 years 
from the date of any resulting final settle¬ 
ment, or of the time periods specified in Part 
1-20 of the Federal Procurement Regulations 
(41 CFR Part 1-20), whichever expires earlier. 

(B) Records which relate to (1) appeals 
under the "Disputes” clause of this contract; 
(U) litigation or the settlement of claims 
arising out of the performance of this con¬ 
tract, or (ill) cost and expenses of this con¬ 
tract as to which exception has been taken 
by the Comptroller General or any of his 
duly authorized representatives, shall be re¬ 
tained by the Contractor until such appeals, 
litigation, claims, or exceptions have been 
disposed of. 

(5) Except for documentary evidence de¬ 
livered pursuant to subparagraph (3) above, 
and the records described in subparagraph 
(4) (B) above, the Contractor may in fulfill¬ 
ment of his obligation to retain his records 
as required by this clause substitute photo¬ 
graphs. mlcrophotographs. or other authentic 
reproductions of such records, after the ex¬ 
piration of 2 years following the last day of 
the month of reimbursement to the Con¬ 
tractor of the invoice or voucher to which 
such records relate, unless a shorter period 
is authorized by the Contracting Officer with 
the concurrence of the Comptroller General 
or his duly authorized representative. 

.(6) The provisions of this paragraph (a), 
including this subparagraph (6), shall be 
applicable to and included in each subcon¬ 
tract hereunder which is on a cost, cost-plus- 
a-fixed-fee, time-and-materlal or labor-hour 
basis. 

(b) The Contractor further agrees to in¬ 
clude In each of hfs subcontracts hereunder, 
other than those set forth in subparagraph 
(a) (6) above, a provision to the effect that 
the subcontractor agrees that the Comptrol¬ 
ler General or any of his duly authorized 
representatives, shall, until the expiration of 
3 years after final payment under the sub¬ 
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contract, or of the time periods specified in 
Part 1-20 of the Federal Procurement Regula¬ 
tions (41 CFR Part 1-20). whichever expires 
earlier, have access to and the right to ex¬ 
amine any books, documents, papers, and 
records of such subcontractor that directly 
pertain to. and involve transactions relating 
to the subcontract. The term "subcontract", 
as used in the paragraph (b) only, excludes 
(1) purchase orders not exceeding $2,500 and 
(ii) subcontracts or purchase orders for pub¬ 
lic utility services at rates established for 
uniform applicability to the general public. 

(b) In the case of contracts which es¬ 
tablish separate periods of performance, 
the following alternate subparagraph 
(a) (4) may be substituted for the cor¬ 
responding subparagraph of the clause 
prescribed by paragraph (a) of this 
section. 

(4) Except for documentary evidence de¬ 
livered to the Government pursuant to sub- 
paragraph (3) above, the Contractor shall 
preserve and make available his records: (i) 
Until expiration of 3 years from the date of 
payment of the voucher or invoice submitted 
by the Contractor after the completion of the 
work performed during any separate period 
of performance established by this contract 
or by any amendment or supplemental agree¬ 
ment, without regard to former or subse¬ 
quent periods of performance, or of the time 
periods specified in Part 120 of the Federal 
Procurement Regulations (41 CFR Part 1-20), 
whichever expires earlier, and (ii) for such 
longer period, if any, as is required by appli¬ 
cable statute, by any other clause of this 
contract, or by (A) or (B) below. 

(A) If this contract is completely or par¬ 
tially terminated, the records relating to the 
work terminated shall be preserved and made 
available until expiration of 3 years from 
the date of any resulting final settlement, or 
of the time periods specified in Part 1-20 of 
the Federal Procurement Regulations (41 
CFR Part 1-20), whichever expires earlier. 

(B) Records which relate to: (i) Appeals 
under the "Disputes" clause of this contract; 
(ii) litigation of the settlement of claims 
arising out of the performance of this con¬ 
tract; or (111) cost and expenses of this con¬ 
tract as to which exception has been taken 
by the Comptroller General or any of his duly 
authorized representatives, shall be retained 
by the Contractor until such appeals, litiga¬ 
tion, claims or exceptions have been dis¬ 
posed of. 

In the case of such contracts which do not 
contain the foregoing alternate subparagraph 
(a)(4), that subparagraph may be Inserted 
by amendment, or in the alternative, the re¬ 
tention of records may be administered in 
accordance with the procedures set forth in 
the foregoing alternate subparagraph (a)(4). 

§ 12-7.5001—8 Subcontracts. 

Subcontracts 

(a) The Contractor shall give advance 
notification to the Contracting Officer of any 
proposed subcontract hereunder which: (I) 
Is cost-reimbursement type, time and ma¬ 
terials or labor-hour; or (ii) is fixed-price 
type and exceeds In dollar amount either 
$25,000 or five percent (5%) of the total 
estimated cost of this contract; or (ill) pro¬ 
vides for the fabrication, purchase, rental, 
installation, or other acquisition of special 
test equipment having a value in excess of 
$1,000 or of any items of Industrial facilities. 

(b) In the case of a proposed subcontract 
which (1) Ls cost-reimbursement type, time 
and materials, or labor-hour, and would in¬ 
volve an estimated amount in excess of $10,- 
000, Including any fee, or (ii) is proposed to 
exceed $100,000, or (ill) is one of a number 
of subcontracts under this contract with a 
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single subcontractor for the same or related 
supplies or services which, In the aggregate 
are expected to exceed $100,000; the advance 
notification required by (a) above shall 
Include: 

(1) A description of the supplies or serv¬ 
ices to be called for by the subcontract; 

(2) Identification of the proposed subcon¬ 
tractor and an explanation of why and how 
the proposed subcontractor was selected, in¬ 
cluding the degree of competition obtained; 

(3) The proposed subcontract price, to¬ 
gether with the Contractor’s cost or price 
analysis thereof; 

(4) The subcontractor’s current, complete, 
and accurate cost or pricing data and Cer¬ 
tificate of Current Cost or Pricing Data, when 
such data and certificate are required, by 
other provisions of this contract, to be ob¬ 
tained from the subcontractor; and 

(5) Identification of the type of subcon¬ 
tract to be used. 

(c) The Contractor shall obtain the written 
consent of the Contracting Officer prior to 
placing any subcontract for which advance 
notification is required under (a) above. The 
Contracting Officer may. in his discretion, 
ratify in writing any such subcontract; such 
action shall constitute the consent of the 
Contracting Officer as required by this para¬ 
graph (c). 

(d) The Contractor agrees that no subcon¬ 
tract placed under this contract shall pro¬ 
vide for payment on a cost-plus-a-percent- 
age-of-coet basis. 

(e) The Contracting Officer may. in his 
discretion, specifically approve in writing any 
of the provisions of a subcontract. However, 
such approval or the consent of the Con¬ 
tracting Officer obtained as required by this 
clause shall not be construed to constitute 
a determination of the allowability of any 
cost under this contract, unless such ap¬ 
proval specifically provides that It constitutes 
a determination of the allowability of such 
cost. 

(f) The Contractor shall give the Contract¬ 
ing Officer Immediate notice In writing of 
any action or suit filed, and prompt notice of 
any claim made against the Contractor by 
any subcontractor or vendor which, In the 
opinion of the Contractor, may result in liti¬ 
gation, related In any way to this contract 
with respect to which the Contractor may be 
entitled to reimbursement from the Gov¬ 
ernment. 

(g) Notwithstanding (c) above, the Con¬ 
tractor may enter into subcontracts within 
(i) and (li) of (a) above without the con¬ 
sent of the Contracting Officer if the Con¬ 
tracting Officer has approved in writing the 
Contractor’s procurement system and the 
subcontract is within the scope of the ap¬ 
proval. 

§ 12—7.3001—9 Utilization of small busi¬ 
ness concerns. 

In accordance with FPR 1-1.710-3 (a) 
and (b) , insert one or both of the clauses. 

§ 12—7.3001—10 Termination. 

Insert the clause set forth in FPR 
1-8.702. 

§ 12—7.5001—11 Excusable delays. 

Insert the clause set forth in FPR 
1-8.708. 

§ 12—7.5001—12 Disputes. 

Insert the clause set forth in FPR 
1-7.101-12. 

§12—7.5001—13 Convict labor. 

In accordance with FPR 1-12.202, in¬ 
sert the clause in FPR 1-12.203. 
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§ 12—7.5001—14 Contract Work Hours 
and Safety Standards Act—overtime 
compensation. 

In accordance with FPR 1-12.302, in¬ 
sert the clause set forth in FPR 1-12.303. 

§ 12-7.5001-15 Walsh-Healey Public 
Contracts Act. 

In accordance with FPR 1-12.602, in¬ 
sert the clause set forth in FPR 1-12.605. 

§ 12—7.5001—16 Equal opportunity. 

In accordance with FPR 1-12.803-1, 
insert the clause set forth in FPR 1-12. 
803-2. 

§ 12—7.5001—17 Officials not to benefit. 

Insert the clause set forth in FPR 
1-7.101-19. 

§ 12—7.5001—18 Covenant against con¬ 
tingent fees. 

In accordance with FPR 1-1.501, in¬ 
sert the clause set forth in FPR 1-1.503. 

§ 12-7.5001-19 [Reserved] 

§ 12—7.5001—20 Insurance—liability to 
third persons. 

Insurance—Liability to Third Persons 

(a) The Contractor shall procure and 
thereafter maintain workmen's compensa¬ 
tion, employer’s liability, comprehensive 
general liability (bodily Injury) and compre¬ 
hensive automobile liability (bodily Injury 
and property damage) insurance, with re¬ 
spect to performance under this contract, 
and such other insurance as the Contracting 
Officer may from time to time require with 
respect to performance under this contract: 
Provided. That the Contractor may, with the 
approval of the Contracting Officer, maintain 
a self-insurance program: And provided 
further. That with respect to workmen’s 
compensation the Contractor is qualified 
pursuant to statutory authority. All Insur¬ 
ance required pursuant to the provisions of 
this paragraph shall be in such form, in such 
amount, and for such periods of time, as the 
Contracting Officer may from time to time 
require or approve, and with insurers ap¬ 
proved by the Contracting Officer. 

(b) The Contractor agrees, to the extent 
and in the manner required by the Contract¬ 
ing Officer, to submit for the approval of the 
Contracting Officer any other insurance 
maintained by the Contractor In connection 
with the performance of this contract and 
for which the Contractor seeks reimburse¬ 
ment hereunder. 

(c) The Contractor shall be reimbursed: 
(1) For the portion allocable to this contract 
of the reasonable cost of insurance as re¬ 
quired or approved pursuant to the provi-, 
slons of this clause, and (2) for liabilities to 
third persons for loss of or damage to prop¬ 
erty (other than property (1) owned, oc¬ 
cupied or used by the Contractor or vnted 
to the Contractor, or (il) in the care, cus¬ 
tody, or control of the (Contractor), or for 
death or bodily injury, not compensated by 
insurance or otherwise, arising out of the 
performance of this contract, whether or not 
caused by the negligence of the Contractor, 
his agents, servants or employees: Provided, 
Such liabilities are represented by final Judg¬ 
ments or by settlements approved In writing 
by the Government and expenses Incidental 
to such liabilities, except liabilities (a) for 
which the Contractor is otherwise responsi¬ 
ble under the express terms of the clause or 
clauses, if any, specified in the Schedule, or 
(b) with respect to which the Contractor has 
failed to insure as required or maintain In¬ 
surance as approved by the Contracting Offi¬ 


cer or (c) which results from willful miscon¬ 
duct or lack of good faith on the part of any 
of the Contractor’s directors or officers, or on 
the part of any of its managers, superintend- 
ents, or other equivalent representatives, who 
has supervision or direction of (1) all or sub¬ 
stantially all of the Contractor’s business, or 
(2) all or substantially all of the Contrac¬ 
tor’s operations at any one plant or separate 
location in which this contract Is being per- 
formed, or (3) a separate and complete 
major industrial operation In connection 
with the performance of this contract. The 
foregoing shall not restrict the right of the 
Contractor to be reimbursed for the cost of 
insurance maintained by the Contractor In 
connection with the performance of this 
contract, other than Insurance required to be 
submitted for approval or required to be 
procured and maintained pursuant to the 
provisions of this clause: Provided, Such coat 
would constitute allowable cost under the 
clause of this contract entitled “Allowable 
Cost. Fixed Fee and Payment.’’ 

(d) The Contractor shall give the Govern¬ 
ment or Its representatives Immediate notice 
of any suit or action filed, and prompt no¬ 
tice of any claim made, against the Con¬ 
tractor arising out of the performance of this 
contract, the cost and expense of which may 
be reimbursable to the Contractor under the 
provisions of this contract, and the risk of 
which Is then uninsured or In which the 
amount claimed exceeds the amount of cov¬ 
erage. The Contractor shall furnish Immedi¬ 
ately to the Government copies of all perti¬ 
nent papers received by the Contractor. If 
the amount of the liability claimed exceeds 
the amount of coverage, the Contractor shall 
authorize representatives of the Government 
to collaborate with counsel for the Insurance 
carrier, If any, In settling or defending such 
claim. If the liability Is not insured or cov¬ 
ered by bond, the Contractor shall, If re¬ 
quired by the Government, authorize repre¬ 
sentatives of the Government to settle or 
defend any such claim and to represent the 
Contractor in or take charge of any litiga¬ 
tion in connection therewith: Provided, That 
the Contractor may, at his own expense, be 
associated with the representatives of the 
Government In the settlement or defense of 
any such claim or litigation. 

§ 12-7.5001-21 Authorization and eon- 
sent. 

Insert the clause set forth in DOTPR 
12-9.6106-1. 

§ 12-7.5001-22 Notice and ambiance 
regarding patent and copyright in¬ 
fringement. 

In accordance with DOTPR 12 - 9 . 6108 , 
insert the clause set forth in FPR 
1-7.101-13. 

§ 12-7.5001-23 Utilization of concerns 
in labor surplus areas. 

In accordance with FPR 1-1.805, in¬ 
sert one or both of the clauses set forth 
in FPR 1-1.805-3. 

§ 12-7.5001-24 Payment for overtime 
premiums. 

Payment for Overtime Premiums 

(a) Allowable cost shall not include an? 
amount on account of overtime premium* 
except when (i) specified in (d) below o 
(il) paid for work— 

(A) Necessary to cope with emergencies 
such as those resulting from accidents, nat¬ 
ural disasters, breakdowns of production 
equipment, or occasional production bottle¬ 
necks of a sporadic nature; 

(B) By indirect labor employees sUC “ 
those perform protection, transportation, 
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maintenance, standby plant protection, op- 
^Uon of utilities, or accounting; 

(C) In the performance of testa. Industrial 
processes, laboratory procedures, loading or 
unloading of transportation media, and op- 

I cations In flight or afloat, which are con- 
! tlnuous in nature and cannot reasonably be 
interrupted or otherwise completed; or 

(D) Which will result In lower cost to the 

Government. 

(b) The cost of overtime premiums other- 
rise allowable under (a) above shall be al¬ 
lowed only to the extent the amount thereof 
is reasonable and properly allocable to the 
work under this contract. 

(c) Any request for overtime, In addition 
to any amount specified in (d) below, will be 

| for all overtime which can be estimated with 
I reasonable certainty shall be used for the 
i remainder of the contract, and shall contain 
the following; 

(1) Identification of the work unit, such 
u the department or section in which the 
requested overtime will be used, together 
with present workload, manning and other 
data of the affected unit, sufficient to permit 
an evaluation by the Contracting Officer of 
the necessity for the overtime: 

I (il) The effect that denial of the request 
will have on the delivery or performance 
schedule of the contract; 

(ill) Reasons why the required work can¬ 
not be performed on the basis of utilizing 
multishift operations or by the employment 
of additional personnel; And 
(iv) The extent to which approval of over¬ 
time would affect the performance or pay¬ 
ments in connection with any other Gov¬ 
ernment contracts, together with any Iden¬ 
tification of such affected contracts. 

(d) The Contractor is authorized to per¬ 

form overtime. In addition to that performed 
under (a) (11), to the extent that the over¬ 
time premium does not exceed_• 

§ 12—7..'>001-25 Dissemination of con¬ 
tract information. 

Insert the clause set forth in DOTPR 

12-7.150-10, 

§ 12-7.3001—26 Notice of delays* 

Insert the clause set forth in DOTPR 

12-7.150-9. 

§12-7.5001—27 [Reserved] 
§12-7.5001-28 Gratuities* 

Insert the clause set forth In DOTPR 

12-7.150-1. 

§ 12-<,o 001-29 Priorities, allocations, 
and allotments* 

hisert the clause set forth In DOTPR 

12-7.150-3. 

§ 12-4.5001-30 New material. 

2 ie clause set forfch 111 DOTPR 

53 Interpretation or mod¬ 

ulation* 

clause 864 forth 111 00X1)11 

f I — 1..)002 Additional clauses. 

folIowln 8 clauses shall be Included 

*** tilC Pnnfwrt m.u ai*. .i_ _ i _ 


contract 

a Ppropriate. 


when their use Is 


dur^r th * e amcmnt > In dollars, agreed to 
tiniA nJl g ? tlatlonB “ representing the over- 
f*imb£r«?ki U,ns a PP ll cabIe to overtime not 
la (aw if ? b] ? under I** 10 exceptions contained 
tha cnnfL°1 1116 clause * K lt was agreed that 
use be performed without the 

r additional overtime. Insert “Zero." 


§ 12—7.5002—1 Buy American Act. 

Insert the clause set forth in FPR 
1-6.104-5 in accordance with the instruc¬ 
tions for its use. 

§ 12-7.5002-2 [ Reserved ] 

§ 12—7.5002—3 Military security require¬ 
ments. 

When required by DOTPR 12-1.351, 
insert the Military Security Require¬ 
ments clause In ASPR 7-104.12 as modi¬ 
fied by ASPR 7-204.12 and DOTPR 12- 
1.351(e). 

§ 12—7.5002—4 Negotiated overhead 
rates. 

Insert the clause set forth In FPR 
1-3.704-1 or the appropriate clause set 
forth in FPR 1-3.704-2. 

§ 12—7.5002—5 Changes to makc-or-buy 
program. 

In accordance with FPR 1-3.902-3, in¬ 
sert the clause set forth therein. 

§ 12—7.5002—6 Required source for 
jewel bearings. 

In accordance with FPR 1-1.319, in¬ 
sert the clause contained therein. 

§ 12—7.5002—7 Value engineering. 

A value engineering incentive clause 
shall be included in the contract in ac¬ 
cordance with the instructions for its use 
in DOTPR 12-1.5202-2. 

§ 12-7.5002-8 Multiyear procurement. 

The clauses set forth in DOTPR sub¬ 
part 12-1.55 shall be included in all con¬ 
tracts under the multiyear procurement 
method. 

§ 12-7.5002-9 [Reserved] 

§ 12—7.5002—10 Aluminum. 

In accordance with FPR 1-5.1001-1, in¬ 
sert the clause set forth in FPR 
1-5.1001-2. 

§ 12—7.5002—11 Stop work orders. 

The clause set forth in DOTPR 12- 
7.151-8 may be included in any cost- 
reimbursement type contract under the 
conditions described therein: Provided , 
The clause is modified as follows: 

(a) The words “the ‘Termination for 
Convenience' clause of this contract" 
shall be changed to read “the ‘Termina¬ 
tion* clause of the 

<b) The words “an equitable adjust¬ 
ment shall be made in the delivery 
schedule or contract price, or both" shall 
be changed to read “an equitable adjust¬ 
ment shall be made in the delivery 
schedule, the estimated cost, the fee, or 
a combination thereof, and in any other 
provisions of the contract that may be 
affected.’* 

§ 12—7.5002—12 Competition in subcon¬ 
tracting. 

Insert the following clause in all 
negotiated contracts over $10,000: 

Competition in Subcontracting 

The Contractor shall select subcontractors 
(Including suppliers) on a competitive basis 
to the maximum practical extent consistent 
with the objectives and requirements of the 
contract. 


§ 12—7.5002—13 Audit and records. 

Insert the clause set forth in FPR 
1-3.814-2 (c) in accordance with the in¬ 
structions for its use. 

§ 12—7.5002—14 Price reduction for de¬ 
fective cost or pricing data. 

Insert the clause set forth in FPR 
1-3.814-1 (a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5002—15 Subcontractor cost and 
pricing data. 

Where the clause in FPR 1-3.814-1 (a) 
is included in the contract, the clause 
in FPR 1-3.814-3(a) also shall be in¬ 
cluded. 

§ 12—7.5002—16 Government properly. 

Insert the following clause in the con¬ 
tract when the Contractor is to be fur¬ 
nished, or the contractor is to acquire. 
Government property: 

Goverment Property 

• (a) Property administration. The Con¬ 
tractor shall establish and administer a sys¬ 
tem to control, protect, preserve, and main¬ 
tain Government property in his possession 
or under his control or that of his subcon¬ 
tractors. Such a system must be satisfactory 
to the Contracting Officer, and In accordance 
with this clause and any other requirements 
of the contract. 

(b) Government-furnished property. 

(1) The Government shall deliver to the 
Contractor, for use In connection with and 
under the terms of this contract, the prop¬ 
erty described as Government-furnished 
property in the Schedule or specifications, 
together with such related data and Infor¬ 
mation as the Contractor may request and 
as may reasonably be required for the In¬ 
tended use of such property (hereinafter 
referred to as "Government-furnished prop¬ 
erty") . 

(2) The delivery or performance dates for 
the supplies or services to be furnished by 
the Contractor under tills contract are based 
upon the expectation that Government-fur¬ 
nished property suitable for use will be de¬ 
livered to the Contractor at the time stated 
in the Schedule or, Lf not so stated, in suf¬ 
ficient time to enable the Contractor to meet 
such delivery or performance dates. 

(3) If the Schedule does not state a date 
when Government-furnished propertv will 
be delivered, the Contractor shall notify the 
Contracting Officer In writing of the date by 
which he requires such property to meet the 
contract delivery or performance dates. The 
Contractor shall allow a minimum of 30 days 
for delivery of Government-furnished prop¬ 
erty, unless a different time Is specified In 
the Schedule. If not received 5 days before 
the date It Is required by the Contractor, the 
Contracting Officer shall be so notified. 

(4) If Government-furnished property Is 
not delivered to the Contractor by the date 
specified in the Schedule, or by the date 
specified by the Contractor pursuant to (3) 
above, the Contracting Officer shall, upon 
timely request made by the Contractor, make 
a determination of the delay. If any, occa¬ 
sioned the Contractor and shall equitably 
adjust the estimated cost, fixed fee, or de¬ 
livery or performance dates, or all of them, 
and any other contractual provisions affected 
by any such delay, In accordance with the 
procedures of the "Changee" clause of this 
contract. 

(5) In the event that Government-fur- 
nished property Is received by the Contractor 
In a condition not suitable for intended use 
(except for such property furnished "as Is" 
or otherwise specified), the Contractor shall. 
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upon receipt thereof, notify the Contracting 
Officer of such fact and, as directed by the 
Contracting Officer, either: (1) Return such 
property at the Government's expense or 
otherwise dispose of the property; or (li) ef¬ 
fect repairs or modifications. Upon comple¬ 
tion of (i) or (11) above, the Contracting 
Officer upon requests of the Contractor shall 
equitably adjust the estimated cost, fixed 
fee. or delivery or performance dates, or all 
of them, and any other contractual provi¬ 
sions affected by the return or disposition, or 
the repair or modification in accordance 
with the procedures of the “Changes” clause 
of this contract. 

(6) The foregoing provisions for adjust¬ 
ment are exclusive and the Government shall 
not be liable to suit for breach of contract by 
reason of any delay in delivery of Govern¬ 
ment-furnished property or delivery of such 
property in a condition not suitable for its 
intended use. 

(c) Changes in Government-furnished 
property —(1) By notice in writing, the Con¬ 
tracting Officer may (l) decrease the prop¬ 
erty provided or to be provided by the 
Government under this contract, or (ii) sub¬ 
stitute other Government-owned property 
for property to be provided by the Govern¬ 
ment or to be acquired by the Contractor 
for the Government under this contract. The 
Contractor shall promptly take such action 
as the Contracting Officer may direct with 
respect to the removal and shipping of prop¬ 
erty covered by such notice. 

(2) In the event of any decrease in or sub¬ 
stitution of property pursuant to subpara¬ 
graph (1) above, or any withdrawal of au¬ 
thority to use property provided under any 
other contract or lease, which property the 
Government had agreed in the Schedule to 
make available for the performance of this 
contract, the Contracting Officer, upon the 
written request of the Contractor (or on his 
own initiative if the substitution of prop¬ 
erty causes a decrease in the cost of per¬ 
formance) , shall equitably adjust such con¬ 
tractual provisions as may be affected by the 
decrase, substitution, or withdrawal, in ac¬ 
cordance with the procedures provided for 
in the “Changes” clause of this cQntract. 

(d) Title to property. Title to the Govern¬ 
ment-furnished property shall remain in the 
Government. Title to all property purchased 
by the Contractor, for the cost of which the 
Contractor is entitled to be reimbursed as a 
direct item of cost under this contract, shall 
pass to and vest in the Government upon 
delivery of such property by the vendor. 
Title to other property, the cost of which is 
reimbursable to the Contractor under the 
contract, shall pass to and vest in the Gov¬ 
ernment upon: (i) Issuance for use of such 
property in the performance of this contract; 
or (ii) commencement of processing or use 
of such property in the performance of this 
contract; or (iii) reimbursement of the cost 
thereof by the Government, whichever oc¬ 
curs first. All Government-furnished prop¬ 
erty, together with all property acquired by 
the Contractor title to which vests in the 
Government imder this paragraph, is subject 
to the provisions of this clause and is here¬ 
inafter collectively referred to as “Govern¬ 
ment property”. Title to Government 
property shall not be affected by the incor¬ 
poration or attachment thereof to any prop¬ 
erty not owned by the Government, nor shall 
such Government property, or any part 
thereof, be or become a fixture or lose its 
identity as personalty by reason of affixation 
to any realty. 

(e) Use of Government property. The Gov¬ 
ernment property shall, unless otherwise pro¬ 
vided herein or approved by the Contracting 
Officer, be used only for the performance of 
this contract. 

(f) Maintenance and repair of Govern - 
ment property . The Contractor 6hall main¬ 


tain and administer, in accordance with 
sound industrial practice, a program for the 
maintenance, repair, protection, and preser¬ 
vation of Government property, while in cus¬ 
tody of the Contractor. In the event that any 
damage occurs to Government property the 
risk of which has been assumed by the Gov¬ 
ernment under this contract, the Govern¬ 
ment shall replace such items or the 
Contractor shall make such repair of the 
property as the Government directs: Pro¬ 
vided however , That if the Contractor cannot 
effect such repair within the time required, 
the Contractor shall dispose of such prop¬ 
erty in the manner directed by the Contract¬ 
ing Officer. The contract price includes no 
compensation to the Contractor for the per¬ 
formance of any repair or replacement for 
which the Government is responsible, and 
an equitable adjustment will be made in any 
contractual provisions affected by such re¬ 
pair or replacement of Government prop¬ 
erty made at the direction of the Govern¬ 
ment, in accordance with the procedures 
provided for in the “Changes” clause of this 
contract. Where replacement parts are pro¬ 
vided at the expense of the Government, the 
parts which are displaced remain the prop¬ 
erty of the Government. Any repair or re¬ 
placement for which the Contractor is 
responsible under the provisions of this con¬ 
tract shall be accomplished by the Contrac¬ 
tor at his own expense. 

(g) Risk of loss , damage —(1) The Con¬ 
tractor shall not be liable for any loss of or 
damage to the Government property, or for 
expenses Incidental to such loss or damage, 
except that the Contractor shall be respon¬ 
sible for any such loss or damage (including 
expenses incidental thereto): 

(i) Which results from willful misconduct 
or lack of good faith on the part of any one 
of the Contractor’s directors or officers or on 
the part of any of his managers, superin¬ 
tendents, or other equivalent representatives, 
who has supervision or direction of: 

(A) All or substantially all of the Con¬ 
tractor’s business; or 

(B) All or substantially all of the Con¬ 
tractor’s operations at any one plant or sepa¬ 
rate location, in which this contract is being 
performed; or 

(C) A separate and complete major indus¬ 
trial operation in connection with the per¬ 
formance of this contract; 

(ii) Which results from a failure on the 
part jof the Contractor, due to the willful 
misconduct or lack of good faith on the part 
of any of his directors, officers, or other rep¬ 
resentatives mentioned in subparagraph (i) 
above— 

(A) To maintain and administer, in ac¬ 
cordance with sound industrial practice, the 
program for maintenance, repair.* protection 
and preservation of Government property as 
required by paragraph (f) hereof, or 

(B) To establish, maintain and adminis¬ 
ter, in accordance with (a) above, a system 
for control of Govenment property; 

(iii) For which the Contractor is other¬ 
wise responsible under the express terms of 
the clause or clauses designated in the 
Schedule; 

(iv) Which results from a risk expressly 
required to be insured under this contract, 
but only to the extent of the insurance so 
required to be procured and maintained, or 
to the extent of insurance actually procured 
and maintained, whichever is greater; or 

(v) Which results from a risk which is 
in fact covered by insurance or for which 
the Contractor is otherwise reimbursed, but 
only to the extent of such insurance or 
reimbursement; 

Any failure of the Contractor to act, as pro¬ 
vided in subparagraph (II) above, shall be 
conclusively presumed to be a failure result¬ 
ing from willful misconduct, or lack of good 


faith on the part of such directors, offlcws 
or other representatives mentioned in sub- 
paragraph (i) above, if the Contractor is 
notified by the Contracting Officer by reg. 
istered or certified mail addressed to one or 
such directors, officers, or other represent*, 
tives, of the Government’s disapproval, with¬ 
drawal of approval, or nonacceptance of the 
Contractor’s program or system. In such event 
it shall be presumed that any loss or dam¬ 
age to Government property resulted from 
such failure. The Contractor shall be liable 
for such loss loss or damage unless he can 
establish by clear and convincing evidence 
that such loss or damage did not result 
from his failure to maintain an ap¬ 
proved program or system, or occurred 
during such time as an approved program 
or system for control of Government 
property was maintained. If more than one 
of the above exceptions shall be applicable 
in any case, the Contractor’s liability under 
any one exception shall not bo limited by 
any other exception. If the Contractor trans¬ 
fers Government property to the possession 
and control of a subcontractor, the transfer 
shall not affect the liability of the Contractor 
for loss or destruction of or damage to the 
property as set forth above. However, the 
Contractor shall require the subcontractor 
to assume the risk of, and be responsible 
for, any loss or destruction of or damage 
to the property while In the latter’s posses¬ 
sion or control, except to the extent that 
the subcontract, with the prior approval of 
the Contracting Officer, provides for the relief 
of the subcontractor from such liability. In 
the absence of such approval, the subcon¬ 
tract shall contain appropriate provisions 
requiring the return of all Government prop¬ 
erty In as good condition as when received, 
except for reasonable wear and tear or for 
the utilization of the property In accordance 
with the provisions of the prime contract. 

(2) The Contractor shall not be reim¬ 
bursed for, and shall not Include as an Item 
of overhead, the cost of insurance, or any 
provision for a reserve, covering the risk of 
loss of or damage to the Government prop¬ 
erty, except to the extent that the Govern¬ 
ment may have required the Contractor to 
carry such insurance under any other pro¬ 
visions of this contract. 

(3) Upon the happening of loss or destruc¬ 
tion of or damage to the Government prop¬ 
erty. the Contractor shall notify the Con¬ 
tracting Officer thereof, and shall commu¬ 
nicate with the Loss and Salvage Organiza¬ 
tion, if any, now or hereafter designated by 
the Contracting Officer, and with the assist¬ 
ance of the Loss and Salvage Organization 
so designated (unless the Contracting Officer 
has designated that no such organization 
be employed), shall take all reasonable steps 
to protect the Government property from 
further damage, separate the damaged aim 
undamaged Government property, put all the 
Government property in the best possible 
order, and furnish to the Contracting Officer 
a statement of— 

(l) The lost, destroyed, and damaged Gov¬ 
ernment property; 

(ii) The time and origin of the loss, de¬ 
struction, or damage; , 

(ill) All known Interests in commingle 
property of which the Government property 
is a part; and 

(iv) The insurance, if any. covering anj 
part of or interest in such commingi 
property. 


he Contractor shall make repairs 
novations of the damaged Governmen 
roperty or take such other action, as t 
ontracting Officer directs. . 

(4) In the event the Contractor is indemw 
ed. reimbursed, or otherwise compensa 
>r any loss or destruction of or damage 
ie Government property, he shall use 
roceeds to repair, renovate or replace 
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Government property involved, or shall 
credit such proceeds against the cost ol the 
work covered by the contract, or shall other¬ 
wise reimburse the Government, as directed 
bv the Contracting Officer. The Contractor 
shall do nothing to prejudice the Govern¬ 
ment's right to recover against third parties 
for any such loss, destruction, or damage and, 
apon the request of the Contracting Officer, 
shall, at the Government's expense, furnish 
to the Government, all reasonable assistance 
and cooperation (including the prosecution 
of suit and the execution of instruments 
of assignment in favor of the Government) 
in obtaining recovery. In addition, where 
the stibcon tractor has not been relieved from 
liability for any loss or destruction of or 
damage to Government property, the Con¬ 
tractor shall enforce the liability of the sub- 
I contractor for such loss or destruction of or 
damage to the Government property for 
the benefit of the Government. 


I (5) Except to the extent that the Con- 
I tractor is relieved of liability for the loss, 
[ destruction, or damage to the property, the 
I property shall be returned to the Government 
or otherwise disposed of as directed by the 
Government, in as good condition as when 
received, less ordinary wear and deterioration. 

(h) Access. The Government, and any per¬ 
sons designated by it. shall at all reasonable 
times have access to the premises wherein 
any Government property is located, for the 
purpose of inspecting the Government 
property, or inventoring the same, of remov¬ 
ing any part or all of the same, or for deter¬ 
mining complaints with terms of the 
contract. 

(i) Final accounting and disposition of 
Government property. Upon the completion 
of this contract, or at such earlier dates as 
may be fixed by the Contracting Officer, 
the Contractor shall submit, in a form ac¬ 
ceptable to the Contracting Officer, inventory 
schedules covering all items of Government 
property not justifiably consumed in the per¬ 
formance of this contract (including any 
resulting scrap) or not theretofore delivered 
to the Government and shall prepare for 
shipment, deliver f.o.b. origin (unless other¬ 
wise provided in the contract) or dispose of 
the Government property, as may be di¬ 
rected or authorized by the Contracting Offi¬ 
cer. The net proceeds of any such disposal 
shall be credited to the cost of the work 
covered by the contract or shall be paid in 
such other manner as the Contracting Officer 
fray direct. 


0) Notification. The Contractor shall 
notify the Contracting Officer as soon as 
Government property is no longer required 
tor performance of the contract. All shlp- 
®«nts of Government-furnished property not 
silvered as an item of the contract, and 
raaaual contractor-acquired property, shall 
w effected only upon receipt of shipping in- 
•nictions signed by the Contracting Officer, 
his duly authorized representative. 
^Restoration of Contractor’s premises 
y.*° an d°nment. Unless otherwise provided 
serein, the Government: 


> May abandon any Government p 
of plaC€ * and thereupon all obligai 
a™ GoVern ment regarding such a 

honed property shall cease; 

JSL ® UaU not be under any duty or 
*° re store or rehabilitate, or to 
of 1116 restoration or rehabUlti 

to ‘ e , n hractor's plant or any poi 
^reof which is affected by the aban 

Pix>perty r removal of an Y Governi 


or be bidemnified against all suit 

foliar arlsln g out of the Government 
re8 tore or rehabilitate the Con 
1 r 6 P ro Perty or the property of subcon 


tractors, except for such damage as may be 
occasioned by the negligence of the Govern¬ 
ment. its agents, its employees, or independ¬ 
ent contractors. 

(1) Communications. All communications 
Issued pursuant to this clause shall be In 
writing. 

(Note: If this contract is with other than 
United States firms or individuals the term 
“Government”, or "Government-furnished”, 
wherever it appears in the text, is defined 
as "United States Government”.) 

Subpart 12—7.51—Clauses for Fixed- 
Price Research and Development 
Contracts 

§ 12-7.5100 Scope. 

This subpart sets forth uniform con¬ 
tract clauses for use in fixed-price re¬ 
search and development contract. The 
clauses are also appropriate for use in 
fixed-price contracts for studies, tests, 
and reports. 

§12—7.5101 Required clauses. 

The following clauses shall be inserted 
in all fixed-price research and develop¬ 
ment contracts. 

§ 12—7.5101—1 Definitions. 

Insert the clause set forth in FPR 
1-7.101-1. 

§ 12—7.5101—2 Changes. 

Changes 

The Contracting Officer may at any time, 
by written order, and without notice to the 
sureties, if any, make changes, within the 
general scope of this contract, In any one 
or more of the following: (1) Drawings, de¬ 
signs, or specifications; (U) method of ship¬ 
ment of packing; and (ill) place of inspec¬ 
tion, delivery, or acceptance. If any such 
change causes an increase or decrease in the 
cost of, or the time required for performance 
of, this contract, or otherwise affects any 
other provisions of this contract, whether 
changed or not changed by any such order, 
an equitable adjustment shall be made (1) 
in the contract price or time of performance, 
or both, and (ii) In such other provisions of 
the contract as may be so affected, and the 
contract shall be modified in writing accord¬ 
ingly. Any claim by the Contractor for ad¬ 
justment under this clause must be asserted 
within thirty (30) days from the date of re¬ 
ceipt by the Contractor of the notification of 
change: Provided, however , Without preju¬ 
dicing the right to reject any claim asserted 
after this time, that the Contracting Officer, 
if he decides that the facta Justify such ac¬ 
tion, may receive and act upon any such 
claim asserted at any time prior to final pay¬ 
ment under this contract. Failure to agree 
to any adjustment shall be a dispute con¬ 
cerning a question of fact within the mean¬ 
ing of the clause of this contract entitled 
“Disputes”. However, nothing in this clause 
shall excuse the Contractor from proceeding 
with the contract as changed. 

§ 12—7.5101—3 Payments* 

Payments 

The Contractor shall be paid, upon sub¬ 
mission of proper invoices of vouchers, the 
prices stipulated herein for work delivered 
or rendered and accepted, less deductions, if 
any. as herein provided. Unless otherwise 
specified, payment will be'made upon accept¬ 
ance of any portion of the work delivered or 
rendered for which a price Is separately 
stated in the contract. 


§ 12—7.5101—4 Standard* of work. 

Standards of Work 

The Contractor agrees that the perform¬ 
ance of work and services pursuant to the re¬ 
quirements of this contract shall conform 
to high professional standards. 

§ 12—7.5101—5 Inspection. 

(a) The following clause shall be 
used where the primary contract objec¬ 
tive is delivery of end items other than 
designs, drawings, or reports, except 
where the contracting officer determines 
that the use of such clause is im¬ 
practicable. Where this clause is not 
used, the clause in paragraph (b) of 
this section shall be used. 

Inspection 

(a) All work under this contract shall be 
subject to inspection and test by the Gov¬ 
ernment, to the extent practicable, at all 
times (including the period of performance) 
and places, and in any event prior to accept¬ 
ance. The Government through any author¬ 
ized representative may inspect the premises 
of the Contractor or any subcontractor en¬ 
gaged in the performance of this contract. 

(b) The Government may reject any work 
that is defective or otherwise not in con¬ 
formity with the requirements of this con¬ 
tract. If the Contractor fails or is unable to 
correct or to replace such work, the Contract¬ 
ing Officer may accept such work at a reduc¬ 
tion in price which is equitable under the 
circumstances. Failure to agree on the re¬ 
duction in price shall be a dispute concern¬ 
ing a question of fact within the meaning 
of the clause of this contract entitled 
••Disputes”. 

(c) If any inspection or test is made by 
the Government on the premises of the 
Contractor or a subcontractor, the con¬ 
tractor shall provide, without additional 
charge, all reasonable faculties and assistance 
for the safety and convenience of the Gov¬ 
ernment inspectors in the performance of 
their duties. If the Government inspection 
or test is made at a point other than the 
premises of the Contractor or subcon tractor, 
it shaU be at the expense of the Govern¬ 
ment. All inspections and tests by the Gov¬ 
ernment shall be performed in such a manner 
as not unduly to delay the work. Final in¬ 
spection and acceptance or rejection of the 
work shall be made as promptly as practica¬ 
ble after delivery except as otherwise pro¬ 
vided in this contract; but failure to inspect 
and accept, or reject the work shall neither 
relieve the Contractor from responsibUlty for 
such of the work as is not in accordance with 
the contract requirements nor Impose liabil¬ 
ity on the Government therefor. 

(d) The Inspection and test by the Gov¬ 
ernment of any work shall not relieve the 
Contractor from any responsibUlty regard¬ 
ing defects or other failures to meet the 
contract requirements which may be dis¬ 
covered prior to acceptance. Except as other¬ 
wise provided in this contract, acceptance 
shall be conclusive except as regards latent 
defects, fraud, or such gross mistakes as 
amount to fraud. 

(e) The Contractor shall provide and main¬ 
tain an inspection system acceptable to the 
Government covering the work hereunder. 
Records of all inspection work by the Con¬ 
tractor shall be kept complete and avaUable 
to the Government during the performance 
of tills contract and for such longer periods 
as may be specified elsewhere In this con¬ 
tract. 

(b) The following clause shaU be used 
where the clause in paragraph (a) of 
this section is not used. 
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Inspection 

The Government, through any authorized 
representatives, has the right, at all reason¬ 
able times, to Inspect, or otherwise evaluate 
the work performed or being performed here¬ 
under and the premises In which It is being 
performed. If any inspection, or evaluation 
is made by the Government on the premises 
of the Contractor or a subcontractor, the 
Contractor shall provide and shall require 
his subcontractors to provide all reasonable 
facilities and assistance for the safety and 
convenience of the Government representa¬ 
tives in the performance of their duties. All 
inspections and evaluations shall be per¬ 
formed in such a manner as will not unduly 
delay the work. 

§ 12—7.5101—6 Assignment of claims. 

Insert the clause set forth in PPR 
1-30.703 uhder the conditions contained 
therein. 

§ 12-7.5101-7 Examination of records. 

Insert the clause set forth in PPR 
1-7.101-10. 

§ 12-7.5101-8 Federal, State, and local 
taxes. 

In accordance with FPR 1-11.401, in¬ 
sert the appropriate clause set forth 
therein. 

§ 12—7.5101—9 Utilization of small busi¬ 
ness concerns. 

In accordance with PPR 1-1.710-3 (a) 
and (b>, insert one or both of the clauses. 

§ 12-7.5101-10 Default. 

In accordance with FPR 1-8.700-2(b) 
(3), insert the clause set forth in PPR 
1-8.710. 

§12—7.5101—11 Termination for con¬ 
venience of the Government. 

Insert the clause set forth in FPR 
1-8.710 or FPR 1-8.704-1, as appropriate. 

§ 12-7.5101-12 Disputes. 

Insert the clause set forth in FPR 
1-7.101-12. 

§12—7.5101—13 Convict labor. 

In accordance with FPR 1-12.202, in¬ 
sert the clause in FPR 1-12.203. 

§12-7.5101-14 Walsli-Healey Public 
Contracts Act. 

In accordance with FPR 1-12.602, in¬ 
sert the caluse set forth in FPR 1-12.605. 

§ 12—7.5101—15 Contract Work Hours 
and Safety Standards Act—overtime 
compensation. 

In accordance with FPR 1-12.302, in¬ 
sert the clause set forth in FPR 1-12.303. 

§12—7.5101—16 Equal opportunity. 

In accordance with FPR 1-12.803-1, 
insert the clause set forth in FPR 1- 
12.893.2. 

§ 12—7.5101—17 Officials not to benefit. 

Insert the clause set forth in FPR 
1-7.101-19. 

§ 12—7.5101—18 Covenant against con¬ 
tingent fees. 

In accordance with FPR 1-1.501, in¬ 
sert the clause set forth in FPR 1-1.503. 


§ 12-7.5101-19 Gratuities. 

Insert the clause set forth in DOTPR 
12-7.150-1. 

§ 12—7.5101—20 Authorization and con¬ 
sent. 

Insert the clause set forth in DOTPR 
12-9.6106-2. 

§ 12-7.5101-21 Notice and assistance 
regarding patent and copyright in¬ 
fringement. 

In accordance with DOTPR 12-9.6108 
insert the clause set forth in FPR 1- 
7.101-13. 

§ 12—7.5101—22 Withholding payment 
for nondelivery of data. 

Insert the clause set forth in DOTPR 
12-7.150-8. 

§ 12—7.5101—23 Utilization of concerns 
in labor surplus areas. 

In accordance with FPR 1-1.805, in¬ 
sert one or both of the clauses set forth 
in FPR 1-1.805-3. 

§ 12—7.5101—24 Dissemination of con¬ 
tract information. 

Insert the clause set forth in DOTPR 
12-7.150-11. 

§ 12—7.5101—25 Priorities, allocations, 
and allotments. 

Insert the clause set forth in DOTRP 
12-7.150-3. 

§ 12-7.5101-26 Notice of delays. 

Insert the clause set forth in DOPTR 
12-7.150-9. 

§12—7.5101—27 New material. 

Insert the clause set forth in DOTPR 
12-7.150-2. 

§ 12—7.5101—28 Interpretation or modi¬ 
fication. 

Insert the clause set forth in DOTPR 
12-7.150-4. 

§ 12—7.5102 Clauses to be used when 
applicable. 

The following clauses shall be included 
in the contract when their use is ap¬ 
propriate. 

§12—7.5102—1 Buy American Act. 

Insert the clause set forth in FPR 1- 
6.104-5 in accordance with the instruc¬ 
tions for its use. 

§ 12—7.5102 — 2 Government-furnished 
property. 

Insert the clause set forth in DOTPR 
12-7.151-2 in accordance with the in¬ 
structions for its use. 

§ 12—7.5102—3 Price reduction for de¬ 
fective cost or pricing datu* 

Insert the clause set forth in FPR 1- 
3.814-1 (a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5102—4 Required sources for 
jewel bearings. 

In accordance with FPR 1-1.319, in¬ 
sert the clause contained therein. 


§ 12—7.5102—5 Competition in subcon. 
trading. 

Insert the clause set forth in DOTPR 
12-7.5002-12 in accordance with the in¬ 
structions for its use. 

§12-7.5102-6 Audit and records. 

Insert the clause set forth in FPR i- 
3.814-2 (a) in accordance with the in¬ 
structions for its use. 

§ 12-7.5102-7 Subcontractor cost and 
pricing data. 

Where the clause in FPR 1-3.814-Ka) 
is included in the contract, the clause in 
FPR 1-3.814-3(a) also shall be included 

§12—7.5102—8 Value engineering. 

A value engineering incentive clause I 
shall be included in the contract in ac¬ 
cordance with the instructions lor its use 
in DOTPR 12-1.5202-2. 

§ 12—7.5102—9 Aluminum. 

In accordance with FPR 1-5.1001-1.1 
insert the clause set forth in FPR 1- 
5.1001-2. 

§ 12—7.5102—10 Military security re¬ 
quirements. 

Insert the Military Security Require¬ 
ments clause in ASPR 7-104.12 in ac¬ 
cordance with the instructions for its use 
in DOTPR 12-1.351. 

§ 12—7.5102—11 Stop work orders. 

In accordance with DOTPR 12-7.151- 
8, insert the clause set forth therein. 

Subpart 12-7.52—Clauses for Cost- 
Reimbursement Type Research and 
Development Contracts 

§ 12-7.5200 Scope. 

This subpart sets forth uniform con¬ 
tract clauses for use in cost-reimburse¬ 
ment type research and development 
contracts. 

§ 12—7.5201 Required clauses. 

The following clauses shall be inserted 
in all cost-reimbursement type research, 
and development contracts. 

§ 12—7.5201—1 Definitions. 

Insert the clause set forth in FPR 
1-7.101-1. 

§ 12-7.5201-2 Changes. 

Changes 

(a) The Contracting Officer may at an 1 J 
time, by a written order, and without no¬ 
tice to the sureties, if any, make change* 
within the general scope of this contract, 
in any one or more of the following: (U 
Drawings, designs, or specifications; jjjj 
method of shipment or packing; and (w 
place of inspection, delivery or acceptance. 

(b) IT any such change causes an lncre **J 
or decrease in the estimated cost of, or * 
time required for the performance of w 
part of the work under this 
whether changed or not changed by w 
such order, or otherwise affects auy ot “, 
provision of this contract, an equitable ad¬ 
justment shall be made: 

(1) In the estimated cost or delivery sch 
ule, or both; 
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(U) In the amount of any fixed fee to be 
paid to the Contractor; 

(tit) In such other provisions of the con¬ 
tract as may be affected, and the contract 
aalt be modified In writing accordingly. 

Any claim by the Contractor for adjust¬ 
ment under this clause must be asserted 
within thirty (30) days from the date of 
ript by the Contractor of the notifica¬ 
tion of change; Provided, That, without 
prejudicing the right to reject any claim as¬ 
serted after this time. If the Contracting 
Officer decides that the facts Justify such 
j action, may receive and act upon any such 
claim asserted at any time prior to final pay¬ 
ment under this contract. Failure to agree 
to any adjustment shall be a dispute con¬ 
cerning a question of fact within the mean¬ 
ing of the clause of this contract entitled 
i •'Disputes.’’ However, except as provided in 
paragraph (c) below, nothing In this clause 
shall excuse the Contractor from proceeding 
with the contract as changed. 

(c) Notwithstanding the provisions of 
paragraphs (a) and (b) above, the esti¬ 
mated cost of this contract and, if this con¬ 
tract Is incrementally funded, the funds 
allotted for the performance thereof, shall 
not be increased or deemed to be Increased 
'except by specific written modification of 
the contract indicating the new contract 
[estimated cost and, if this contract is lncre- 
ntally funded, the new amount allotted 
[to the contract. Until such modification is 
[made, the Contractor shall not be obligated 
to continue performance or incur costs be¬ 
yond the point established in the clause of 
this contract entitled “Limitation of Cost” 
or "Limitation of Funds.” 

In accordance with FPR 1-3.807-3, prior 
to the pricing of any contract modifica¬ 
tion that is expected to exceed $100,000, 
except where the price is based on ade¬ 
quate price competition, established cat¬ 
alog or market prices of commercial 
items sold in substantial Quantities to 
the general public, or prices set by law or 
regulation, the contracting officer shall 
require the contractor to furnish a Cer¬ 
tificate of Current Cost or Pricing Data 
(see FPR 1-3.807-4) and shall assure 
that the contract includes or is modi¬ 
fied to include a defective pricing data 
clause (see FPR 1-3.814-1) and the audit 
ause required by FPR 1-3.814-2. 

§ 12-7.3201-3 Limitation of cost or 

funds. 

> (a) Tlie following clause shall be used 
® fully funded cost-reimbursement type 
’“search and development contracts 
3ich do not provide for cost-sharing, 
[he word "exclusive of any fee,” occur- 
" twice in paragraph (a) of the 
l. ma y be deleted in any contract 
01 P rov iding for the payment of a fee. 
Limitation of Cost 

(a) it hj estimated that the total cost to 
j 0ntrfl av f ernrnen t for the performance of this 
exclll8lve °f any fee, wUl not ex- 
estimated cost set forth in the 
\ the Contractor agrees to use 

fed in * K eff U rt8 Perform the work specl- 
<k: and all obligations un- 

” t, if ^ 0ntr act within such estimated 
son Lu. ,* ny time, the Contractor has 
>* Relieve that the cost which he ex- 
Jontract 1x1 the Performance of this 

lays next succeeding sixty (60) 

rturred ^ added to all costs previously ln- 
exceed seventy-five percent 
BoheduJ e es timated cost set forth in the 
' r ^f* at any time, the Contrac¬ 


tor has reason to believe that the total cost 
to the Government for the performance of 
this contract, exclusive of any fee, will be 
greater or substantially less than the then 
estimated cost hereof, the Contractor shall 
notify the Contracting Officer in writing to 
that effect, giving the revised estimate of 
such total cost for the performance of this 
contract. 

(b) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception from this clause, the Gov¬ 
ernment shall not be obligated to reimburse 
the Contractor for costs incurred in excess 
of the estimated cost set forth in the Sched¬ 
ule, and the Contractor shall not be obligated 
to continue performance under the contract 
(including actions under the Termination 
clause) or otherwise to incur costs in excess 
of the estimated cost set forth in the Sched¬ 
ule, unless and until the Contracting Officer 
shall have notified the Contractor in writing 
that such estimated cost has been increased 
and shall have specified in such notice a 
revised estimated cost which shall thereupon 
constitute the estimated cost of perform¬ 
ance of this contract. No notice, communica¬ 
tion or representation in any other form or 
from any person other than the Contracting 
Officer shall affect the estimated cost of this 
contract. In the absence of the specified 
notice, the Government shall not be obli¬ 
gated to reimburse the Contractor for any 
costs In excess of the estimated cost set 
forth In the Schedule, whether those excess 
costs were Incurred during the course of the 
contract or as a result of termination. When 
and to the extent that the estimated cost 
set forth In the Schedule has been increased, 
any costs incurred by the Contractor in 
excess of the estimated cost prior to such 
Increase shall be allowable to the same ex¬ 
tent as if such costs had been incurred after 
the Increase; unless the Contracting Officer 
issues a termination or other notice and 
directs that the increase is solely for the 
purpose of covering termination or other 
specified expenses. 

(c) Change orders issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Con¬ 
tractor to exceed the estimated cost set forth 
in the Schedule in the absence of a statement 
in the change order, or other contract modi¬ 
fication, increasing the estimated cost. 

(d) In the event this contract is termi¬ 
nated or the estimated cost not increased 
the Government and the Contractor shall 
negotiate an equitable distribution of all 
property produced or purchased under the 
contract based upon the share of costs in¬ 
curred by each. 

(h) The following clause shall be used in 
fully funded cost-reimbursement type re¬ 
search and development contracts which 
provide for cost-sharing. The contract sched¬ 
ule shall Include a cost-sharing formula 
agreed upon by the parties prior to execu¬ 
tion of the contract. This formula shall 
provide for the ratio of cost-sharing with 
regard to both the originally established 
total estimated cost and any increase thereto, 
pursuant to (b) of the clause. 

Limitation of Cost (Cost-Sharing) 

(a) It is estimated that the cost to the 
Government for the performance of this 
contract will not exceed the estimated cost 
to the Government set forth in the Schedule, 
and the Contractor agrees to use his best 
efforts to perform the work specified in the 
Schedule and all obligations under this con¬ 
tract within such estimated cost to the Gov¬ 
ernment plus the share of the cost of 
performance agreed to be borne by the Con¬ 
tractor, as set forth in the Schedule. If, at 
any time, the Contractor has reason to be¬ 
lieve that the costs which he expects to be 
Incurred in the performance of this contract 


in the next succeeding sixty (60) days, when 
added to all costs previously incurred, will 
exceed seventy-five percent (75%) of the 
estimated total cost to the Government and 
to the Contractor then set forth in the 
Schedule, or If, at any time, the Contractor 
has reason to believe that the total cost for 
the performance of this contract will be 
greater or substantially less than the then 
estimated total cost thereof, the Contractor 
shall notify the Contracting Officer in writing 
to that effect, giving his revised estimate of 
such total cost for the performance of this 
contract. 

(b) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception from this clause, the Gov¬ 
ernment shall not be obligated to reimburse 
the Contractor for costs incurred in excess of 
the estimated cost to the Government set 
forth in the Schedule, and the Contractor 
shall not be obligated to continue perform¬ 
ance under the contract (Including actions 
under the Termination clause) or otherwise 
to incur costs in excess of the estimated total 
cost set forth In the Schedule, unless and 
until the Contracting Officer shall have noti¬ 
fied the Contractor in writing that such esti¬ 
mated total cost has been increased and shall 
have specified in such notice a revised esti¬ 
mated total cost which shall thereupon con¬ 
stitute the estimated total cost of perform¬ 
ance of this contract. The increase in such 
estimated total cost shall be allocated in ac¬ 
cordance with the formula set forth in the 
Schedule governing such increases. No no¬ 
tice, communication or representation in any 
other form or from any person other than the 
Contracting Officer shall affect the estimated 
cost to the Government of this contract. In 
the absence of the specified notice, the Gov¬ 
ernment shall not be obligated to reimburse 
the Contractor for any costs in excess of the 
estimated cost to the Government set forth 
in the Schedule, whether those excess costs 
were incurred during the course of the con¬ 
tract or as a result of termination. When and 
to the extent that the estimated total cost set 
forth In the Schedule has been increased, any 
costs incurred by the Contractor in excess of 
the estimated total cost prior to such in¬ 
crease shall be allowable to the same extent 
and In the same percentage as if such costs 
had been incurred after the Increase; unless 
the Contracting Officer Issues a termination 
or other notice and directs that the Increase 
is solely for the purpose of covering termina¬ 
tion or other specified expenses. 

(c) Change orders issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Contrac¬ 
tor to exceed the estimated cost to the Gov¬ 
ernment set forth in the Schedule In the ab¬ 
sence of a statement In the change order, or 
other contract modification, increasing the 
estimated cost. 

(d) In the event this contract is termi¬ 
nated or the estimated cost not increased, the 
Government and the Contractor shall nego¬ 
tiate an equitable distribution of all property 
produced or purchased under the contract 
based upon the share of costs incurred by 
each. 

<c) The following clause shall be used 
in incrementally funded cost-reimburse¬ 
ment type research and development 
contracts which do not provide for cost 
sharing. 

Limitation of Funds 

(a) It is estimated that the cost to the 
Government for the performance of this con¬ 
tract will not exceed the estimated cost set 
forth in the Schedule, and the Contractor 
agrees to use his best efforts to perform the 
work specified in the Schedule and all obli¬ 
gations under this contract within such esti¬ 
mated cost. 
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(b) The amount presently available for 
payment and allotted to this contract, the 
items covered thereby, and the period of per¬ 
formance which it is estimated the allotted 
amount will cover, are specified in the Sched¬ 
ule. It is contemplated that from time to 
time additional funds will be allotted to this 
contract up to the full estimated cost set 
forth in the Schedule, exclusive of any fee. 
The Contractor agrees to perform or have 
performed work on this contract up to the 
point at which the total amount paid and 
payable by the Government pursuant to the 
terms of this contract approximates but does 
not exceed the total amount actually allotted 
to the contract. 

(c) If at any time the Contractor has rea¬ 
son to believe that the costs which he ex¬ 
pects to incur in the performance of this 
contract in the next succeeding sixty (60) 
days, when added to all costs previously in¬ 
curred, will exceed seventy-five percent 
(76%) of the total amount then allotted to 
the contract, the Contractor shall notify the 
Contracting Officer in writing to that effect 
The notice shall state the estimated amount 
of additional funds required to continue per¬ 
formance for the period set forth in the 
Schedule. Sixty (60) days prior to the end 
of the period specified in the Schedule the 
Contractor will advise the Contracting 
Officer in writing as to the estimated amount 
of additional funds. If any, that will be re¬ 
quired for the timely performance of the 
work under the contract or for such further 
period as may be specified in the Schedule or 
otherwise agreed to by the parties. If, after 
6uch notification, additional funds are not 
allotted by the end of the period set forth 
In the Schedule or an agreed date substituted 
therefor, the Contracting Officer will, upon 
written request by the Contractor, terminate 
this contract pursuant to the provisions of 
the Termination clause on such date. If the 
Contractor, in the exercise of his reasonable 
Judgment, estimates that the funds available 
will allow him to continue to discharge his 
obligations hereunder for a period extending 
beyond such date, he shall specify the later 
date in his request and the Contracting 
Officer. In his discretion, may terminate this 
contract on that later date. 

(d) Except as required by other provisions 
of this contract specifically citing and stated 
to be an exception from this clause, the Gov¬ 
ernment shall not be obligated to reimburse 
the Contractor for costs incurred in excess 
of the total amount from time to time al¬ 
lotted to the contract, and the Contractor 
shall not be obligated to continue perform¬ 
ance under the contract (Including actions 
under the Termination clause) or otherwise 
to incur costs In excess of the amount allot¬ 
ted to the contract, unless and until the 
Contracting Officer has notified the Con¬ 
tractor In writing that such allotted amount 
has been increased and has specified in such 
notice an Increased amount constituting the 
total amount then allotted to the contract. 
To the extent the amount allotted exceeds 
the estimated cost set forth in the Schedule, 
such estimated cost shall be correspondingly 
increased. No notice, communication or rep¬ 
resentation in any other form or from any 
person other than the Contracting Officer 
shall affect the amount allotted to this con¬ 
tract. In the absence of the specified notice, 
the Government shall not be obligated to re¬ 
imburse the Contractor for any costs In ex¬ 
cess of the total amount then allotted to 
the contract, whether those excess costs were 
Incurred during the course of the contract or 
as a result of termination. When and to the 
extent that the amount allotted to the con¬ 
tract has been Increased, any costs incurred 
by the Contractor in excess of the amount 
previously allotted shall be allowable to 
the same extent as if such costs had been 
incurred after such increase in the amount 
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allotted; unless the Contracting Officer issues 
a termination or other notice and directs 
that the increase is solely for the purpose 
of covering termination or other specified 
expenses. 

(e) Change orders Issued pursuant to the 
Changes clause of this contract shall not be 
considered an authorization to the Contrac¬ 
tor to exceed the amount allotted in the 
Schedule in the absence of a statement in 
the change order, or other contract modifi¬ 
cation, increasing the amount allotted. 

(f) Nothing in this clause shall affect the 
right of the Government to terminate this 
contract. In the event this contract is 
terminated, the Government and the Con¬ 
tractor shall negotiate an equitable distribu¬ 
tion of all property produced or purchased 
under the contract based upon the share of 
costs Incurred by each. 

(g) In the event that sufficient funds are 
not allotted to this contract to allow com¬ 
pletion of the work contemplated by this 
contract, the Contractor shall be entitled 
to that percentage of the fee set forth in 
the Schedule equivalent to the percentage 
of completion of the work contemplated by 
this contract. 

(d) The following clause shall be used 
in incrementally funded cost-reimburse¬ 
ment type research and development 
contracts which provide for cost-sharing. 

Limitation of Funds (Cost-Sharing) 

(a) It Is estimated that the cost to the 
Government for the performance of this 
contract will not exceed the estimated cost 
to the Government set forth In the Schedule, 
and the Contractor agrees to use his best 
efforts to perform the work specified in the 
Schedule and all obligations under this con¬ 
tract within such estimated cost to the 
Government plus the share of the cost of 
performance agreed to be borne by the Con¬ 
tractor, as set forth in the Schedule. 

(b) The amount presently available for 
payment by the Government and allotted 
to this contract, the items covered thereby, 
the Government’s share of the cost thereof, 
and the period of performance which it is 
estimated the allotted amount will cover, are 
specified In the Schedule. It is contemplated 
that from time to time additional funds will 
be allotted to this contract up to the full 
estimated cost to the Government set forth 
in the Schedule, exclusive of any fixed fee. 
The Contractor agrees to perform or have 
performed work on this contract up to the 
point at which the total amount paid and 
payable by the Government pursuant to the 
terms of this contract approximates but does 
not exceed the total amount actually allotted 
by the Government to the contract. 

(c) If at any time the Contractor has 
reason to believe that the costs which he 
expects to incur in the performance of this 
contract in the next succeeding sixty (60) 
days, when added to aU costs previously 
incurred, will exceed seventy-five percent 
(75%) of the total of the amount then 
allotted to the contract by the Government 
plus the Contractor's corresponding share, 
the Contractor shall notify the Contracting 
Officer in writing to that effect. The notice 
shall state the estimated amount of addi¬ 
tional funds required to continue perform¬ 
ance for the period set forth in the Schedule. 
Sixty (60) days prior to the end of the period 
specified in the Schedule the Contractor will 
advLse the Contracting Officer in writing as 
to the estimated amount of additional funds, 
if any, that will be required for the timely 
performance of the work under the contract 
or for such further period as may be specified 
in the Schedule or otherwise agreed to by 
the parties. If, after such notification, 
additional funds are not allotted by the end 


of the period set forth in the Schedule or I 
an agreed date substituted therefor, the I 
Contracting Officer will, upon written request 
by the Contractor, terminate this contract I 
pursuant to the provisions of the Termina- I 
tion clause on such date. If the Contractor 
in the exercise of his reasonable Judgment! I 
estimates that the funds available will allox 
him to continue to discharge his obligations I 
hereunder for a period extending beyond I 
such date, be shall specify the later date in ] 
his request, and the Contracting Officer, in I 
his discretion, may terminate on that later I 
date. 

(d) Except as required by other provisions I 
of this contract specifically citing and stated I 
to be an exception from this clause, the Gov¬ 
ernment shall not be obligated to reimburse 
the Contractor for costs incurred in excea 
of the amount from time to time allotted by 
the Government to the contract, and the 
Contractor shall not be obligated to con¬ 
tinue performance under the contract (in- 1 
eluding actions under the Termination I 
clause) or otherwise to incur costs in excess 
of the total of the amount then allotted to 
the contract by the Government plus the 
Contractor’s corresponding share, unless and 
until the Contracting Officer has notified the 
Contractor In writing that the amount allot¬ 
ted by the Government has been increased 
and has specified in such notice an Increased 
amount constituting the total amount then 
allotted by the Government to the contract. 
To the extent the total of the amount allot¬ 
ted by the Government plus the Contractor's 
corresponding share exceeds the estimated 
cost set forth in the Schedule, such esti¬ 
mated cost shall be correspondingly in¬ 
creased. Any Increase In such estimated cost 
shall be allocated in accordance with the 
formula set forth in the Schedule governing 
such increases. No notice, communication or 
representation in any other form or from any 
person other than the Contracting Officer 
shall affect the amount allotted by the Gov¬ 
ernment to this contract. In the absence of 
the specified notice, the Government shall 
not be obligated to reimburse the Contractor 
for any costs in excess of the total amount 
then allotted by the Government to the con¬ 
tract, whether those excess costs were in¬ 
curred during the course of the contract or 
as a result of termination. When and to the 
extent that the amount allotted by the Gov* 
emment to the contract has been increased, 
any costs incurred by the Contractor In ex¬ 
cess of the total of the amount previously 
allotted by the Government plus the Con¬ 
tractor’s corresponding share shall be allow¬ 
able to the same extent and In the same per¬ 
centage as if such costs had been incurred j 
after such increase in the amount allotted; 
unless the Contracting Officer issues a ter¬ 
mination or other notice and directs th** 
the increase Is solely for the purpose of cov¬ 
ering termination or other specified expense* 

(e) Change orders issued pursuant to the 
Changes clause of this contract shall not be ^ 
considered an authorization to the Contrac¬ 
tor to exceed the amount allotted by the 
Government In the Schedule in the absence 
of a statement in the change order, or other 
contract modification, increasing the amount 
allotted. 

(f) Nothing in this clause shall affect the 
right of the Government to terminate tlw 
contract. In the event this contract is t#* 
minated, the Government and the Contrac¬ 
tor shall negotiate an equitable distribution 
of all property produced or purchased uno • 
the contract based upon the share of cosw 
incurred by each. 

(g) In the event that sufficient * unds 
not allotted to this contract by the 
ment to allow completion of the work c 
templated by this contract, the Contrac 
shall be entitled to that percentage or: 
fee set forth in the Schedule equivalen 
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tke percentage of completion of the work 
contemplated by this contract. 

(e) In the foregoing clauses, the pe¬ 
riod of “sixty (60) days” and the per¬ 
centage of “seventy-five percent (75%) ” 
may be varied from 30 to 90 days and 75 
percent to 85 percent. Where a contract 
iTof the installment type, the clauses 
may be appropriately modified. 

§ 12-7.5201—1 Allowable cost, fee, ami 

puvmcnt. 

(a) Except as provided in paragraph 

(b) of this section, the clause set forth 
in DOTPR 12-7.5001-4(a) shall be in¬ 
serted in all cost-reimbursement type re¬ 
search and development contracts. Addi¬ 
tional instructions for use are in para¬ 
graph (c) of this section. 

(b) When, pursuant to FPR 1-3.405-4, 
incentive revision of the fee in a cost- 
reimbursement type research and devel¬ 
opment contract is to be provided, the 
clause set forth in DOTPR 12-7.5001-4 
(b) shall be included in the contract. Ad¬ 
ditional instructions for use of the clause 
are in paragraph (c) of this section. 

(c) In the clauses prescribed in para¬ 
graphs (a) and (b) of this section, the 
Mowing changes shall be made. 

(1) For approvals with regard to fixed- 
price type subcontracts providing for 
progress payments, pursuant to para¬ 
graph (c) of the clauses, the standards 
shall be the same as those governing 
progress payments on fixed-price type 
prime contracts, as provided by FPR 
1-30.514. 

(2) In subparagraph (f) (ii) (B) the 
period of years may be increased to cor¬ 
respond with any statutory period of lim¬ 
itation applicable to claims of third 
parties against the contractor: Provided, 
That a corresponding increase is made 
in the period for retention of records re¬ 
quired in paragraph (a) (4) of the clause 
prescribed by DOTPR 12-7.5001-7. 

(3) In respect to paragraph (c) of the 
clause prescribed in paragraph (b) of 
this section, generally the payment of 
fee provisions in the Schedule should be 
based on target fee. 

<4) Under some circumstances the use 
of a sliding scale may be appropriate in 
Paragraph (i) of the clause prescribed in 
Paragraph (b) of this section (for ex¬ 
ample, $0.01 for the first $100, $0.02 for 
the next $100, etc.), in which case neces¬ 
sary changes in the wording of such par¬ 
agraph (i) of the clause prescribed in 
Paragraph (b) of this section are author¬ 
ized. 

<5) In the case of contracts, includ¬ 
ing cost-sharing contracts, without fee— 
h) Change the title of the clause 
Prescribed in paragraph (a) of this sec- 
uon to “Allowable Cost and Payment”; 

'ii) Insert the following sentence in 
, eu °* foe second sentence of paragraph 
foe clause prescribed in para¬ 
graph (a) of this section except that in 
contracts not providing for cost-sharing, 
ne Parenthetical references to the Gov- 
^nnenfs share shall be deleted— 


* €r Payment of an amount equa 
8hnr ty Pf roe at (80%) of (the Goverm< 
fnmfo tlle tota l estimated cost of 
ance of this contract set forth In 


Schedule, the Contracting Officer may with¬ 
hold further payment on account of allow¬ 
able cost until a reserve shaU have been set 
aside In an amount which he considers nec¬ 
essary to protect the interests of the Gov¬ 
ernment, but such reserve shall not exceed 
one percent (1%) of (the Government’s 
share of) such total estimated cost or one 
hundred thousand doUars ($100,000), which¬ 
ever Is less. 

(iii) Delete “and any part of the fixed 
fee” from paragraph (e) of the clause 
prescribed in paragraph (a) of this sec¬ 
tion. 

(6) In contracts without fee with non¬ 
profit institutions, “ten thousand dollars 
($10,000)” may be substituted for “one 
hundred thousand dollars ($100,000)” in 
the sentence set forth in subparagraph 
(5) (ii) of this paragraph. 

(7) In contracts with educational in¬ 
stitutions substitute Subpart 1-15.3 of 
Part 1-15 of the Federal Procurement 
Regulations in paragraph (a) (i) (A) of 
the clause prescribed in paragraph (a) 
of this section and in paragraph (a) (i) 
(A) of the clause prescribed in para¬ 
graph (b) of this section. 

(8) In contracts without fee with edu¬ 
cational institutions, the second sentence 
of paragraph (c) of the clause pre¬ 
scribed in paragraph (a) of this section 
and the provision of subparagraph (5) 
(ii) of these additional instructions in 
this paragraph, which pertain to with¬ 
holding of fee and costs, may be omitted. 
If the second sentence of paragraph (c) 
is so omitted, in the first sentence of 
paragraph (e) delete “and any part of 
the fixed fee which has been withheld 
pursuant to (c) above or otherwise.” 

<9) In the clauses prescribed above, 
“Task Order” or other appropriate des¬ 
ignation may be substituted for 
“Schedule.” 

(10) In the clause prescribed in para¬ 
graph (b) of this section, “provisioning 
document or” may be deleted from para¬ 
graph (k) thereof if inappropriate to 
the procurement. 

(11) When clause paragraph (c) pro¬ 
vides for withholding, the amount to be 
withheld shall normally be the maximum 
authorized by the clause except that the 
contracting officer may, if he believes 
that such amount exceeds the amount 
necessary to protect the interests of the 
Government, review the status of all 
funds being withheld from the contrac¬ 
tor under the particular contract con¬ 
cerned and under any other contracts 
with the contractor. The contracting of¬ 
ficer shall decide whether to reduce the 
rate of withholding or whether to re¬ 
lease a portion of the amount already 
reserved under the contract, as 
appropriate. 

§ 12-7.5201-5 [Reserved] 

§ 12—7.5201—6 Inspection and correc¬ 
tion of defects. 

(a) (1) The following clause shall be 
used where the primary contract objec¬ 
tive is the delivery of end items other 
than designs, drawings, or reports, ex¬ 
cept where the contracting officer deter¬ 
mines that the use of such clause is im¬ 
practicable. Where this clause, or this 


clause as modified by subparagraphs (2) 
or (3) of this paragraph, is not used, the 
clause in paragraph (b) of this section 
shall be used. 

Inspection and Correction of Defects 

(a) All work under this contract shall be 
subject to Inspection and test by the Gov¬ 
ernment (to the extent practicable) at all 
times (Including the period of performance) 
and places, and In any event prior to accept¬ 
ance. The Contractor shall provide and 
maintain an Inspection system acceptable 
to the Government covering the work here¬ 
under. The Government, through any au¬ 
thorized representative, may inspect the 
plant or plants of the Contractor or of any 
of his subcontractors engaged In the per¬ 
formance of this contract. If any Inspection 
or test Is made by the Government on the 
premises of the Contractor or a subcontrac¬ 
tor the Contractor shall provide and shall 
require subcontractors to provide all rea¬ 
sonable faculties and assistance for the 
safety and convenience of the Government 
inspectors in the performance of their duties. 
All Inspections and tests by the Govern¬ 
ment shall be performed in such a manner 
as wUl not unduly delay the work. Except 
as otherwise provided in this contract, final 
inspection and acceptance shall be made at 
the place of delivery as promptly as prac¬ 
ticable after delivery and shall be deemed 
to have been made no later than ninety (90) 
days after the date of such delivery, if ac¬ 
ceptance has not been made earlier within 
such period. 

(b) At any time during performance of 
this oontract, but not later than six (6) 
months (or such other time as may be pro¬ 
vided in the Schedule) after acceptance of 
all of the end Items (other than designs, 
drawings, or reports) to be delivered under 
this contract, the Government may require 
the Contractor to remedy by correction or 
replacement, as directed by the Contracting 
Officer, any failure by the Contractor to com¬ 
ply with the requirements of this contract. 
Any time devoted to such correction or re¬ 
placement shall not be included In the com¬ 
putation of the period of time specified in 
the preceding sentence, except as provided in 
(d) below. Except as otherwise provided in 
paragraph '.c) below, the allowability of the 
cost of any such replacement or correction 
shall be determined as provided In the clause 
of this contract entitled “Allowable Cost, 
Fixed Fee, and Payment," but no additional 
fee shall be payable with respect thereto. Cor¬ 
rected articles shall not be tendered again 
for acceptance unless the former tender 
and the requirement of correction is dis¬ 
closed. If the Contractor faUs to proceed 
with reasonable promptness to perform 
such replacement or correction, the Gov¬ 
ernment: (i) May by contract or other¬ 
wise perform such replacement or correction 
and charge to the Contractor any increased 
cost occasioned the Government thereby, or 
may reduce any fixed fee payable under the 
contract (or require repayment of any fixed 
fee theretofore paid) In such amount as may 
be equitable under the circumstances; or 
(ii) In the case of articles not delivered, may 
require the delivery of such articles, and 
shall have the right to reduce any fixed fee 
payable under this contract (or to require 
repayment of any fixed fee theretofore paid) 
in such amount as may be equitable under 
the circumstances: or (ill) may terminate 
this contract for default. Failure to agree to 
the amount of any such Increased cost to be 
charged to the Contractor or to such reduc¬ 
tion in, or repayment of, the fixed fee shall 
be deemed to be a dispute concerning a ques¬ 
tion of fact within the meaning of the clause 
of this contract entitled “Disputes." 
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(c) Notwithstanding the provisions of par¬ 
agraph (b) above, the Government may at 
any time require the Contractor to remedy 
by correction or replacement, without cost 
to the Government, any failure by the Con¬ 
tractor to comply with the requirements of 
this contract, if such failure is due to fraud, 
lack of good faith or willful misconduct on 
the part of any of the Contractor’s directors 
or officers, or on the part of any of his man¬ 
agers, superintendents, or other equivalent 
representatives, who has supervision or di¬ 
rection of: (1) All or substantially all of the 
Contractor’s business: or (li) all or substan¬ 
tially all of the Contractor's operations at 
any one plant or separate location in which 
this contract is being performed; or (ill) a 
separate and complete qiajor industrial oper¬ 
ation In connection with the performance 
of this contract. The Government may at 
any time also require the Contractor to rem¬ 
edy by correction or replacement, without 
cost to the Government, any such failure 
caused by one or more individual employees 
selected or retained by the Contractor after 
any such supervisory personnel have reason¬ 
able grounds to believe that any such em¬ 
ployee is habitually careless or otherwise 
unqualified. 

(d) The provisions of paragraph (b) above 
shall apply to any corrected or replacement 
end item or component until 6 months after 
its acceptance. 

(e) The Contractor shall make his records 
of all inspection work available to the Gov¬ 
ernment during the performance of this con¬ 
tract and for such longer period as may be 
specified In this contract. 

(f) Except as provided in this claqse and 
as may be provided in the Schedule, the 
Contractor shall have no obligation or li¬ 
ability to correct or replace articles which at 
the time of delivery are defective in material 
or workmanship or otherwise not In con¬ 
formity with the requirements of this 
contract. 

(g) Except as otherwise provided in the 
Schedule, the Contractor’s obligation to cor¬ 
rect or replace Government-furnished prop- 
ty (which is poperty in the possession of or 
acquired directly by the Government and 
delivered or otherwise made available to 
the Contractor) shall be governed by the 
provisions of the clause of this contract 
entitled •’Government Property.’* 

(2) In the foregoing clause, the words 
“Task Order” or other appropriate desig¬ 
nation may be substituted for the word 
“Schedule,” as appropriate. 

(3) In contracts not providing for 
payment of a fee, insert the following 
in lieu of paragraph (b) of the clause 
set forth in subparagraph (1) of this 
paragraph. 

(b) At any time during performance of 
this contract, but not later than six (6) 
months (or such other period as may be pro¬ 
vided in the Schedule) after acceptance of 
all of the end Items (other than designs, 
drawings or reports) to be delivered under 
this contract, the Government may require 
the Contractor to remedy by correction or 
replacement, as directed by the Contracting 
Officer, any faUure by the Contractor to com¬ 
ply with the requirements of this contract. 
Any time devoted to such correction or re¬ 
placement shall not be Included In the com¬ 
putation of the period of time specified 
In the preceding sentence except as provided 
In (d) below. Except as provided in para¬ 
graph (c) below, the allowability of the cost 
of any such replacement or correction shall 
be as provided In the clause of this contract 
entitled "Allowable Cost and Payment.** Cor¬ 
rected articles shall not be tendered again 
for acceptance unless the former tender and 
the requirement of correction Is disclosed. 
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If the Contractor falls to proceed with rea¬ 
sonable promptness to perform such re¬ 
placement or correction, the Government 

(i) may by contract or otherwise perform 
such replacement or correction and charge 
to the Contractor any increased cost oc¬ 
casioned the Government thereby, or (li) 
in the case of articles not deUvered, may re¬ 
quire the delivery of such articles, or (ill) 
may terminate this contract for default. Fail¬ 
ure to agree to the amount of any such In¬ 
creased cost to be charged to the Contractor 
shaU be deemed to be a dispute concerning 
a question of fact within the meaning of 
the clause of this contract entitled "Dis¬ 
putes.** 

(b> The following clause shall be in¬ 
serted in all contracts where the clause 
set forth in paragraph (a)(1) of this 
section is not used. 

Inspection 

The Government, through any authorized 
representatives, has the right at all reason¬ 
able times, to Inspect, or otherwise evaluate 
the work performed or being performed here¬ 
under the premises in which it is being 
performed. If any inspection, or evaluation 
is made by the Government on the premises 
of the Contractor or a subcontractor, the 
Contractor shall provide and shall require 
his subcontractors to provide all reasonable 
facilities and assistance for the safety and 
convenience of the Government representa¬ 
tives In the performance of their duties. All 
Inspections and evaluations shall be per¬ 
formed In such a manner as will not unduly 
delay the work. 

§ 12—7.3201—7 Assignment of claims. 

Insert the clause set forth in FPR 
1-30.703 under the conditions con¬ 
tained therein. 

§ 12—7.5201—8 Examination of records. 

Insert the clause set forth in DOTPR 
12-7.5001-7 under the conditions con¬ 
tained therein. In the case of research 
and development contracts with non¬ 
profit institutions and subcontracts 
thereunder, and pursuant to procedures 
approved by the Comptroller General, 
original documentary evidence in sup¬ 
port of costs of the transportation of 
things will not be required pursuant to 
paragraph (a) (3) of said clause. 

§ 12—7.5201—9 Subcontracts. 

(a) Subject to the instructions in par¬ 
agraph (b) of this section, insert the 
following clause. 

Subcontracts 

(a) The Contractor shall give advance no¬ 
tification to the Contracting Officer of any 
proposed subcontract hereunder which (1) 
Is cost-reimbursement, time and materials, 
or labor-hour, or (li) is fixed-price type 
and exceeds in dollar amount either 
$25,000 or five percent (5%) of the total 
estimated cost of this contract, (111) pro¬ 
vides for the fabrication, purchase, rental, 
installation, or other acquisition of special 
test equipment having a value in excess of 
$1,000 or of any Items of industrial facili¬ 
ties; or (lv) has experimental, developmen¬ 
tal, or research work as one of its purposes. 

(b) In the case of a proposed subcontract 
which (i) Is cost-reimbursement, time and 
materials, or labor-hour which would Involve 
an estimated amount In excess of $10,000, 
including any fee, (11) Is proposed to exceed 
$100,000, or (111) is one of a number of sub¬ 
contracts under this contract with a single 
subcontractor for the same or related sup¬ 


plies or services which, In the aggregate are 
expected to exceed $100,000, the advance 
notification required by (a) above shall 
include: 

(1) A description of the supplies or services 
to be called for by the subcontract; 

(2) Identification of the proposed sub. 
contractor and an explanation of why and 
how the proposed subcontractor was se¬ 
lected, including the degree of competition 
obtained; 

(3) The proposed subcontract price, to- 
gether with the Contractor’s cost or price 
analysis thereof; 

(4) The subcontractor’s current, complete, 
and accurate cost or pricing data and Cer- 
tiftcate of Current Cost or Pricing Data when 
such data and certificate are required by 
other provisions of this contract to be ob¬ 
tained from the subcontractor; and 

(5) Identification of the type of subcon¬ 
tract to be used. 

(c) The Contractor shall obtain the writ¬ 
ten consent of the Contracting Officer prior 
to placing any subcontract for which advance 
notification is required under (a) above. The 
Contracting Officer may, in his discretion, 
ratify in writing any such subcontract: such 
action shall constitute the consent of the 
Contracting Officer as required by this para¬ 
graph (c). 

(d) The Contractor agrees that no sub¬ 
contract placed under this contract shall pro¬ 
vide for payment on a cost-plus-a-percent- 
age-of-cost basis. 

(e) The Contracting Officer may, in his 
discretion, specifically approve in writing any I 
of the provisions of a subcontract. However, 
such approval or the consent of the Con- I 
tracting Officer obtained as required by this 
clause shall not be construed to constitute 

a determination of the allowability of any 
cost under this contract, unless such ap¬ 
proval specifically provides that It constitutes 
a determination of the allowability of such 
cost. 

(f) The Contractor shall give the Con¬ 
tracting Officer immediate notice in writing 
of any action or suit filed, and prompt notice 
of any claim made against the Contractor by 
any subcontractor or vendor which in the 
opinion of the Contractor, may result in liti¬ 
gation related In any way to this contract, 
with respect to which the Contractor may be 
entitled to reimbursement from the Govern¬ 
ment. 

(g) Notwithstanding (c) above, the Con¬ 
tractor may enter into subcontracts within 
(1) and (li) of (a) above, without the con¬ 
sent of the Contracting Officer, If the Con¬ 
tracting Officer has approved in writing the 
Contractor’s procurement system and the 
subcontract is within the scope of such 
approval. 

(b) In contracts without fee with edu¬ 
cational institutions, change •*(iii>" 
paragraph (a) of the clause in paragraph 
(a) of this section to read: 

(ill) Provides for (A) the construction, 
purchase, rental, installation, or other ac¬ 
quisition of nonseverable industrial facilities, 
or (B) the fabrication, purchase, rental, in¬ 
stallation, or other acquisition, of any item 
of either (1) severable Industrial 
having a value in excess of $1,000 or the 
amount, if any, specified in the Schedule o 
Task Order, whichever is the lesser, or (2) 
special test equipment having a value w 
excess of $1,000. 

In (ill) (B)(1) thereof, the $1,000 limit 
may, in the discretion of the contracting 
officer, be decreased where it is deter¬ 
mined to be in the interest of the Gov¬ 
ernment, in view of the circumstances oi 
each particular contract, as, for example 
the nature of the contractor’s opera- 
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tions, previous experience with the con¬ 
tractor on comparable procurements, the 
contractor’s accounting and procure¬ 
ment systems, accounting and supply sys¬ 
tems of the procurement activity, and 
the capability of the procuring activity to 
effect close surveillance of the contrac¬ 
tors procurement and accounting prac¬ 
tices. Also, in the discretion of the con¬ 
tracting officer, the cumulative total of 
acquisitions of severable industrial facil¬ 
ities may be limited to a stated dollar 
amount or an amount equal to a stated 
percentage of the estimated cost, beyond 
which amount the contractor will be 
required to obtain written consent of the 
contracting officer for any additional ac¬ 
quisitions of such facilities. 

I §12—7.5201 —10 Utilization of small 
business concerns. 

In accordance with FPR 1-1.710-3 (a) 
and <b> , insert one or both of the clauses. 

§12-7.5201—11 Termination. 

Insert the appropriate clause set forth 
in either FPR 1-8.702 or FPR 1-8.704-1. 

§12-7.5201-12 Disputes. 

I Insert the clause set forth in FPR 

1-7.101-12. 

§ 12-7.5201—1 3 Convict labor. 

In accordance with FPR 1-12.202, in¬ 
sert the clause in FPR 1-12.203. 

§12-7.5201-14 Walsli-Hcaley Public 
Contracts Act. 

In accordance with FPR 1-12.602, in¬ 
sert the clause set forth in FPR 1-12.605. 

§12-7.5201-15 Contract Work Hours 
and Safety Slumlords Act—overtime 

compensation. 

In accordance with FPR 1-12.302, in¬ 
sert the clause set forth in FPR 1-12.303. 

§12-7.5201-16 Equal opportunity. 

In accordance with FPR 1-12.803-1, 
Insert the clause set forth in FPR 1-12.- 

803-2. 

§ 12-7.5201-17 Officials not to benefit. 

Insert the clause set forth in FPR 

1-7.101-19. 

I § 12-7.5201-18 Covenant against con¬ 
tingent fees. 

In accordance with FPR 1-1.501, in¬ 
sert the clause set forth in FPR 1-1.503. 

§ 12-7.5201—19 Authorization and con¬ 
sent. 

Insert the clause set forth in DOTPR 

12 - 9 . 6106 - 2 . 

Ms 12-7.5201-20 Notice and assistance 
regarding patent infringement. 

In accordance with DOTPR 12-9.6108, 

nf r i t o the clause ®et forth in FPR 1-7.- 

101-13. 

§12-7.5201-21 [Reserved] 

b ^‘■ w ?V*-0l-22 Insuranc e l iability to 

third persons. 

<hl a \ E ? C€pt as P rovi ded in paragraph 
fAwu action, insert the clause set 
c£n? DOTPR 12-7.5001-20. If the 
tort v ^ or claims Partial immunity from 
1 nability as a State agency or as a 


charitable institution (as where work 
may be performed under the contract in 
a place or under conditions where the 
contractor is not immune from tort liabil¬ 
ity), the following may be added to the 
clause in DOTPR 12-7.5001-20: 

(e) Notwithstanding paragraphs (a) and 
(c) of this clause, (i) the Government does 
not assume any liability to third persons, 
nor will the Government reimburse the 
Contractor for his liability to third persons, 
with respect to loss due to death, bodily 
Injury, or damage to property resulting In 
any way from the performance of this con¬ 
tract or any subcontract hereunder; and (U) 
the Contractor need not procure or maintain 
insurance coverage as provided in paragraph 
(a) of this clause; provided, the Contractor 
may obtain any insurance coverage he deems 
necessary subject to approval by the Con¬ 
tracting Officer as to form, amount, any 
duration, in which event the Contractor 
shall be reimbused (A) for the cost of such 
insurance and (B) to the extent provided 
in paragraph (c) above, for liabilities to third 
persons for which the Contractor has ob¬ 
tained insurance coverage as provided in this 
paragraph, but for which such coverage is 
Insufficient in amount. 

(b) If the contractor claims total im¬ 
munity from tort liability as a State 
agency or as a charitable institution, the 
following clause may be used in lieu of 
the clause in DOTPR 12-7.5001-20: 

Liability To Third Persons 

(a) The Government does not assume any 
llabUity to third persons, nor will the Gov¬ 
ernment reimburse the Contractor for his 
liability to third persons, with respect to loss 
due to death, bodily injury, or damage to 
property resulting in any way from the 
performance of this contract 6r any subcon¬ 
tract hereunder. 

(b) The Contractor shall give the Govern¬ 
ment or its representatives immediate notice 
of any suit or action filed, or prompt notice 
of any claim made, against the Contractor 
arising out of the performance of this con¬ 
tract. the cost and expense of which may be 
reimbursable to the Contractor under the 
provisions of this contract. The Contractor 
shall furnish immediately to the Government 
copies of all pertinent papers received by the 
Contractor. The Contractor shall. If required 
by the Government, authorize representa¬ 
tives of the Government to settle or defend 
any such claim % and to represent the Con¬ 
tractor in or take charge of any Utlgation 
in connection therewith. The Contractor may, 
at his own expense, be associated with the 
representatives of the Government In the 
settlement or defense of any such claim or 
litigation. 

§ 12—7.5201—23 Utilization of concerns 
in labor surplus areas. 

In accordance with FPR 1-1.805, insert 
one or both of the clauses set forth in 
FPR 1-1.805-3. 

§ 12—7.5201—24 Payment for overtime 
premiums. 

Insert the clause set forth in DOTPR 
12-7.5001-24. 

§ 12—7.5201—25 Dissemination of con¬ 
tract information. 

Insert the clause set forth in DOTPR 
12-7.150-10. 

§ 12—7.5201—26 Notice of delays. 

Insert the clause set forth in DOTPR 
12-7.150-9. 


§ 12—7.5201—27 Gratuities. 

Insert the clause set forth in DOTPR 
12-7.150-1. 

§ 12—7.5201—28 Priorities, allocation, 
and allotments. 

Insert the clause set forth in DOTPR 
12-7.150-3. 

§ 12—7.5201—29 New material. 

Insert the clause set forth in DOTPR 
12-7.150-2. 

§ 12—7.5201—30 Interpretation or modi* 
fication. 

Insert the clause set forth in DOTPR 
12-7.150-4. 

§ 12—7.5202 Glauses to be used when 
applicable. 

The following clauses shall be included 
in the contract when their use is appro¬ 
priate. 

§ 12—7.5202—1 Buy American Act. 

Insert the clause set forth in FPR 
1-6.104-5 in accordance with the instruc¬ 
tions for its use. 

§ 12—7.5202—2 Military security require¬ 
ments. 

(a) Except in contracts without fee 
with educational institutions, insert the 
clause set forth in ASPR 7-104.12(a), 
modified in accordance with ASPR 
7-204.12: ( Provided, That the reference 
to '‘fixed fee” may be deleted in any con¬ 
tract not providing for the payment of a 
fixed fee and provided further that the 
provisions of ASPR 7-104.12(b) shall 
apply with respect to contracts to be per¬ 
formed outside the United States, its 
possessions, and Puerto ico) and also 
modified in accordance with the instruc¬ 
tions in DOTPR 12^1.351. 

(b) In contracts without fee with edu¬ 
cational institutions, insert the clause set 
forth in ASPR 7-402.24(b) in accordance 
with the instructions therein and the in¬ 
structions in DOTPR 12-1.351. 

§ 12—7.5202—3 Negotiated overhead 
rates. 

Insert the clause set worth in FPR 
1-3.704-1 or the appropriate clause set 
forth in FPR 1-3.704-2. 

§ 12—7,5202—4 Changes to make-or-buy 
program. 

In accordance with FPR 1-3.902-3, in¬ 
sert the clause set forth therein. 

§ 12—7.5202—5 Required source for 
jewel bearings. 

In accordance with FPR 1-1.319. in¬ 
sert the clause contained therein. 

§ 12—7.5202—6 Value engineering. 

A value engineering incentive clause 
shall be included in the contract in ac¬ 
cordance with the instructions for its use 
in DOTPR 12-1.5202-2. 

§ 12—7.5202—7 Mulii-year procurement. 

The clauses set forth in DOTPR sub- 
part 12-1.55 shall be included in all con¬ 
tracts under the multi-year procurement 
method. 
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§ 12—7.5202—8 [ Reserved ] 

§ 12—7.5202—9 Aluminum. 

In accordance with FPR 1-5.1001-1, in¬ 
sert the clause set forth in FPR 
1-5.1001-2. 

§ 12—7.5202—10 Slop work orders. 

The clause set forth in DOTPR 
12-7.151-8 may be included under the 
conditions described therein, provided the 
clause is modified in accordance with 
DOTPR 12-7.5002-11. 

§ 12—7.5202—11 Competition in subcon¬ 
tracting. 

Insert the clause set forth in DOTPR 
12-7.5002-12 in accordance with the in¬ 
structions for its use. 

§ 12—7.5202—12 Audit and records. 

Insert the clause set forth in FPR 
1-3.814-2 (c) in accordance with the in¬ 
structions for its use. 

§ 12—7.5202—13 Price reduction for de¬ 
fective cost or pricing data. 

Insert the clause set forth in FPR 
1-3.814-1 (a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5202—14 Subcontractor cost and 
pricing data. 

Where the clause in FPR 1-3.814-1 (a) 
is included in the contract, the clause in 
FPR 1-3.81403(a) also shall be included. 

§ 12—7.5202—15 Government property. 

Insert the clause set forth in DOTPR 
12-7.5002-16 in accordance with the in¬ 
structions for its use. 

§ 12—7.5202—16 Excusable delays. 

Insert the clause set forth in FPR 
1-8.708 when the termination clause set 
forth in FPR 1-8.702 is used. 

§ 12—7.5202—17 General Services Ad¬ 
ministration supply sources. 

When it is determined appropriate in 
accordance with Administration proce¬ 
dures to authorize the contractor to uti¬ 
lize General Services Administration sup¬ 
ply sources in performing a cost-reim¬ 
bursement type contract pursuant to 
FPR subpart 1-5.9, the following clause 
shall be inserted in the contract: 

General Services Administration Supply 
Sources 

The Contracting Officer may issue the Con¬ 
tractor an authorization to utilize General 
Services Administration supply sources for 
property to be used in the performance of 
this contract. Title to all property acquired 
under such an authorization shall be in the 
Government. All property acquired under 
such an authorization shall be subject to the 
provisions of the clause of this contract en¬ 
titled “Government Property,” except (b) 
and (c) thereof. 

Subpart 12—7.54—Clause for 
Architect-Engineer Contracts 

§ 12-7.5400 Scope. 

This subpart sets forth contract 
clauses for use in fixed-price architect- 
engineer contracts in addition to those 
prescribed in the August 1970 edition of 
Standard Form 253 (see FPR 1-16.702). 
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§ 12—7.5401 Required clauses. 

§ 12—7.5401—1 Composition of contrac¬ 
tor. 

Composition op Contractor 

If the Contractor hereunder is comprised 
of more than one legal entity, each entity 
shall be Jointly and severally liable here¬ 
under. 

§ 12—7.5401—2 Interpretation or modifi¬ 
cation. 

Insert the clause set forth in DOTPR 
12-7.150-4. 

§ 12—7.5401—3 Dissemination of con¬ 
tract information. 

Insert the clause set forth in DOTPR 
12-7.150-10, substituting “Architect-En¬ 
gineer” for “Contractor.” 

§ 12—7.5401—4 Inspection. 

Inspection 

The Government, through any authorized 
representative, may at all reasonable times, 
inspect or otherwise evaluate the work being 
performed hereunder and the premises in 
which it Is being performed. If any inspection 
or evaluation is made by the Government on 
the premises of the Architect-Engineer or 
subcontractor, the Architect-Engineer shall 
provide and shall require his subcontractors 
to provide all reasonable facilities and assist¬ 
ance for the safety and convenience of the 
Government representatives in the perform¬ 
ance of their duties. All inspections and 
evaluations shall be performed in such a 
manner as will not unduly delay the work. 

§ 12—7.5401—5 Notice of delays. 

Insert the clause set forth in DOTPR 
12-7.150-9, substituting “Architect-Engi¬ 
neer” for “Contractor”. 

§ 12—7.5401—6 Certification of drawings 
and oilier documents. 

Certification of Drawings and Other 
Documents 

The Architect-Engineer or his authorized 
representative, shall sign the original trac¬ 
ings of all drawings and the first page of all 
specifications, estimates, or similar docu¬ 
ments under the Architect-Engineer's printed 
name and over the affixed replica of his pro¬ 
fessional seal or his registration certificate 
number, including the State or Jurisdiction 
of issuance. 

§ 12—7.5402 Clauses to be used when 
applicable. 

The following clauses shall be included 
in the contract when their use is ap¬ 
propriate. 

§ 12—7.5402—1 Military security require¬ 
ments. 

Insert the Military Security Require¬ 
ments clause in ASPR 7-104.12 in ac¬ 
cordance with the instructions for its 
use in DOTPR 12-1.351. 

§ 12—7.5402—2 Audit and records. 

Insert the clause set forth in FPR 
1-3.814-2 (a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5402—3 Price reduction for de¬ 
fective cost or pricing data. 

Insert the clause set forth in FPR 
1-3.814-1 (a) in accordance with the in¬ 
structions for its use. 


§ 12—7.5402—4 Subcontractor cosi 0 p 
pricing data. 

Insert the clause set forth in fpr 
1-3.814-3 (a) in accordance with the in¬ 
structions for its use. 

§ 12—7.5402—5 Architectural designs 
and data—Government rights (sole 
property). 

Where the purpose of a contract for 
architect-engineer services is to obtain 
a unique architectural design of a build¬ 
ing, a monument, or construction of a 
similar nature, which for artistic, esthetic 
or other special reasons the Government 
does not want duplicated by anyone else, 
the Government may desire to acquire 
exclusive control of the data pertaining 
to such design. The clause set forth in 
FPR 1-16.703(d) shall be used only in 
those cases where the contracting officer 
determines for the foregoing reasons 
that it is desirable to maintain exclusive 
control over the design and data. 

§ 12—7.5403 Additional clauses. 

The following clauses shall be included 
in the contract when it is deemed neces¬ 
sary or desirable to cover the subject 
matter thereof. The clauses may be 
modified, when necessary, to adapt to 
special situations. 

§ 12—7.5403—1 Method of payment. 

Method op Payment 

(a) Estimates shall be made monthly of 
the amount and value of the work and serv¬ 
ices performed by the Architect-Engineer 
under this contract, such estimates to be 
prepared by the Architect-Engineer and ac¬ 
companied by such supporting data as may 
be required by the Contracting Officer. 

(b) Upon approval of such estimate by the 
Contracting Officer payment upon properly 
certified vouchers shall be made to the 
Architect-Engineer as soon as practicable of 
90 percent of the amount as determined 
above, less all previous payments, provided, 
however, that if the Contracting Officer 
determines that the work is substantially 
complete and that the amount of retained 
percentages is in excess of the amount con¬ 
sidered by him to be adequate for the pro¬ 
tection of the Government, he may at his 
discretion release to the Architect-Engineer 
such excess amount. 

(c) Upon satisfactory completion by the 
Architect-Engineer and acceptance by the 
Contracting Officer of the work required by 
the contract, the Architect-Engineer will be 
paid the unpaid balance of any money due 
under the contract. 

(d) As a precedent to final payment under 
the contract, the Architect-Engineer shall 
execute and deliver to the Contracting Officer 
a release of all claims against the Govern¬ 
ment arising under or by virtue of this con¬ 
tract, other than such claims, if any, as may 
be specifically excepted by the Architect- 
Engineer from the operation of the release 
in stated amounts to be set forth therein. 

§ 12—7.5403—2 Preparation of specifica¬ 
tions* 

Preparation of Specifications 

The Architect-Engineer shall make refer¬ 
ence to applicable Federal specifications, u 
available, for items and materials used, u 
Federal specifications are not available, tn 
Architect-Engineer shall reference specifica¬ 
tions prepared by recognized professions 
manufacturer or construction societies, 
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furnish descriptions of the items or ma¬ 
terials containing all the fundamental prop¬ 
erties and all the essential requirements to 
be met by the items or materials. When an 
item or material cannot be described because 
of its technical construction or composition 
or because it is a proprietary item, the name 
of one. and If available, several, suitable 
commercial products shall be Included as part 
of the required description, followed by the 
words "or equal". If it is determined that one 
and only one brand of Item or material will 
meet the requirement, the Architect-Engi¬ 
neer shall so state and shall give full Justi¬ 
fication for that determination. Specifica¬ 
tions will not duplicate, contradict or cover 
the same subject matter contained in the 
general and special provisions to be used 
with the construction contract. A eomplete 
set of construction contract general and 
special provisions will be furnished to the 
Architect-Engineer by the Contracting 
Officer. 

§ 12-7.5103—3 Agreement to redesign. 

Agreement to Redesign 

The Architect-Engineer agrees to redesign, 
as necessary, at no additional cost to the 
Government until a satisfactory low bid for 
construction has been obtained that is within 

the amount of $_ 

Subpart 12-7.56—Clauses for Fixed- 
Price Vessel Repair, Alteration or 
Conversion Contracts 
§ 12-7.5600 Scope of subpart. 

This subpart is applicable only to the 
Coast Guard. It sets forth or cites con¬ 
tract clauses to be used for fixed-price 
vessel repair, alteration or conversion 
contracts and where necessary provides 
instructions for their use. 

§ 12-7.5601 Required clause#. 

The clauses set forth or cited in this 
section shall be included in all fixed-price 
vessel repair, alteration or conversion 
contracts awarded as a result of formal 
advertising and to be performed within 
the United States, its possessions, or 
Puerto Rico. Unless .inappropriate, 
clauses set forth in this section should 
be used in negotiated fixed-price con¬ 
tracts, and contracts to be performed 
outside the United States. 

§ 12-7.5601—1 Delivery and shifting of 

vessel. 

DELIVERY AND SHITTING OF VESSEL 

The Government shall deliver the vessel 
to the Contractor at his place of business, 
upon completion of the work the Govern¬ 
ment shall accept delivery of the vessel at 
the Contractor’s place of business. The Con¬ 
tractor shall provide, at no additional charge, 
upon 24 hours' advance notice, a tug or tugs 
ana docking pilot, acceptable to the Con¬ 
tracting Officer, to assist in handling the 
vessel between (to and from) the Contrac¬ 
tor s plant and the nearest point In a water¬ 
way regularly navigated by vessels of equal 
or greater draft and length. WhUe the vessel 
“ m the hands of the Contractor, any neces- 
wy towage, cartage, or other transportation 
oe.ween ship and shop or elsewhere, which 
Ik m u Incld€n t to the work herein specified, 
•HMuti * urnlshe d by the Contractor without 
aaoitional charge to the Government. 

^ ^ —7.5601—2 Performance. 

Performance 

Tlie Contra ctor shall make the neoes- 
^ arr &ngements for receiving the vessel 
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on the specified date, such arrangements to 
be satisfactory to the Contracting Officer or 
his duly authorized representative. 

(b) The Contractor shall promptly com¬ 
mence the work required by the contract and 
shall diligently prosecute same to completion 
to the satisfaction of the Contracting Officer. 

(c) Except as otherwise provided in this 
contract, the Contractor shall furnish aU 
necessary material, labor, services, equip¬ 
ment, supplies, power, accessories, facilities 
and such other things and services as are 
necessary for accomplishing the work speci¬ 
fied In this contract subject to the right re¬ 
served in the Government under the •’Gov¬ 
ernment-furnished Property" clause of the 
contract. 

(d) The Contractor shall without charge 
and without specific requirement therefor: 

(1) Make available at the plant to per¬ 
sonnel of the vessel, while In drydock or on 
a marine railway, toilet and similar facilities 
acceptable to the Contracting Officer as ade¬ 
quate in number and sanitary standards. 

(2) Supply and maintain, in such condi¬ 
tion as the Contracting Officer may reason¬ 
ably require, suitable brows and gangways 
from the pier, drydock or marine railway 
to the vessel (access to vessel shall be lighted 
by the Contractor during all periods of 
darkness). 

(3) Treat salvage, scrap, or other ship’s ma¬ 
terial of the Government resulting from per¬ 
formance of work as though they were items 
of Government-furnished property in ac¬ 
cordance with provisions of the "Govern¬ 
ment-furnished Property" clause of this 
contract. 

(4) Perform, or pay the costs of, any re¬ 
pairs, reconditioning or replacements nec¬ 
essary as a result of the use by the Contrac¬ 
tor of any of the vessel’s machinery, 
equipment or fittings, including, but not 
limited to, winches, pumps, rigging, or 
pipe-lines. 

(e) The Contractor shall conduct dock and 
sea trials of the vessel as required by the 
specifications. During such trials the vessel 
shall be under the control of the vessel's com¬ 
mander and crew with representatives of the 
Contractor and the Government on board 
to determine whether or not the work done 
by the Contractor has been satisfactorily per¬ 
formed. Dock and sea trials not specified 
herein which the Contractor requires for his 
own benefit shall not bo undertaken by the 
Contractor without prior notice to and ap¬ 
proval of the Contracting Officer: any such 
dock trials shall be conducted at the expense 
of the Contractor, and any such sea trials 
shall be conducted at the risk and expense 
of the Contractor. 

§ 12—7.5601—3 Inspection and manner 
of doing work. 

Inspection and Manner of Doing Work 

(a) All work and material shall be subject 
to the approval of the Contracting Officer 
or his duly authorized representative. Work 
shall be performed In accordance with the 
plans and specifications of this contract as 
modified by any change order issued under 
the "Changes” clause In this contract. 

(b) Unless otherwise specifically provided 
for herein, all operational practices of the 
Contractor and all workmanship and materi¬ 
al, equipment, and articles used In the per¬ 
formance of work thereunder shall be In ac¬ 
cordance with American Bureau of Shipping 
Rules for Building and Classing Steel Ves¬ 
sels. UB. Coast Guard Marine Engineering 
Regulations and Material Specifications 
(Subchapter J, 46 CPR), UB. Coast Guard 
Electrical Engineering Regulations (Sub- 
chapter J, 46 CFR), UB. Coast Guard Navi¬ 
gation and Vessel Inspection Circular No. 
4-60 (Part IV—Notes on Repair), and 
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UB.P.HB., Handbook on Sanitation In Ves¬ 
sel Construction, In effect at the time of the 
Contractor's submission of bid (or accept¬ 
ance of the contract, if negotiated), and the 
best commercial maritime practices except 
where Navy specifications are specified, in 
which case such standards of material and 
workmanship shall be followed. Where the 
detailed specifications do not require a Navy 
standard, and the requirements are not clear¬ 
ly or specifically covered by one of the afore¬ 
mentioned standards, the Contracting Officer 
or his designated representative shall pre¬ 
scribe a Navy or Industrial standard for the 
work wherever applicable, and the decision 
shall be final, provided however, that where 
the requirements of the representative for 
development of detailed drawings, selection 
of materials and equipment, standards of 
workmanship, which are not specifically re¬ 
quired in the specifications result In a change 
in unit price, total contract price, quantity, 
quality or delivery schedule, the Contracting 
Officer will be advised accordingly and the 
Contractor will not proceed with the work 
until specifically directed to do so by the 
Contracting Officer. 

(c) All material and workmanship shall be 
subject to Inspection and test at all times 
during the Contractor’s performance of the 
work to determine their quality and suit¬ 
ability for the purpose Intended and com¬ 
pliance with the contract. In case any mate¬ 
rial or workmanship furnished by the Con¬ 
tractor Is found prior to re^elivery of the 
vessel to be defective, or not in accordance 
with the requirements of the contract, the 
Government, in addition to its rights under 
any "Guaranty" clause which may he con¬ 
tained in this contract, shall have the right 
prior to redellvery of the vessel to reject 
such material or workmanship, and to re¬ 
quire its correction or replacement by the 
Contractor at the Contractor’s cost and ex¬ 
pense. If the Contractor fails to proceed 
promptly with the replacement or correction 
of such material or workmanship, as required 
by the Contracting Officer, the Government 
may, by contract or otherwise, replace or cor¬ 
rect such material or workmanship and 
charge to the Contractor the excess cost oc¬ 
casioned the Government thereby. The Con¬ 
tractor shall provide and maintain an In¬ 
spection system acceptable to the Govern¬ 
ment covering the work specified In the con¬ 
tract. Records of all Inspection work by the 
Contractor shall be kept complete and avail¬ 
able to the Government during the per¬ 
formance of the contract and for a period of 
60 days after completion of all work required 
by the contract. 

(d) No welding, including tack welding 
and brazing, shall be permitted in connec¬ 
tion with repairs, completions, alterations, or 
addition to hulls, machinery or components 
of vessels, unless the welder at the time has 
a valid qualification record, certified by the 
U.S. Coast Guard, the American Bureau of 
Shipping, or the Department of Navy. The 
welder’s qualifications shall be appropriate 
for the particular service application, filler 
material type, position of welding, and weld¬ 
ing process Involved In the work being under¬ 
taken. A welder who for a period of three (3) 
months or more has not used the process for 
which he was qualified, or at any time deemed 
necessary by the Contracting Officer because 
of a reasonable doubt of the welder’s ability, 
may be required to requalify. Welder’s 
qualification for this purpose shall be as out¬ 
lined In "Marine Engineering Regulations’* 
of the UB. Coast Guard. Contractors or 
fabricators desiring, or where required by the 
detailed specifications or Job order, to weld 
with a process other than manual shielded 
arc shall submit procedure qualification tests 
for approval prior to production welding. 
Procedure qualification tests shall be con¬ 
ducted In accordance with the requirements 
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of the “Marine Engineering Regulations" of 
the U.S. Coast Guard. 

(e) The Contractor shall exercise reason¬ 
able care to protect the vessel from fire, and 
the Contractor shall maintain a reasonable 
system of inspection over the activities of 
welders, burners, riveters, painters, plumbers, 
and similar workers, particularly where such 
activities are undertaken in the vicinity of 
the vessel’s magazines, fuel oil tanks or 
storerooms containing flammable materials. 
A reasonable number of hose lines shall be 
maintained by the Contractor ready for im¬ 
mediate use on the vessel at all times while 
the vessel is berthed alongside the Con¬ 
tractor’s pier or in drydock or on a marine 
railway. All tanks under alteration or repair 
shall be cleaned, washed and steamed out 
or otherwise made safe by the Contractor if 
and to the extent necessary, and the Con¬ 
tracting Officer shall be furnished with a 
•’gas-free" or "safe-for-hot-work" certificate 
before any hot-work is done on a tank. Unless 
otherwise provided in this contract, the Con¬ 
tractor shall at all times maintain a rea¬ 
sonable fire watch about the vessel, includ¬ 
ing a fire watch on the vessel while work 
is being performed thereon. 

(f) The Contractor shall place proper safe¬ 
guards and/or effect such safety precautions 
as necessary, including suitable and suf¬ 
ficient lighting, for the prevention of acci¬ 
dents or injury to persons or property during 
the prosecution of work under this contract 
and/or from time of receipt of the vessel 
until acceptance of work performed by the 
Government. 

(g) Excent as otherwise provided In this 
contract, when the vessel is in the custody 
of the Contractor or in drydock or on a 
marine railway and the temperature becomes 
as low as 35° F., the Contractor shall keep all 
pipe-lines, fixtures, traps, tanks, and other 
receptacles on the vessel drained to avoid 
damage from freezing, or if this is not prac¬ 
ticable. the vessels shall be kent heated to 
prevent such damage. The vessel’s stern tube 
and propeller hubs shall be protected from 
frost damage by anplied heat through the use 
of a salamander or other proper means. 

(h) The work shall, whenever practicable, 
be performed in such manner as not to inter¬ 
fere with the berthing and messing of civil¬ 
ian or military personnel attached to the 
vessel, and provisions shall be made so that 
personnel assigned shall have access to the 
vessel at all times, it being understood that 
such personnel will not Interfere with the 
work or the Contractor’s workmen. 

(i) The Government does not guarantee 
the correctness of the dimensions, sizes, and 
shapes given in any sketches, drawings, plans 
or specifications prepared or furnished by 
the Government. The Contractor shall be 
responsible for the correctness of the shape, 
sizes, and dimensions of parts to be fur¬ 
nished hereunder, other than those furnished 
by the Government. 

(J) The Contractor shall at all times keep 
the site of the work on the vessel free from 
accumulation of waste material or rubbish 
caused by his employees or the work, and 
at the completion of the work shall remove 
all rubbish from and about the site of the 
work and shall leave the work in its im¬ 
mediate vicinity “broom clean," unless more 
exactly specified in this contract. 

(k) Any question regarding or rising out 
of the interpretations of plans and specifi¬ 
cations of this contract or any discrepancies 
between the plans and specifications shall 
be determined by the Contracting Officer or 
his duly authorized representative, provided 
however, that any interpretations or deter¬ 
minations by the authorized representative 
which affect the price or delivery time spec¬ 
ified in this contract must be approved in 
writing by the Contracting Officer prior to 
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proceeding with the requirements of such 
interpretations or determinations. 

(1) While in drydock or on a marine rail¬ 
way, the commanding officer of the vessel, 
if then in commission, shall be responsible 
for the proper closings of openings to the 
ship’s bottom upon which no work is being 
done by the Contractor. The Contractor 
shall be responsible for the closing before 
the end of working hours, of all valves and 
openings upon which work is being done by 
its workmen when such closing is practicable. 
The Contractor shall keep the commanding 
officer cognizant of the closure status of all 
valves and openings upon which the Con¬ 
tractor’s workmen have been working. 

§ 12—7.5601—1 Subcontracts. 

Subcontracts 

(a) Nothing contained in the contract 
shall be construed as creating any con¬ 
tractual relationship between any subcon¬ 
tractor and the Government. The divisions 
or sections of the specifications are not in¬ 
tended to control the Contractor in dividing 
the work among subcontractors or to limit 
the work performed by any trade. 

(b) The Contractor shall be responsible to 
the Government for acts and omissions of 
his own employees, and of subcontractors 
and their employees. He shall also be re¬ 
sponsible for the coordination of the work 
of the trades, subcontractors, and material 
men. 

(c) The Contractor shall, without addi¬ 
tional expense to the Government, employ 
specialty subcontractors where required by 
the specifications. 

(d) The Government or its representa¬ 
tives will not undertake to settle any dif¬ 
ferences between the Contractor and his 
subcontractors, or between subcontractors. 

§ 12—7.5601—5 Laydays. 

Lay Days 

(a) Lay day time will be paid for by the 
Government at the Contractor’s stipulated 
bid price for this item of the contract when 
the vessel remains on the dry dock or Marine 
Railway as a result of any change that in¬ 
volves work in addition to that required 
under the basic contract. 

(b) No cost for lay day time shall be paid 
until all accepted Items of the basic con¬ 
tract for which a price was established by 
the Contractor and for which docking of 
the vessel was required have been satisfac¬ 
torily completed. 

(c) Days of hauling out and floating, what¬ 
ever the hour, shall not be paid as lay day 
time, and days when no work is performed 
by the Contractor shall not be paid as lay 
day time. 

(d) Payment of lay day time shall con¬ 
stitute complete compensation for all cost 
except for the direct cost of performing the 
changed work. 

§ 12-7.5601-6 Changes. 

Changes 

The Contracting Officer may at any time, 
by written change order, and without notice 
to the sureties, make changes within the 
general scope of this contract in (i) draw¬ 
ings, designs, plans and specifications, (11) 
work to be performed under the contract, 
(ili) place of performance of the work, and 
(iv) time of commencement or completion 
of the work, and may otherwise vary the re¬ 
quirements of the contract within the gen¬ 
eral scope thereof. If any such change causes 
an increase or decrease in the cost of, or 
the time required for, performance of the 
contract, whether changed or not changed by 
any such change order, an equitable adjust¬ 
ment shall be made in the price or in the 


date of completion, or both, and the contract 
shall be modified in writing accordingly. The 
price adjustment for the change order and 
the adjustment in the date of completion 
shall be agreed upon and reduced to writing 
at the time the change is ordered or as soon 
thereafter as practicable. A request for price 
adjustment, together with the Contractors 
written estimate of the increased cost, must 
be asserted within 10 days from the date of 
receipt by the Contractor of the notification 
of change or within such further time a 3 
the Contracting Officer may allow on request 
made by the Contractor during such period; 
provided that, without prejudicing the right 
to reject any claim asserted after this time, 
if the Contracting Officer decides that the 
facts justify such action, may receive and 
act upon any such request asserted at any 
later time prior to final payment under the 
contract, except that In such event no profit i 
shall be allowed to the Contractor. Where the 
cost of property made obsolete or excess as 
result of a change Is included in the Con¬ 
tractor’s claim for adjustment, the Contract¬ 
ing Officer shall have the right to prescribe 
the manner of disposition of such property. 
Failure to agree to any adjustment shall be a 
dispute concerning a question of fact within 
the meaning of the clause of this contract 
entitled “Disputes." However, nothing In this 
clause shall excuse the Contractor from pro¬ 
ceeding with the contract as changed. 

§ 12-7.5601-7 Extras. 

Insert the clause set forth in FPR 
1-^7.101-3. 

§ 12-7.5601—8 Payments. 

Payments 

Unless otherwise specified, the Contractor 
shall be paid, upon the submission of proper 
invoice or vouchers, the prices stipulated 
herein for supplies delivered and accepted 
or services rendered and accepted, less de¬ 
ductions, if any, as .herein provided. 

§ 12—7.5601—9 Government-furnished 

property. 

Government-Furnished Property 

(a) Government-furnished Property. The 
Government shall deliver to the Contractor, 
for use In connection with and under the 
terms of this contract, the property described 
as Government-furnished property in the 
contract or specifications, together with such 
related data and Information as the Con¬ 
tractor may request and as may reasonably 
be required for the intended use of 
property (hereinafter referred to as ’‘Gov* 
ernment-furnished property”): Provide*, 
however, That the vessel, its equipment, 
moveable stores, cargo, or other ship’s ma¬ 
terial shall not be Government-furnished 

property. The delivery or performance dates 
for the supplies or services to be furnished 
by the Contractor under the contract a 
based upon the expectation that Govern¬ 
ment-furnished property suitable for u 
(except for such property furnished "as is ) 
will be delivered to the Contractor at t 
times stated in the schedule or, if not 
stated, in sufficient time to enable the con¬ 
tractor to meet such delivery or performanc 
dates. In the event that Governmem- 
furnlshed property is not delivered to 
Contractor by such time or times, the c * 
tractlng Officer shall, upon timely written 
request made by the Contractor, mo 
determination of the delay occasioned > 
Contractor thereby, and shall equitably 
Just the delivery or performance dates o 
contract price, or both, and any other 
tractural provision affected by such a • 
in accordance with the procedures pro 
for under the “Changes” clause of this 
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tract. Except for Government-furnished 
propertv furnished “as is“. in the event the 
Oovernment-furnlshed property is received 
bv the Contractor in a condition not suitable 
for the intended use the Contractor shall, 
upon receipt thereof, notify the Contracting 
Officer of such fact and. as directed by the 
Contracting Officer, either (i) return such 
property at the Government’s expense or 
otherwise dispose of the property, or (11) 
effect repairs or modifications. Upon the 
completion of (i) or (ii) above, the Con¬ 
tracting Officer upon written request of the 
Contractor shall equitably adjust the de¬ 
livery or performance dates or the contract 
price, or both, and any other contractual 
provision affected by the rejection or dis¬ 
position. or the repair or modification, in 
accordance with the procedures provided for 
in the • Changes” clause of this contract. The 
foregoing provisions for adjustment are ex¬ 
clusive and the Government shall not be 
liable to suit for breach of contract by rea¬ 
son of any delay In delivery of Government- 
furnished property or delivery of such 
property in a condition not suitable for its 
Intended use. 

(b) Changes in Government-furnished 

Property. 

(1) By notice in writing, the Contracting 
Officer may (i) decrease the property pro¬ 
vided or to be provided by the Government 
under this contract, or (ii) substitute other 
Government-owned property for property to 
be povlded by the Government, or to be ac¬ 
quired by the Contractor for the Govern¬ 
ment. under this contract. The Contractor 
shall promptly take such action as the Con¬ 
tracting Officer may direct with respect to 
the removal and shipping of property cov¬ 
ered by such notice. 

(2) In the event of any decrease in or 
substitution of property pursuant to sub- 
paragraph (1) above, or any withdrawal of 
authority to use property provided under 
any other contract or lease, which property 
the Government had agreed in the Schedule 
to make available for the performance of the 
contract, the Contracting Officer, upon the 
written request of the Contractor (or, if the 
substitution of property causes a decrease 
in the cost of performance, on his own initia¬ 
tive). shall equitably adjust such contrac¬ 
tual provisions as may be affected by the 
decrease, substitution, or withdrawal, in ac¬ 
cordance with the procedures provided for 
In the “changes” clause of this contract. 

(c) Title. Title to all property furnished 
by the Government shall remain in the Gov¬ 
ernment. In order to define the obligations 
of the parties under this clause, title to each 
item of facilities, special test equipment, 
and special tooling (other than that subject 
to a “Special Tooling” clause) acquired 
by the Contractor for the Government pur¬ 
suant to the contract shall pass to and vest 
in the Government when its use in the per¬ 
formance of the contract commences, or 
u Pon payment therefor by the Government, 
whichever is earlier, whether or not title 
previously vested. All Government-furnished 
property, together with all property acquired 
by the Contractor title to which vests in the 
Government under this paragraph, is subject 
to the provisions of this clause and is here¬ 
inafter collectively referred to as "Govern¬ 
ment property”. Title to Government prop¬ 
erty shall not be affected by the incorpora¬ 
tion or attachment thereof to any property 
mat owned by the Government, nor shall such 
Government property, or any part thereof, 
be or become a fixture or lose its Identity 
as personalty by reasons of affixation to any 
realty. 

(d) Property Administration. The con- 
th*?, 1 * s hnll comply with the provisions of 
Zr* Manual for Control of Government 
property in Possession of Contractors" (Ap- 

B. Armed Services Procurement Reg¬ 
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ulations) as in effect on the date of this 
contract, which Manual is hereby incor¬ 
porated by reference and made a part of this 
contract. 

(e) Use of Government Property. The Gov¬ 
ernment property shall, unless otherwise 
provided herein or approved by the Con¬ 
tracting Officer be used for the performance 
of the work in connection with this contract. 

(f) Maintenance and Repair of Govern¬ 
ment Property. The Contractor shall main¬ 
tain and administer, In accordance with 
sound industrial practice, a program for the 
maintenance, repair, protection, and preser¬ 
vation of Government property, until dis¬ 
posed of by the Contractor in accordance 
with this clause. In the event that any dam¬ 
age occurs to Government property the risk 
of which has been assumed by the Govern¬ 
ment under this contract, the Government 
shall replace such items or the Contractor 
shall make such repair of the property as 
the Government directs; Provided; however , 
That if the Contractor cannot effect such 
repair within the time required, the Con¬ 
tractor shall dispose of such property in the 
manner directed by the Contracting Officer. 
The contract price includes no compensation 
to the Contractor for the performance of any 
repair or replacement for which the Gov¬ 
ernment is responsible, and an equitable ad¬ 
justment will be made in any contractual 
provisions affected by such repair or re¬ 
placement of Government property made at 
the direction of the Government, in ac¬ 
cordance with the procedures provided for 
in the "Changes” clause of this contract. 
Any repair or replacement for which the 
Contactor Is responsible under the provi¬ 
sions of this contract shall be accomplished 
by the Contractor at his own expense. 

(g) Risk of Loss. Unless otherwise pro¬ 
vided in the contract, the Contractor assumes 
the risk of, and shall be responsible for. any 
loss or damage to Government property pro¬ 
vided under this contract upon its delivery 
to him or upon passage of title thereto to 
the Government as provided in paragraph 
(c) to the extent and as provided In the 
"Liability and Insurance" clause of this con¬ 
tract, except for reasonable wear and tear 
and except to the extent that such property 
is consumed in the performance of this 
contract. 

(h) Access. The Government, and any 
persons designated by it, shall at all reason¬ 
able times have access to the premises 
wherein any Government property is located, 
for the purpose of inspecting the Government 
property. 

(I) Final Accounting and Disposition of 
Government Property. Upon the completion 
of this contract, or at such earlier dates as 
may be fixed by the Contracting Officer, the 
Contractor shall submit, in a form accept¬ 
able to the Contracting Officer, inventory 
schedules covering all items of Government 
property not consumed in the performance 
of work in this contract (including any 
resulting scrap) or not theretofore delivered 
to the Government, and shall prepare for 
shipment, deliver f.o.b. origin, or dispose of 
the Government property, as may be directed 
or authorized by the Contracting Officer. The 
net proceeds of any such disposal shall be 
credited to the contract price or shall be paid 
in such other manner as the Contracting 
Officer may direct. 

(J) Restoration of Contractor's Premises. 
Unless otherwise provided herein, the 
Government: 

(1) May abandon any Government prop¬ 
erty in place, and thereupon, all obligation 
of the Government regarding such abandoned 
property shall cease; and 

(2) Shall not be under any duty or obliga¬ 
tion to restore or rehabilitate, or to pay the 
costs of the restoration or rehabilitation of, 
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the Contractor’s plant or any portion thereof 
which is affected by the abandonment or 
removal of any Government property. 

(k) Communications. All communications 
issued pursuant to this clause shall be in 
writing. 

§ 12—7.5601—10 Liability and insurance. 

Liability and Insurance 

(a) The Contractor shall exercise reason¬ 
able care and use his best efforts to prevent 
accidents, injury or damage to all employees, 
persons, and property. In and about the work, 
and to the vessel or part thereof upon which 
work is done. 

(b) The Contractor shall be responsible for 
and make good at his own cost and expense 
any and all loss of or damage of whatsoever 
nature to the vessel (or part thereof), its 
equipment, movable stores and cargo, and 
Government-owned material and equipment 
for the repair, completion, alteration of or 
addition to the vessel in the possession of 
the Contractor, whether at the plant or else¬ 
where, arising or growing out of the perform¬ 
ance of the work, except where the Con¬ 
tractor can affirmatively show that such loss 
or damage was due to causes beyond the 
Contractor’s control, was proxlmately caused 
by the fault or negligence of agents or em¬ 
ployees of the Government acting within 
the scope of their authority, or which loss 
or damage the Contractor by exercise of rea¬ 
sonable care was unable to prevent: Provided , 
That the Contractor shall not be responsible 
for any such loss or damage discovered after 
redelivery of the vessel unless (i) such loss 
or damage is discovered within sixty (60) 
days after redell very of the vessel and (ii) 
such loss or damage is affirmatively shown 
to have been the result of the fault or 
negligence of the Contractor. To induce the 
Contractor to perform the work for the com¬ 
pensation provided, it is specifically agreed 
that the Contractor’s aggregate liability on 
account of loss of or damage to the vessel 
(or part thereof), its equipment, movable 
stores and cargo and said Government-owned 
materials and equipment shall in no event 
exceed the sum of $300,000, and the Gov¬ 
ernment assumes as to the Contractor the 
risk of loss or damage (Including, but not 
Limited to, loss or damage from negligence 
of whatsoever degree of the Contractor’s 
servants, employees, agents or subcontrac¬ 
tors but specifically excluding loss or dam¬ 
age from willful misconduct or lack of good 
faith on the part of any of the Contractor’s 
directors, officers and any of his managers, 
superintendents or other equivalent repre¬ 
sentatives who have supervision or direction 
of (i) all or substantally all of the Con¬ 
tractor's business or (ii) all or substanti¬ 
ally all of the Contractor’s operation at any 
one plant) to the vessel (or part thereof), 
its equipment, movable stores, and cargo and 
said Government-owned materials and 
equipment in excess of $300,000: Provided, 
however. That as to such risk assumed and 
borne by the Government, the Government 
shall be subrogated to any claim, demand 
or cause of action against third persons which 
exists in favor of the Contractor, and the 
Contractor shall, if required, execute a for¬ 
mal assignment or transfer of claims, de¬ 
mands or causes of action: Provided, further. 
That nothing contained in this paragraph 
shall create or give rise to any right, priv¬ 
ilege or power In any person except the 
Contractor, nor shall any person (except 
the Contractor) be or become entitled 
thereby to proceed directly against the Gov¬ 
ernment. or Join the Government as a co¬ 
defendant in any action against the Con¬ 
tractor brought to determine the Contractor’s 
liability or for any other purpose. 

(c) The Contractor indemnifies and holds 
harmless the Government, Its agencies and 
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Instrumentalities, the vessel and its owners, 
against all suits, actions, claims, costs or de¬ 
mands (Including, without limitation, suits, 
actions, claims, costs or demands resulting 
from death, personal injury and property 
damage) to which the Government, its 
agencies and instrumentalities, the vessel or 
its owner may be subject or put by reason 
of damage or injury (including death) to the 
property or person of any one other than 
the Government, its agencies, instrumen¬ 
talities and personnel, the vessel or its owner, 
arising or resulting In whole or in part 
from the fault, negligence, wrongful act or 
wrongful omission of the Contractor, or any 
subcontractor, his or their servants, agents 
or employees: Provided, That the Contrac¬ 
tor’s obligation to indemnify under this 
paragraph (c) shall not exceed the sum of 
$300,000 on account of any one accident or 
occurrence in respect of any one vessel. Such 
indemnity shall include, without limitation, 
suits, actions, claims, costs or demands of 
any kind whatsoever, resulting from death, 
personal injury or property damage occur¬ 
ring during the period of performance of 
work on the vessel or within 60 days after 
redelivery of the vessel; and with respect to 
any such suits, actions, claims, costs, or de¬ 
mands resulting from death, personal in¬ 
jury or property damage occurring after the 
expiration of such period, the rights and 
liabilities of the Government and the Con¬ 
tractor shall be as determined by other pro¬ 
visions of this contract and by law: Pro¬ 
vided, however. That such indemnity shall 
apply to death occurring after such period 
which results from any personal injury re¬ 
ceived during the period covered by the Con¬ 
tractor’s indemnity as provided herein. 

(d) The Contractor shall, at his own ex¬ 
pense. procure, and thereafter maintain such 
casualty, accident and liability insurance. In 
such forms and amounts as may be approved 
by the Contracting Officer, insuring the per¬ 
formance of his obligations under paragraph 
(c) of this clause. In addition, the Contrac¬ 
tor shall at his own expense procure and 
thereafter maintain such ship repairer’s legal 
liability Insurance as may be necessary to 
insure the Contractor against his liability as 
ship repairer in the amount of $300,000 or 
the value of the vessel as determined by the 
Contracting Officer, whichever is the lesser, 
with respect to each vessel on which work is 
performed: Provided, That, in the discretion 
of the Contracting Officer, no such Insurance 
need be procured whenever the contract re¬ 
quires work on parts of a vessel only and 
such work is to be performed at a plant other 
than the site of the vessel. Further, the Con¬ 
tractor shall procure and maintain In force 
Workmen’s Compensation Insurance (or its 
equivalent) covering his employees engaged 
on the work and shall Insure the procure¬ 
ment and maintenance of such insurance by 
all subcontractors engaged on the work. The 
Contractor shall provide such evidence of 
such insurance as may be, from time to time, 
required by the Contracting Officer. 

(e) No allowance shall be made the Con¬ 
tractor In the contract price for the Inclusion 
of any premium expense or charge for any 
reserve made on account of self insurance 
for coverage against any risk assumed by 
the Government under this clause. 

(f) As soon as practicable after the occur¬ 
rence of any loss or damage the risk of which 
the Government has assumed, written notice 
of such loss or damage shall be given by 
the Contractor to the Contracting Officer, 
which notice shall contain full particulars 
of such loss or damage. If claim is made 
or suit Is brought thereafter against the 
Contractor as the result or because of such 
event, the Contractor shall Immediately de¬ 
liver to the Government every demand, no¬ 
tice, summons or other process received by 
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him or his representatives. The Contractor 
shall cooperate with the Government and, 
upon the Government’s request, shall assist 
in effecting settlements, securing and giving 
evidence, obtaining the attendance of wit¬ 
nesses and in the conduct of suits; and the 
Government shall pay to the Contractor the 
expense, other than the cost of maintaining 
the Contractor’s usual organization, incurred 
In so doing. The Contractor shall not, ex¬ 
cept at his own cost, voluntarily make any 
payment, assume any obligation or incur 
any expense other than shall be imperative 
for the protection of the vessel or vessels at 
the time of said occurrence of such event. 

§ 12-7.5601-11 Tide. 

Title 

Unless title to materials and equipment 
acquired or produced for, or allocated to, the 
performance of this contract shall have vested 
previously in the Government by virtue 
of other provisions of this contract, title to 
all materials and equipment to be incorpo¬ 
rated in any vessel or part thereof, or to be 
placed upon any vessel or part thereof in 
accordance with the requirements of the con¬ 
tract. shall vest in the Government upon 
delivery thereof at the plant or such other 
location as may be specified in the contract 
for the performance of the work: Provided, 
however. That the provisions of this clause 
or other provisions of this contract shall 
not be construed as relieving the Contractor 
from the full responsibility for all such Con¬ 
tractor-fur nished materials and equipment 
or the restoration of any damaged work or 
as a waiver of the right of the Government 
to require the fulfillment of all the terms 
of this contract, it being expressly under¬ 
stood and agreed that the Contractor shall 
assume without limitation the risk of loss 
for any such materials and equipment until 
such time as all work is completed and ac¬ 
cepted by the Government and the vessel is 
redelivered to the Government. Upon com¬ 
pletion of the contract, or with the approval 
of the Contracting Officer at any time during 
the performance of the contract, all such 
Contractor-furnished materials and equip¬ 
ment not incorporated in any vessel or part 
thereof, or not placed upon any vessel or 
part thereof, in accordance with the re¬ 
quirements of the contract, shall become 
the property of the Contractor, except those 
materials and equipment the cost of which 
has been reimbursed by the Government to 
the Contractor. 

§ 12—7.5601—12 Discharge of liens. 

Discharge of Liens 

The Contractor shall immediately discharge 
or cause to be discharged any Hen or right 
in rem of any kind, other than in favor of 
the Goverment, which at any time exists or 
arises in connection with work done or ma¬ 
terials furnished under this contract with 
respect to the machinery, fittings, equipment, 
or materials for any of the vessels. If any such 
lien or right in rem Is not immediately dis¬ 
charged, the Government may discharge or 
cause to be discharged such lien or right 
at the expense of the Contractor. 

§ 12—7.5601—13 Federal, Slate, and 
local taxes. 

Insert the clause set forth in FPR 1- 
11.401-1 (c). 

§ 12-7.5601-14 Default. 

Default 

(a) The Government may, subject to the 
provisions of paragraph (b) below, by writ¬ 
ten Notice of Default to the Contractor, 
terminate the whole or any part of the 


contract in any one of the following 
circumstances: 

(1) If the Contractor fails to make de¬ 
livery of the supplies or to perform the 
services within the tiipe specified in the 
contract or any extension thereof: or 

(2) If the Contractor fails to perform any 
of the other provisions of this contract, or 
so fails to make progress as to endanger 
performance of the contract in accordance 
with its terms. 

(b) Except with respect to defaults of 
subcontractors, the Contractor shall not be 
liable for any excess costs if any failure to 
perform arises out of causes beyond the 
control and without the fault or negligence 
of the Contractor. Such causes may include, 
but are not restricted to, acts of God or ot 
the public enemy, acts of the Government 
In either its sovereign or contractual capac¬ 
ity, fires, floods, epidemics, quarantine re¬ 
strictions, strikes, freight embargoes and 
unusually severe weather; but in every case 
the failure to perform must be beyond the 
control and without the fault or negligence 
of the Contractor. If the failure to perform 
is caused by the default of a subcontractor, 
and if such default arises out of causes be¬ 
yond the control of both the Contractor and 
subcontractor, and without the fault or neg¬ 
ligence of either of them, the Contractor 
shall not be liable for any excess costs for 
failure to perform, unless the supplies or serv¬ 
ices to be furnished by the subcontractor 
were obtainable from other sources in suf¬ 
ficient time to permit the Contractor to 
perform the contract within the time spec¬ 
ified therein. 

(c) In the event the Government termi¬ 
nates the contract in whole or In part as 
provided In paragraph (a) of this clause, 
the Government may, upon such terms and 
in such maimer as the Contracting Officer 
may deem appropriate, arrange for the com¬ 
pletion of the work so terminated, at such 
plant or plants, including that of the 
Contractor, as may be designated by the 
Contracting Officer: Provided, That the 
Contractor shall continue the performance 
of the contract to the extent not terminated 
under the provisions of this clause. If the 
work is to he completed at the plant, the 
Government may use all tools, machinery, 
facilities and equipment of the Contractor 
determined by the Contracting Officer to be 
necessary for that purpose. If the cost to 
the Government of the work procured or 
completed (after adjusting such cast to ex¬ 
clude the effect of change in the plans and 
specifications made subsequent to the date 
of termination) exceeds the price fixed for 
work under the contract (after adjusting 
such price on account of changes In the 
plans and specifications made prior to the 
date of termination). the Contractor, or his 
surety, if any, shall be liable for such excess. 

(d) If the contract is terminated in whole 
or in part as provided in paragraph (a) of 
this clause, the Government, in addition to 
any other rights provided in this clause, may 
require the Contractor to transfer title and 
deliver to the Government, in the manner 
and to the extent directed by the Contract¬ 
ing Officer; (11 any completed supplies, and 
(2) 6uch partially completed supplies and 
materials, parts, tools, dies. Jigs, fixtures, 
plans, drawings, information and contract 
rights (hereinafter called “manufacturing 
materials”) as the Contractor has specifically 
produced or specifically acquired for the 
performance of such part of the contract 
as has been terminated; and the Contractor 
shall, upon direction of the Contracting 
Office, protect and preserve property in P**' 
session of the Contractor In which the Gov¬ 
ernment has an interest. The Govern me 
shall pay to the Contractor the 

price for completed Items of work deliver 
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to and accepted by the Government, and 
the amount agreed upon by the Contractor 
and the Contracting Officer for manufactur¬ 
ing materials delivered to and accepted by 
the Government, and for the protection and 
preservation of property. Failure to agree 
shall be a dispute concerning a question of 
{act within the meaning of the clause of this 
contract entitled “Disputes”. 

(e) If, after notice of termination of the 
contract under the provisions of paragraph 
(a> of this clause, it is determined for any 
reason that the Contractor was not in de¬ 
fault under the provisions of this clause, or 
that the default was excusable under the 
provisions of this clause, the rights and 
obligations of the parties shall be the same 
as if the notice of termination has been is¬ 
sued pursuant to the clause of this contract 
entitled •‘Termination for Convenience of 
the Government”. 

(f) The rights and remedies of the Gov¬ 
ernment provided in this clause shall not be 
exclusive and are in addition to any other 
rights and remedies provided by law or under 

this contract. 

§ 12-7.5601—15 Delays. 

Delays 

When during the performance of this con¬ 
tract, the Contractor is required to delay 
work on a vessel temporarily, due to orders 
or actions of the Government respecting 
stoppage of work to permit shifting the ves¬ 
sel, stoppage of hot work to permit bunker¬ 
ing, stoppage of work due to embarking or 
debarking passengers and loading or dis¬ 
charging cargo, and the Contractor is not 
given sufficient advance notice or is other¬ 
wise unable to avoid the incurring of addi¬ 
tional costs on account thereof, an equitable 
adjustment shall he made in the price of the 
contract pursuant to the “Changes” clause. 

§ 12-7.5601—16 Termination for con¬ 
venience of the Government. 


ment to be used, or directing a manner of 
performance of the contract not normally 
used by the Contractor; (il) an infringement 
resulting from addition to. or change in. 
such supplies or components furnished or 
construction work performed which addition 
or change was made subsequent to delivery 
or performance by the Contractor; or (ill) a 
claimed infringement which Is settled with¬ 
out the consent of the Contractor, unless re¬ 
quired by final decree of a court of com¬ 
petent Jurisdiction. 

§ 12—7.5601—19 Authorization and con¬ 
sent. 

Authorization and Consent 

The Government hereby gives its authori¬ 
zation and consent (without prejudice to 
its rights of indemnification if such rights 
are provided for in this contract) for all 
use and manufacture, in the performance of 
this contract or any part thereof or any 
amendment thereto or any subcontract 
thereunder (including any lower-tier sub¬ 
contract) , of any invention described in and 
covered by a patent of the United States (i) 
embodied in the structure or composition 
of any article the delivery of which is ac¬ 
cepted by the Government under a con¬ 
tract, or (ii) utilized in the machinery, tools, 
or methods the use of which necessarily 
results from compliance by the Contractor 
or the using subcontractor with (a) speci¬ 
fications or written provisions now or here¬ 
after forming a part of the contract, or (b) 
specific written instructions given by the 
Contracting Officer directing the manner of 
performance. The Contractor’s entire liabil¬ 
ity to the Government for infringement of 
a patent of the United States shall be de¬ 
termined solely by the provisions of the pat¬ 
ent indemnity clause included in this con¬ 
tract and the Government assumes liabil¬ 
ity for all other Infringement to the extent 
of the authorization and consent herein¬ 
above granted. 


<a» insert the clause set forth in FPR 
1-8.705-2 in contracts not exceeding 

$ 10 , 000 . 

(b) Insert the clause set forth in FPR 
1-8.703 in contracts exceeding $10,000. 

§ 12-7.5601—17 Disputes. 

Insert the clause set forth in FPR 1- 

7.101-12. 


§ 12-7.5601—18 Patent indemnity. 

Patent Indemnity 

J Tbis clause shall apply if the amount o] 
this contract is in excess of $5,000.) 

The Contractor shall indemnify the Gov¬ 
ernment and its officers, agents, and em¬ 
ployees against liability, including costs, foi 
JWrlngement of any United States letters 
patent (except letters patent issued upon ar 
Ppilcation which is now or may hereaftei 
w kept secret or otherwise withheld froir 
b y °rder of the Government) arising 
J Performance of this contract, oi 
ftvmt the U8e or ^sposal by or for the ac- 
° f th * Government of replacement 
nnrt ‘ °J com P° nen t parts thereof furnishec 
the contra <>t- The foregoing indemnity 
k 0t apply unless the Contractor shal 
thA r Cen ln f°rined as soon as practicable bj 
siw-h' ,overnme nt of the suit or action alleging 
etrA« Infrln 8 ei nent. and shall have beer 
d >nK? U ? h °PP° rt nnity as is afforded by ap- 
irw»t l* laws * niles » or regulations to partlc- 
JlT the defense thereof; and further 

friMeinln? nUy f haU aot “PP 1 ? to: <*> «n ln ' 
ngement resulting from compliance witl 

wine written instructions of the Contract- 

‘ £ Officer directing a change In the supplier 

J delivered or in the materials or equip¬ 


§ 12—7.5601—20 Notice and nxMstann' 
regarding patent and copyright in¬ 
fringement. 

Insert the clause set forth in FPR 
1-7.101-13 under the condition described 
therein. 

§ 12—7.5601—21 Buy American Act. 

Insert the clause set forth in FPR 
1-6.104-5. 

§ 12—7.5601—22 Convict labor. 

Insert the clause set forth in FPR 
1-12.203. 

§ 12—7.5601—23 Contract Work Hours 
and Safety Standards Act—Overtime 
compensation. 

Insert thp clause set forth in FPR 
1-12.303. 

§ 12—7.5601—21 Walsh-Healcy Public 
Contracts Act. 

Insert the clause set forth in FPR 
1-12.605. 

§ 12—7.5601—25 Department of Labor 
Safety and Health Regulations for 
Ship Repairing. 

Department or Labor Safety and Health 
Regulations for Ship Repairing 

Attention of the Contractor is directed to 
Public Law 85-742, approved August 23, 1958 
(72 Stat. 835, 33 U.S.C. 941), amending sec¬ 
tion 41 of the Longshoremen’s and Harbor 
Worker’s Compensation Act and to the Safety 
and Health Regulations for Ship Repairing 


promulgated thereunder by the Secretary of 
Labor (29 C.F.R., Subtitle A, Part 8). These 
regulations apply to all ship repair and re¬ 
lated work, as defined in the regulations, 
performed under this contract on the nav¬ 
igable waters of the United States including 
any drydock or marine railway. .Nothing con¬ 
tained in this contract shall be construed 
as relieving the Contractor from any obliga¬ 
tions which it may have for compliance with 
the aforesaid regulations. 

§ 12—7.5601—26 Equal opportunity. 

Insert the clause set forth in FPR 
1-12.803-2. 

§ 12—7.5601—27 Officials not to benefit. 

Insert the clause set forth in FPR 
1-7.101-19. 

§ 12—7.5601—28 Covenant again*! con¬ 
tingent fees. 

Insert the clause set forth in FPR 
1-1.503. 

§ 12-7.^601-29 Additional bond secu¬ 
rity. 

Insert the clause set forth in FPR 
1-7.101-9. 

§ 12—7.5601—30 Interpretation or mod¬ 
ification. 

Insert the clause set forth in DOTPR 
12-7.150-4. 

§ 12—7.5601—31 Notice of delays. 

Insert the clause set forth in DOTPR 
12-7.150-9. 

§ 12—7.5601—32 Gratuities. 

Insert the clause set forth in DOTPR 
12-7.150-1. 

§ 12—7.5601—33 Examination of 

records. 

Insert the clause set forth in FPR 
1-7.101-10. 

§ 12—7,5601—34 Utilization of small 
business concerns. 

Insert the clause set forth in FPR 
r -1.710-3(a). 

§ 12—7.5601—35 Utilization of labor sur¬ 
plus area concerns. 

Insert the clause set forth in FPR 
1-1.805-3(a) under the conditions de¬ 
scribed therein. 

§ 12—7.5601—36 Assignment of claims. 

Insert the clause set forth in FPR 
1-30.703. 

§ 12—7.5601—37 Definitions. 

Insert the clause set forth in FPR 
1-7.101-1. 

§ 12—7.5602 Clauses to Ik* used wben 
applicable. 

The following clauses shall be included 
in the contract when their use is appro¬ 
priate. Other clauses may be used if 
considered essential and not inconsistent 
with or in limitation of clauses in this 
subpart. 

§ 12—7.5602—1 Price reduction for de¬ 
fective cost or pricing data. 

Insert the appropriate clause set forth 
in FPR 1-3.814-1 under the conditions 
described therein. 


FEDERAL REGISTER, VOL 36, NO. 52—WEDNESDAY, MARCH 17, 1971 







5116 


PROPOSED RULE MAKING 


§ 12-7.5602—2 Audit and records. 

Insert the appropriate clause set forth 
in FPR 1-3.814-2 under the conditions 
described therein. 

§ 12-7.5602-3 Subcontractor cost and 
pricing data. 

Insert the appropriate Clause set forth 
in FPR 1-3.814-3 under the conditions 
described therein. 

§ 12-7.5602—4 Military security require¬ 
ments. 

Insert the clause set forth in ASPR 
7-104.12 under the conditions and in the 
manner prescribed in DOTPR 12-1.351. 

§ 12—7.5602—5 Guaranty. 

(a) The clause set forth below shall 
be used where general guaranty provi¬ 
sions are deemed desirable by the con¬ 
tracting officer (for modifications see 
paragraph (b) of this section). 

Guaranty 

In case any work done or materials fur¬ 
nished by the Contractor under this contract 
on or for any vessel or the equipment thereof 
shall, within 60 days from date of delivery 
of the vessel by the Contractor, prove de¬ 
fective or deficient, such defects or deficien¬ 
cies shall, as required by the Government, be 
corrected and repaired by the Contractor or 
at his expense to the satisfaction of the Con¬ 
tracting Officer: Provided, however, That 
with respect to any individual work item in¬ 
complete at the delivery of the vessel the 
guarantee period shall run from the date of 
completion of such Item. The Government 
shall, if and when practicable, afford the 
Contractor an opportunity to effect such cor¬ 
rections and repairs himself, but when, be¬ 
cause of conditions or the location of the 
vessel or for any other reason, it is imprac¬ 
ticable or undesirable to return it to the 
Contractor, or the Contractor fails to pro¬ 
ceed promptly with any such repairs as di¬ 
rected by the Contracting Officer, such cor¬ 
rections and repairs shall be effected at the 
Contractor’s expense at such other locations 
as the Government may determine. Where 
corrections and repairs are to be effected by 
other than the Contractor, due to nonre¬ 
turn of the vessel to him, the Contractor’s 
liability may be discharged by an equitable 
deduction in the price of the Job. The Con¬ 
tractor’s liability under this clause shall, 
however, in no event extend beyond the cor¬ 
rection of such defects or deficiencies or 
payment for the cost thereof: Provided, how - 
ever. That nothing in this clause shall be 
deemed to limit or relieve the Contractor of 
his responsibilities as set forth in the clause 
entitled “Liability and Insurance’' and the 
clause entitled “Inspection 1 * of this con¬ 
tract. At the option of the Contracting Of¬ 
ficer, defects and deficiencies may be left 
in their then condition, and an equitable 
deduction from the contract price, as agreed 
by the Contractor and Contracting Officer, 
shall be made therefore. If the Contractor 
and Contracting Officer fall to agree upon the 
equitable deduction from the contract price 
to be made, the dispute shall be determined 
as provided In the “Disputes'* clause of this 
contract. 

(b) When inspection and acceptance 
tests will afford full protection to the 
Government in ascertaining conform¬ 
ance to specification and the absence of 
defects and deficiencies, no guaranty 
provision for that purpose shall be in¬ 
cluded in the contract. In certain in¬ 


stances, the contracting officer may de¬ 
sire to include a provision in a contract 
for a guaranty period of more than 60 
days. In such instances, where after full 
inquiry, it has been determined that such 
longer guaranty period will not involve 
increased costs, the longer guaranty pe¬ 
riod may be substituted for the 60 days 
specified in the guaranty clause. Where 
the full inquiry discloses that such longer 
guaranty period will involve, or is 
reasonably expected to involve, increased 
costs, such fact, and the reason for the 
need of such longer period shall be set 
forth in letter form to the Commandant 
(F), requesting approval for use of a 
guaranty period in excess of 60 days. 

§ 12—7.506—6 Priorities, allocations, 
and allotments. 

Insert the clause prescribed in DOTPR 
12-7.150-3. 

§ 12—7.5602—7 Index for specifications. 

Insert the following clause, when 
appropriate. 

Index for Specifications 


Sec. 

12-9.6112 Refund of royalties. 

12-9.6113 Adjustment of royalties. 

Subpart 12-9.62—Recovery of Developmental 
Costs 

12-9.6200 Scope of subpart. 

12-9.6201 General. 

12-9.6202 Recovery of developmental 

costs. 


Subpart 12-9.63—Rights in Data 


12-9.6300 

12-9.6301 

12-9.6301-1 

12-9.6301-2 

12-9.6302 

12-9.6303 


Scope of subpart. 

Rights In data. 

Selection of appropriate rights 
In data clause. 

Alteration of clause. 

Rights in data— unlimited con¬ 
tract clause. 

Rights in data —title contract 
clause. 


§ 12—9.6000 Scope of part. 

This part sets forth policies, instruc¬ 
tions, and contract clauses pertaining 
to patents, data, copyrights, and the re¬ 
covery of developmental costs, in con¬ 
nection with the procurement of supplies 
and services. 


If an index or table of contents Is fur¬ 
nished in connection with specifications, it 
is understood that such index or table of con¬ 
tents Is for convenience only. Its accuracy 
and completeness Is not guaranteed, and it is 
not to be considered as part of the speci¬ 
fications. In case of discrepancy between the 
index or table of contents and the specifica¬ 
tions, the specifications shall govern. 


PART 12-9—PATENTS, DATA, COPY¬ 
RIGHTS, AND RECOVERY OF DE¬ 
VELOPMENTAL COSTS 


Sec. 

12-9.6000 

12-9.6001 

12-9.6001-1 

12-9.6001-2 

12-9.6002 


Scope of part. 

Descriptions of terms. 

Patents. 

Data. 

DOT policy on data, patent 
rights, and recovery of devel¬ 
opmental costs. 


Subpart 12-9.61—Patents 


12-9.6100 

12-9.6101 

12-9.6102 

12-9.6103 

12-9.6104 

12-9.6105 

12-9.6105-1 

12-9.6106 

12-9.6106-1 


12-9.6106-2 


12-9.6107 

12-9.6107-1 


12-9.6107-2 

12-9.6107-3 

12-9.6108 

12-9.6109 

12-9.6109-1 

12-9.6110 

12-9.6111 


Scope of subpart. 

Introduction. 

Patent rights (title). 

Patent rights, license. 

Patent rights, deferred. 

Background patents (license). 

Contract clause. 

Authorization ant consent. 

Authorization and consent in 
contracts for supplies or serv¬ 
ices. 

Authorization and consent in 
contracts for research and 
development. 

Patent indemnification of Gov¬ 
ernment by contractor. 

Patent indemnification in for¬ 
mally advertised contracts— 
commercial status predeter¬ 
mined. 

Patent indemnification in ne¬ 
gotiated contracts. 

Waiver of Indemnity by the 
Government. 

Notice and assistance. 

Classified contracts. 

Classified contracts—contract¬ 
ing officer's duties. 

Register of Government rights 
in inventions. 

Reporting of royalties—antici¬ 
pated or paid. 


§ 12—9.6001 Dcwriplions of terms 
§ 12—9.6001—1 Patents. 

Patents are rights in inventions, pro¬ 
tected by Federal law in the case of those 
issued in the United States. A patent is 
a Government grant that lasts for 17 
years. During that time it gives the in¬ 
ventor, or his assignee, the right to ex¬ 
clude anyone else from making, using, 
or selling the patented invention. The 
patent holder thus has a property right, 
which is, in effect, a monopoly. He may 
sell or assign the patent; he may grant 
licenses to practice the invention; and, 
if his patent is infringed, he is protected 
by law. He may obtain an injunction 
restraining the infringement, against 
anyone but the Government or persons 
acting on behalf of the Government, and 
he may also receive damages from any¬ 
one (including the Government under 28 
U.S.C. 1498(a)) for the economic injury 
already sustained. 

§ 12-9.6001-2 Data. 

(a) The term “data" means recorded 
information, whether or not copyrighted, 
that may be acquired with a procure¬ 
ment. The term includes graphic or pic¬ 
torial delineations in media such as 
drawings or photographs; text in specifi¬ 
cations or related performance or design- 
type documents; machine forms such 
as punched cards, magnetic tape, com¬ 
puter memory printouts; and informa¬ 
tion retained in computer memory. Ex¬ 
amples of recorded information include, 
but are not limited to, engineering draw¬ 
ings and associated lists, specifications, 
standards, process sheets, manuals, tech¬ 
nical reports, catalog item identifica¬ 
tions, and related information. 

(b) The owner of “data" may have 
an economic interest in intellectual 
property rights such as a copyright or 
a trade secret. If the data is c °P y ' 
righted, it is protected by law. The owner 
may restrain copyright infringement oy 
obtaining an injunction against anyone 
but the Government or persons acting 
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on behalf of the Government, and he 
may also receive damages from anyone 
(including the Government under 28 
U.S.C. 1498(b)) for the economic injury 
already sustained. In the case of trade 
secrets, the owner's rights are governed 
by the contractual relationship between 
him and the person to whom he discloses 
it (28 U.S.C. 1498 does not apply to trade 
secrets). 

§ 12-9.6002 DOT policy on data, patent 
rights, and recovery of develop¬ 
mental costs. 

It is DOT policy in negotiating con¬ 
tracts under which the Government pays 
a part or all of the costs of research or 
development, to acquire for the benefit 
of the United States, rights to data and 
patent rights, based on the criteria set 
forth in the Presidential Memorandum 
and Statement of Government Patent 
Policy, and to recover the Government's 
contribution toward such research and 
development through royalties to the 
Government upon commercial exploita¬ 
tion of the products developed. 

Subpart 12-9.61 —Patents 

§ 12-9.6100 Scope of subpart. 

This subpart prescribes contract 
clauses and instructions for their use. 

§12-9.6101 Introduction. 

On October 10, 1963, the President 
promulgated a Statement of Govern¬ 
ment Patent Policy applicable to all exec¬ 
utive departments and agencies (28 F.R. 
10943-109 46, October 12,1963). This reg¬ 
ulation implements the criteria set forth 
in the Presidential statement. This 
statement is set forth in full text below. 
Essentially, the goal of the Statement 
of Government Patent Policy is to pro¬ 
mote tile development of inventions re¬ 
sulting from federally sponsored re¬ 
search, so that the public can benefit 
from early use of such inventions. The 
statement identifies three basic catego¬ 
ries of procurement situations in which 
the use of three different patent rights 
clauses will best serve this goal. In a 
first category of procurement situations, 
the goal of the policy will be best served 
hy the Government's acquiring title to 
the inventions. In such situations, the 
free availability of the patent to the 
Public is considered the best way to pro¬ 
mote its development and use. In the 
jfccond category, the policy statement 
for the contractor or grantee to ob¬ 
tain title to the resulting patent, subject 
w a license in the Government. In such 
tin i> Uation ’ norma l incentives pro- 
pS by tIle patent system are consid- 
ereo to be necessary to insure that the in- 
entions will be exploited and developed. 

me third category, the decision on 
Patent rights is deferred until the in- 
ntion is disclosed. This may be neces- 
ry where the proper action is not clear 
J, time of contracting. The state- 
nt also provides for situations where 
..contractor can obtain greater rights 
nf a a nonexclusive license at the time 
cim« ntr * acting ^ there are exceptional 
circumstances or after an invention has 


been identified if certain criteria are 
satisfied. 

Memorandum of October 10, 1963 

(GOVERNMENT PATENT POLICY) 

Memorandum for the Heads of Executive 

Departments and Agencies: 

Over the years, through Executive and 
Legi&latve actions, a variety of practices has 
developed within the Executive Branch af¬ 
fecting the disposition of rights to Inven¬ 
tions made under contracts with outside 
organizations. It is not feasible to have com¬ 
plete uniformity of practice throughout the 
Government in view of the differing mis¬ 
sions and statutory responsibilities of the 
several departments and agencies engaged 
In research and development. Nevertheless, 
there Is need for greater consistency in agency 
practices in order to further the govern¬ 
mental and public interests in promoting 
the utilization of federaUy financed inven¬ 
tions and to avoid difficulties caused by dif¬ 
ferent approaches by the agencies when 
dealing with the same class of organizations 
in comparable patent situations. 

From the extensive and fruitful national 
discussions of government patent practices, 
significant common ground has come into 
view. First, a single presumption of owner¬ 
ship does not provide a satisfactory basis 
for governmentwide policy on the allocation 
of rights to inventions. Another common 
ground of understanding is that the Govern¬ 
ment has a responsibility to foster the full¬ 
est exploitation of the inventions for the 
public benefit. 

Attached for your guidance is a statement 
of Government patent policy, which I have 
approved, identifying common objectives 
and criteria and setting forth the minimum 
rights that Government agencies should ac¬ 
quire with regard to inventions made under 
their grants and contracts. This statement 
of policy seeks to protect the public interest 
by encouraging the Government to acquire 
the principal rights to Inventions in situa¬ 
tions where the nature of the work to be 
undertaken or the Government’s past In¬ 
vestment in the field of work favors full 
public access to resulting Inventions. On the 
other hand, the policy recognizes that the 
public Interest might also be served by ac¬ 
cording exclusive commercial rights to the 
contractor in situations where the contractor 
has an established nongovernmental com¬ 
mercial position and where there is greater 
likelihood that the invention would be 
worked and put into civilian use than would 
be the case if the Invention were made more 
freely available. 

Wherever the contractor retains more than 
a nonexclusive license, the policy would 
guard against failure to practice the inven¬ 
tion by requiring that the contractor take 
effective steps within 3 years after the patent 
issues to bring the invention to the point of 
practical application or to make It available 
for licensing on reasonable terms. The Gov¬ 
ernment would also have the right to Insist 
on the granting of a license to others to the 
extent that the Invention is required for 
public use by governmental regulations or to 
fulfill a health need. Irrespective of the pur¬ 
pose of the contract. 

The attached statement of policy will be 
reviewed after a reasonable period of trial 
In light of the facts and experience accumu¬ 
lated. Accordingly, there should be continu¬ 
ing efforts to monitor, record, and evaluate 
the practices of the agencies pursuant to the 
policy guidelines. 

This memorandum and the statement of 
policy shall be published in the Federal 
Register. 

John F. Kennedy. 


Statement of Government Patent Policy 
BASIC CONSIDERATIONS 

A. The Government expends large sums 
for the conduct of research and development 
which results In a considerable number of 
Inventions and discoveries. 

B. The inventions in scientific and tech¬ 
nological fields resulting from work per¬ 
formed under Government contracts con¬ 
stitute a valuable national resource. 

C. The use and practice of these inven¬ 
tions and discoveries should stimulate in¬ 
ventors, meet the needs of the Government, 
recognize the equities of the contractor, and 
serve the public Interest. 

D. The public interest in a dynamic and 
efficient economy requires that efforts be 
made to encourage the expeditious develop¬ 
ment and civilian use of these inventions. 
Both the need for Incentives to draw forth 
private initiatives to this end, and the need 
to promote healthy competition In Industry 
must be weighed in the disposition of 
patent rights under Government contracts. 
Where exclusive rights are acquired by the 
contractor, he remains subject to the pro¬ 
visions of the antitrust laws. 

E. The public Interest is also served by 
sharing of benefits of Government-financed 
research and development with foreign coun¬ 
tries to a degree consistent with our inter¬ 
national programs and with the objectives 
of U.S. foreign policy. 

F. There Is growing importance attaching 
to the acquisition of foreign patent rights 
In furtherance of the interests of U.S. In¬ 
dustry and the Government. 

G. The prudent administration of Gov- 
vernment research and development calls for 
a governmentwide policy on the disposition 
of inventions made under Government con¬ 
tracts reflecting common principles and ob¬ 
jectives, to the extent consistent with the 
missions of the respective agencies. The pol¬ 
icy must recognize the need for flexibility 
to accommodate special situations. 

POLICY 

Section 1 . The following basic policy Is 
established for all Government agencies with 
respect to inventions or discoveries made in 
the course of or under any contract of any 
Government agency, subject to specific stat¬ 
utes governing the disposition of patent 
rights of certain government agencies. 

(a) Where 

(1) a principal purpose of the contract is 
to create, develop or Improve products, proc¬ 
esses, or methods which are Intended for 
commercial use (or which are otherwise In¬ 
tended to be made available for use) by the 
general public at home or abroad, or which 
will be required for such use by governmental 
regulations; or 

(2) a principal purpose of the contract Is 
for exploration into fields which directly con¬ 
cern the public health or public welfare; or 

(3) the contract is in a field of science or 
technology in which there has been little sig¬ 
nificant experience outside of work funded by 
the Government, or where the Government 
has been the principal developer of the field, 
and the acquisition of exclusive rights at the 
time of contracting might confer on the con¬ 
tractor a preferred or dominant position; or 

(4) the services of the contractor are 

(i) for the operation of a Government- 
owned research or production facility; or 

(11) for coordinating and directing the 
work of others, the Government shall nor¬ 
mally acquire or reserve the right to acquire 
the principal or exclusive rights throughout 
the world in and to any inventions made In 
the course of or under the contract. In ex¬ 
ceptional circumstances the contractor may 
acquire greater rights than a nonexclusive 
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license at the time of contracting, where the 
head of the department or agency certifies 
that such action will best serve the public 
interest. Greater rights may also be acquired 
by the contractor after the invention has 
been identified, where the invention when 
made in the course of or under the contract 
is not a primary object of the contract, pro¬ 
vided the acquisition of such greater rights 
is consistent with the intent of this section 
1(£) and is a necessary incentive to call forth 
private risk capital and expenses to bring 
the invention to the point of practical 
application. 

(b) In other situations, where the purpose 
of the contract is to build upon existing 
knowledge or technology to develop informa¬ 
tion, products, processes, or methods for use 
by the Government, and the work called for 
by the contract is in a field of technology 
in which the contractor has acquired tech¬ 
nical competence (demonstrated by factors 
such as knowhow, experience, and patent 
position) directly related to an area in which 
the contractor has an established nongov¬ 
ernmental commercial position, the con¬ 
tractor shall normally acquire the principal 
or exclusive rights throughout the world 
in and to any resulting inventions, subject 
to the Government’s acquiring at least an 
Irrevocable nonexclusive royalty free license 
throughout the world for governmental 
purposes. 

(c) Where the commercial Interests of the 
contractor are not sufficiently established to 
be covered by the criteria specified in sec¬ 
tion 1(b) above, the determination of rights 
shall be made by the agency after the inven¬ 
tion has been identified, in a manner deemed 
most likely to serve the public interest as 
expressed in this policy statement, taking 
particularly into account the intentions of 
the contractor to bring the invention to the 
point of commercial application and the 
guidelines of section 1(a) hereof: Provided , 
That the agency may prescribe by regulation 
special situations where the public interest 
in the availability of the inventions would 
best be served by permitttlng the contractor 
to acquire at the time of contracting greater 
rights than a nonexclusive license. In any 
case the Government shall acquire at least 
a nonexclusive royalty free license through¬ 
out the world for governmental purposes. 

(d) In the situation specified in sections 
1(b) and 1(c), when two or more potential 
contractors are Judged to have presented pro¬ 
posals of equivalent merit, willingness to 
grant the Government principal or exclusive 
rights in resulting inventions will be an 
additional factor in the evaluation of the 
proposals. 

(e) Where the principal or exclusive (ex¬ 
cept as against the Government) rights in 
an invention remain in the contractor, he 
should agree to provide written reports at 
reasonable intervals, when requested by the 
Government, on the commercial use that is 
being made or is Intended to be made of in¬ 
ventions made under Government contracts. 

(f) Where the principal or exclusive (ex¬ 
cept as against the Government) rights in 
an invention remain in the contractor, un¬ 
less the contractor, his licensee, or his 
assignee has taken effective steps within 3 
years after a patent issues on the invention 
to bring the Invention to the point of prac¬ 
tical application or has made the invention 
available for licensing royalty free or on 
terms that are reasonable in the circum¬ 
stances, or can show cause why he should 
retain the principal or exclusive rights for a 
further period of time, the Government shall 
have the right to require the granting of a 
license to an applicant on a nonexclusive 
royalty free basis. 

(g) Where the principal or exclusive (ex¬ 
cept as against the Government) rights to 


an invention are acquired by the contractor, 
the Government shall have the right to re¬ 
quire the granting of a license to an appli¬ 
cant royalty free or on terms that are 
reasonable in the circumstances to the extent 
that the invention is required for public use 
by governmental regulations or as may be 
necessary to fulfill health needs, or for other 
public purposes stipulated in the contract. 

(h) Where the Government may acquire 
the principal rights and does not elect to 
secure a patent in a foreign country, the 
contractor may file and retain the principal 
or exclusive foreign rights subject to reten¬ 
tion by the Government of at least a royalty 
free license for governmental purposes and 
on behalf of any foreign government pursu¬ 
ant to any existing or future treaty or agree¬ 
ment with the Unitied States. 

Sec. 2. Government-owned patents shall 
be made available and the technological 
advances covered thereby brought into being 
in the shortest time possible through dedi¬ 
cation of licensing and shall be listed in offi¬ 
cial Government publications or otherwise. 

Sec. 3. The Federal Council for Science 
and Technology in consultation with the 
Department of Justice shall prepare at least 
annually a report concerning the effective¬ 
ness of this policy. Including recommenda¬ 
tions for revision or modification as neces¬ 
sary in light of the practices and determi¬ 
nations of the agencies in the disposition 
of patent rights under their contract. A 
patent advisory panel is to be established 
under the Federal Council for Science and 
Technology to 

(a) develop by mutual consultation and 
coordination with the agencies common 
guidelines for the implementation of this 
policy, consistent with existing statutes, and 
to provide overall guidance as to disposition 
of inventions and patents in which the Gov¬ 
ernment has any right or Interest; and 

(b) encourage the acquisition of data by 
Government agencies on the disposition of 
patent rights to inventions resulting from 
federally financed research and develop¬ 
ment and on the use and practice of such 
inventions, to serve as basis for policy review 
and development; and 

(c) make recommendations for advancing 
the use and exploitation of Government- 
owned domestic and foreign patents. 

Sec. 4. Definitions: As used in this policy 
statement, the stated terms in singular and 
plural are defined as follows for the purpose 
hereof: 

(a) Government agency—include any 
Executive department. Independent com¬ 
mission, board, office, agency, administra¬ 
tion, authority, or other Government estab¬ 
lishment of the Executive Branch of the 
Government of the United States of 
America. 

(b) “Invention” or “Invention or discov¬ 
ery”—includes any art, machine, manufac¬ 
ture. design, or composition of matter, or 
any new and useful improvement thereof, 
or any variety of plant, which is or may be 
patentable under the patent laws of the 
United States of America or any foreign 
country. 

(c) Contractor—means any individual, 
partnership, public or private corporation, 
association, institution, or other entity 
which is a party to the contract. 

(d) Contract—means any actual or pro¬ 
posed contract, agreement, grant, or other 
arrangement, or sub-contract entered into 
with or for the benefit of the Government 
where a purpose of the contract is the con¬ 
duct of experimental, developmental, or 
research work. 

(e) “Made”—when used in relation to any 
invention or discovery means the conception 
or first actual reduction to practice of such 
invention in the course of or under the 
contract. 


(f) Governmental purpose—means the 
right of the Government of the United States 
(including any agency thereof, State, or do¬ 
mestic municipal government) to practice 
and have practiced (made or have made, used 
or have used, sold or have sold) throughout 
the world by or on behalf of the Government 
of the United States. 

(g) “To the point of practical applica¬ 
tion”—means to manufacture in the case of 
a composition or product, to practice in the 
case of a process, or to operate in the case 
of a machine and under such conditions as 
to establish that the invention is being 
worked and that its benefits are reasonably 
accessible to the public. 

(F.R. Doc. 63-10888; Filed. Oct. 11, 1963; 
9:21 a.m.) 


§ 12—9.6102 Patent rights (tiil<>). 

(a) The Government shall normally 
acquire or reserve the right to acquire 
the principal or exclusive rights through¬ 
out the world in and to any inventions 
made in the course of or under a contract 
where: 

(1) A principal purpose of the con¬ 
tract is to create, develop or improve 
products, processes, or methods which 
are intended for commercial use (or 
which are otherwise intended to be made 
available for use) by the general public 
at home or abroad, or which will be re¬ 
quired for such use by governmental reg¬ 
ulations; or 

(2) A principal purpose of the con¬ 
tract is for exploration into fields which 
directly concern the public health or 
public welfare (e.g., safety and weather 
modification or control), or 

(3) The contract is in a field of science 
or technology in which there has been 
little significant experience outside of 
work funded by the Government, or 
where the Government has been the 
principal developer of the field, and the 
acquisition of exclusive rights at the time 
of contracting might confer on the con¬ 
tractor a preferred or dominant position; 
or 

(4) The services of the contractor are 

(i) for the operation of a Govern¬ 
ment-owned research or production fa¬ 
cility; or 

(ii) .for coordinating and directing the 
work of others. 

(b) The “Pre-award Patent Rights 
Documentation Checklist” set forth be¬ 
low shall be used in determining the ap¬ 
propriate Patent Rights clause to be 
incorporated in a request for proposals m 
procurements involving experimental 
developmental, or research w T ork. The 
Checklist shall be made a part of the 
contract file. 

Pre-Award Patent Rights Doctjmentatioh 
Checklist 

(Authorized for Local Reproduction) 


Procurement Identification: .. 

Purpose of Proposed Procurement --■-TTJ 

1. Is a principal purpose of the propo*** 
contract, either by itself or as one of a 
of directly related contracts, to creat ;' for 
velop or Improve an end item 
use in the civilian economy? * * (See 
12-9.6102(a) (i).) Yes-No - 

• The contract or series of contracts 

not necessarily require delivery of f $ 

item. The end item may be a produce 
process or data. 
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If “Yes.” identify the end item and briefly 
describe its Intended use In the civilian 

economy. 

2. Is a principal purpose of the proposed 

contract, either by itself, or as one of a series 
cf directly related contracts to create, de¬ 
velop or improve an end item which will be 
required for use by the general public by a 
Government regulation? Yes-No- 

If 'Yes.” identify the end item and cite 
applicable regulation. (See DOTPR 12-9.G102 

(a)(1).) 

3. Is a principal purpose of the contract 

exploration Into a field directly concerned 
with public health or public welfare (as dis¬ 
tinguished from items predominantly of mil¬ 
itary concern? •• (See DOTPR 12-9.6102(a) 
(il).) Yes - No- 

If "Yes”, identify such principal purpose 
of the contract and briefly describe its rela¬ 
tionship to the public health or public wel¬ 
fare. 

4. Is the contract for procurement in a 
field of science or technology in which there 
has been little significant experience out¬ 
side of work funded by the Government?* • • 

(See DOTPR 12-9.6102(a) (Ui).) Yes- 

Ho.— 

If "Yes", briefly describe such field. 

5. Is the contract for procurement in a 

field of science or technology In which the 
Government has been the principal developer 
of the field?*** (See DOTPR 12-9.6102(a) 
(ill).) Yes _ No _ 

If "Yes", briefly describe such field. 

6. If the answer to either 4 or 5 is “Yes”, 
would the contractor be likely to get a pre¬ 
ferred or dominant commercial position in 
that field if he were permitted to acquire 
title to inventions made under the contract? 

(See DOTPR 12-9.6102(a) (ill).) Yes_ 

Ho..__ 

Explain the answer. 

7. Does the contract require that the con¬ 

tractor both (1) provide services for operation 
of a Government -owned research or produc¬ 
tion facility and (11) perform experimental, 
developmental or research work at that facil¬ 
ity? (See DOTPR 12-9.6102(a) (Iv) (A).) 
Yes.... No_ 

8. Does the contract require the contractor 
to coordinate and direct the work of others 
(as distinguished from the normal contrac¬ 
tor-subcontractor relationship) which might 
result in a potential organizational conflict 
of Interest? (See DOTPR 12-9.6102(a) (iv) 
(B).) Yes.... No.— 

H "Yes”, explain briefly why such a poten¬ 
tial conflict of interest is considered to exist. 


(Typed Name, Office, and Signa¬ 
ture of Person Completing This 
Form) 

The Patent Rights (Title) Clause, DOTPR 

12-9.6102(c), will _ wUl not_be used 

la the solicitation. (Give reasons for determi¬ 
nation.) 


(Typed Name and Signature of 
Contracting Officer or Representa¬ 
tive) 


(c) Insert the following clause in con¬ 
i'^ 6 if any one of the criteria in (a) is 
P^nt. It may bo included in other con- 
* act s where appropriate. There is no exemp¬ 
li® from patent rights requirements for re- 
6ear ch or development contracts to be per- 


'' Exnntples in the public welfare category 

a include safety and weather modifica¬ 
tion or control. 

v'/The mer e fact that the Government 
18 tfr© principal funder or de- 
per of a specific piece of hardware does 
nrinM ec f ssarUy make the Government the 
5 c ie pal funder or developer in a field of 
OT ^hnology which encompasses 
v* Piece of hardware. 


formed overseas. However, the clause shall be 
reviewed with counsel to determine whether 
modifications are required to meet any dif¬ 
ferences in foreign procurement. 

PATENT RIGHTS (TITLE) 

(a) Whenever any invention, improvement, 
or discovery (whether or not patentable) is 
made or conceived or for the first time actu¬ 
ally reduced to practice, by the Contractor 
or his employees, in the course of, in con¬ 
nection with, or under the terms of this con¬ 
tract, the Contractor shall immediately give 
the Contracting Officer written notice there¬ 
of; and shall promptly thereafter furnish 
the Contracting Officer with complete in¬ 
formation thereon; and the Secretary shall 
have the sole and exclusive power to deter¬ 
mine whether or not and where a patent 
application shall be filed, and to determine 
the disposition of all rights in such inven¬ 
tion, improvement, or discovery. Including 
title to and rights under any patent appli¬ 
cation or patent that may issue thereon. The 
determination of the Secretary on all these 
matters shall be accepted as final and the 
provisions of the clause of this contract en¬ 
titled “Disputes” shall not apply; and the 
Contractor agrees that he will, and warrants 
that all of Ills employees who may be the 
Inventors will, execute all documents and do 
all things necessary or proper to the effec¬ 
tuation of such determination. 

(b) Except as otherwise authorized in writ¬ 
ing by the Contracting Officer, the Contractor 
shall obtain patent agreements to effectuate 
the provisions of this clause from all persons 
who perform any part of the work under 
this contract, except such clerical and man¬ 
ual labor personnel as will have no access to 
technical data. 

(c) Except as otherwise authorized in writ¬ 
ing by the Contracting Officer, the Contractor 
will insert in each subcontract having design, 
test, experimental, developmental, or research 
work as one of its purposes, provisions mak¬ 
ing this clause applicable to the subcon¬ 
tractor and his employees. 

(d) If the Government obtains patent 
rights pursuant to this clause of this con¬ 
tract, the Contractor shall be offered license 
rights thereto on terms at least as favorable 
as those offered to any other firm. 

(e) Whenever any invention, improve¬ 
ment, or discovery relating to the work called 
for or required under this contract Is con¬ 
structively reduced to practice by the Con¬ 
tractor or his employees, during the period 
of performance of this contract, there shall 
be a prima facie presumption that such in¬ 
vention, Improvement, or discovery was con¬ 
ceived or first actually reduced to practice 
in the course of, In connection with, or 
under the terms of this contract, and the 
Contractor shall immediately notify the Con¬ 
tracting Officer and submit the Information 
required in paragraph (a) above. The Con¬ 
tractor shall have the burden of proving to 
the Contracting Officer that any such inven¬ 
tion was not conceived or first actually re¬ 
duced to practice in the course of, in con¬ 
nection with, or under the terms of this 
contract. If the Contractor falls to meet this 
burden, such inventions will be subject to 
all of the provisions of this clause. 

(f) In the event no inventions, improve¬ 
ments, or discoveries (whether or not patent- 
able) are made or conceived, or for the first 
time actually reduced to practice, by the 
Contractor, its employees, its subcontractors, 
or their employees. In the course of, in con¬ 
nection with, or under the terms of this 
contract, the Contractor shall so certify to 
the Contracting Officer, no later than the 
date on which the final report of work done, 
is due. 

(g) (1) Final payment under this contract 
shall not be made before the Contractor 
delivers to the Contracting Officer all the 


documents required by (a) or the certifica¬ 
tion required by (f), whichever applies. 

(2) If at any time before final payment 
under this contract, the Contractor fails to 
deliver the documents required by (a) or 
the certification required by (f), the Con¬ 
tracting Officer shall withhold from payment 
$50,000 or five percent (5%) of the amount 
of this contract, whichever is less (or what¬ 
ever lesser sum is available if payments have 
exceeded ninety-five percent (95%) of the 
amount of this contract) until the Contrac¬ 
tor corrects all such failures. 

(3) After payments total eighty percent 
(80%) of the amount of this contract, and 
if no amount is required to be withheld un¬ 
der (2) above, the Contracting Officer may. 
If be deems such action warranted because 
of the Contractor’s performance under the 
Patent Rights clause of this contract or other 
known Government contracts, withhold from 
payment such sum as he considers appro¬ 
priate not exceeding $50,000 or five percent 
(5%), of the amount of this contract, 
whichever Is less, to be held as a reserve 
until the Contractor delivers the documents 
or certification specified in (1) above. Sub¬ 
ject to the five percent (5%) or $50,000 
limitation, the sum withheld under this sub- 
paragraph (3) may be increased or decreased 
from time to time at the discretion of the 
Contracting Officer. 

(4) No amount shall be withheld under 
this paragraph (g) while the amount speci¬ 
fied by this paragraph is being withheld un¬ 
der other provisions of this contract. The 
total amount withheld under (1), (2), and 
(3) above shall not exceed $50,000 or five 
percent (5%), of the amount of this con¬ 
tract, whichever is less. The withholding of 
any amount or subsequent payment thereof 
to the Contractor shall not be construed as 
a waiver of any rights accruing to the Gov¬ 
ernment under this contract. This para¬ 
graph shall not be construed as requiring 
the Contractor to withhold any amounts 
from a subcontractor to enforce compliance 
with the patent provision of a subcontract. 
As used In this paragraph (g), "this con¬ 
tract” means "this contract as from time 
to time amended." In cost-type contracts, 
“amount of contract” means “estimated 
cost of this contract.” 

(h) If the Contractor is permitted to file 
patent applications pursuant to this clause 
of this contract, the following statement 
shall be included within the first paragraph 
of the specification of any such patent ap¬ 
plication or patent; 

“The Invention described herein was made 
in the course of, or under, a contract (or 
grant) with the Department of Transporta¬ 
tion.” 

§12—9.6103 Patent rights, license. 

(a) Where all three of the following 
conditions exist: 

(1) The contract does not fall into any 
of the categories specified in § 12-9.6102; 

(2) The purpose of the contract is to 
build upon existing knowledge or tech¬ 
nology to develop information, products, 
processes, or methods for use by the 
Government, and 

(3) The work called for by the con¬ 
tract is in a field of technology in which 
the contractor has acquired technical 
competence (demonstrated by factors 
such as knowhow, experience, and patent 
position) directly related to an area in 
which the contractor lias an established 
non-governmental commercial posi¬ 
tion— 

the contractor shall normally acquire the 
principal or exclusive rights throughout 
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the world in and to any resulting inven¬ 
tions, subject to the Government's ac¬ 
quiring at least an irrevocable nonexclu¬ 
sive royalty-free license throughout the 
world for Government purposes. 

(b) Patent rights ( license ) clause. 
Where the contracting officer has deter¬ 
mined that the proposed contract does 
not come within any of the criteria of 
§ 12-9.6102(a), but does come within 
§ 12-9.6103 (a), he shall include the fol¬ 
lowing clause in the contract. This clause 
provides for the contractor to retain title 
to “subject inventions" and for the Gov¬ 
ernment to acquire a royalty-free license 
and the additional right to grant subli¬ 
censes. 

Patent Rights (License) 

(a) Definitions Used in this Clause. 

(1) Subject invention means any inven¬ 
tion or discovery, whether or not patentable, 
conceived or first actually reduced to prac¬ 
tice in the course of or under this contract. 
The term “subject invention” includes, but 
is not limited to, any art, method, process, 
machine, manufacture, design, or composi¬ 
tion of matter, or any new and useful im¬ 
provement thereof, or any variety of plant, 
which is or may be patentable under the 
patent laws of the United States of America 
or any foreign country. 

(2) Governmental purpose means the right 
of the Government of the United States (in¬ 
cluding any agency thereof, State, or domes¬ 
tic municipal government) to practice and 
have practiced (make or have made, use or 
have used, sell or have sold) any subject in¬ 
vention throughout the world by or on be¬ 
half of the Government of the United States 
(including any agency thereof. State, or do¬ 
mestic municipal government). 

(3) Contract means any contract, agree¬ 
ment, grant, or other arrangement, or sub¬ 
contract entered into with or for the benefit 
of the Government where a purpose of the 
contract is the conduct of experimental, de¬ 
velopmental, or research work. 

(4) Subcontract and subcontractor mean 
any subcontract or subcontractor of the 
Contractor, any lower-tier subcontract or 
subcontractor under this contract. 

(5) To bring to the point of practical ap¬ 
plication means to manufacture in the case 
of a composition or product, to practice in 
the case of a process, or to operate in the 
case of a machine or system and, in each 
case, under such conditions as to establish 
that the Invention is being worked and that 
Its benefits are reasonably accessible to the 
public. 

(b) Rights granted to the Government. 

(1) The Contractor agrees to and does 
hereby grant to the Government an Irrev¬ 
ocable, nonexclusive, and royalty-free license 
to practice and have practiced each subject 
Invention (made by the Contractor) through¬ 
out the world for Government purposes, and 
including the practice of each such subject 
invention (i) in the manufacture, use, and 
disposition of any article or material, (ii) in 
the use of any method, or (111) in the per¬ 
formance of any service, acquired by or for 
the Government or with funds derived 
through the Military Assistance Program of 
the Government or funds otherwise derived 
through the Government. 

(2) The Contractor further agrees to grant, 
upon the request of the Government, a li¬ 
cense under any subject invention (made by 
the Contractor) to: 

(1) Any applicant on a nonexclusive, roy¬ 
alty-free basis, unless the Contractor, his 
licensee, or his assignee demonstrates to the 
Government, at Its request, that effective 
steps have been taken within 3 years after a 
patent Issues on such invention, to bring the 


invention to the point of practical applica¬ 
tion or that the invention has been made 
available for licensing royalty-free or on 
terms that are reasonable in the circum¬ 
stances. or can show cause why the principal 
or exclusive rights should be retained for a 
further period of time: 

(11) Any applicant royalty-free or on terms 
that are reasonable in the circumstances to 
the extent that the invention is required for 
public use by governmental regulations or 
as may be necessary to fulfill health needs, 
or for other public purposes stipulated in the 
schedule of this contract. 

Nothing contained in this Patent Rights 
clause shall be deemed to grant any rights 
with respect to any Invention other than a 
subject invention. 

(c) Invention disclosures and reports. With 
respect to subject inventions (made by the 
Contractor), except those which are ob¬ 
viously unpatentable under the patent laws 
of the United States, the Contractor shall 
furnish to the Contracting Officer: 

(1) A written disclosure of each such in¬ 
vention within six (6) months after con¬ 
ception or first actual reduction to practice, 
whichever occurs first under this contract, 
sufficiently complete in technical detail to 
convey to one skilled in the art to which the 
invention pertains a clear understanding of 
the nature, purpose, operation, and to the 
extent known, the physical, chemical, or elec¬ 
trical characteristics of the invention, to¬ 
gether with a written statement making an 
election as to whether a United States patent 
application claiming the Invention will be 
filed by or on behalf of the Contractor: 
Provided, Where the Contractor elects to file 
but is unable to submit a complete disclo¬ 
sure, the Contractor shall within said six 

(6) months’ period submit a disclosure which 
includes all such technical detail then known 
to him and shall, within six (6) months after 
his election to file (or such longer period as 
may be authorized by the Contracting Officer 
under (d) (1) below), submit all other tech¬ 
nical detail necessary to complete the dis¬ 
closure or a copy of the patent application; 

(il) Interim reports at least every twelve 
(12) months, the initial period of which shall 
commence with the date of this contract, 
each report listing all such inventions con¬ 
ceived or first actually reduced to practice 
more than six (6) months prior to date of 
the report and not listed on a prior interim 
report, or certifying that there are no such 
unreported inventions; 

(iii) Prior to final settlement of this con¬ 
tract. a final report listing all such in¬ 
ventions including all those previously listed 
in interim reports, or certifying that there 
are no such unreported inventions (This 
Pinal Report and any Interim Report under 
(11) above shall be submitted in a format 
acceptable to the Contracting Officer.); and 

(iv) Written reports at reasonable inter¬ 
vals, prior to and after final settlement, 
when requested by the Government as to: 

(A) The commercial use that Is being 
made or is intended to be made of such 
invention; 

(B) The steps taken by the Contractor to 
bring the invention to the point of practical 
application, or to make the invention avail¬ 
able for licensing. 

(d) Domestic filing. In connection with 
each subject invention referred to in (c) (i) 
above: 

(1) If the Contractor has elected to file a 
United States patent application claiming 
such Invention, the Contractor shall, within 
six (6) months after the election (or such 
longer period, not to exceed one (1) year 
after such election, as may be authorized by 
the Contracting Officer), file or cause to be 
filed such application in due form, shall 
notify the Contracting Officer of such filing, 
and shall deliver to the Contracting Officer, 


within two (2) months after such filing o, 
within two (2) months of the first written 
disclosure of such invention if a patent 
application previously has been filed, a duly 
Executed license, in triplicate, fully confirm, 
atory of all rights to which the Government 
is entitled under this clause; if the Con¬ 
tractor does not file or cause to be filed such 
application, he shall so notify the Con. 
tractlng Officer within the six' (6) month 
period or such longer period as may be au- 
thorlzed above. 

(11) The following statement shall be in¬ 
cluded within the first paragraph of the 
specification of any patent application filed 
and any patent issued on an invention which 
was made under a Government contract or 
subcontract thereunder: “The Invention 
described herein was made in the course of, 
or under, a contract (or grant) with the 
Department of Transportation.’* 

(iii) If the Contractor has elected not to 
file or to cause to be filed a United States 
patent application claiming such invention, 
or has made the contrary election but has 
not filed or caused to be filed such applica¬ 
tion within six (6) months after the election, 
or such longer period as may be authorized 
above, the Contractor shall: 

(A) Inform the Contracting Officer in writ- 
ing, as soon as practicable, of the date and 
Identity of any public use, or publication of 
such Invention made by or known to the 
Contractor or of any contemplated publica¬ 
tion by the Contractor; 

(B) Upon written request, convey to the 
Government the Contractor’s entire right, 
title and interest in such invention by de¬ 
livering to the Contracting Officer such duly 
executed instruments (prepared by the Gov¬ 
ernment) of assignment and application, and 
such other papers as are deemed necessary 
to vest in the Government the entire right, 
title, and interest aforesaid, and the right to 
apply for and prosecute patent applications 
covering such invention throughout the 
world, subject to the reservation of a non¬ 
exclusive and royalty-free license to the Con¬ 
tractor (and to his existing and future as¬ 
sociated and affiliated companies, if any, 
within the corporate structure of which the 
Contractor is a part), which license shall be 
assignable to the successor of that part of 
the Contractor’s business to which such in¬ 
vention pertains; 

(lv) The Contractor shall furnish 
promptly to the Contracting Officer on re¬ 
quest an Irrevocable power of attorney to 
Inspect and make copies of each United 
States patent application filed by or on be¬ 
half of the Contractor covering any such 
Invention; and 

(v) In the event the Contractor, or those 
other than the Government deriving rights 
from the Contractor, elects not to continue j 
prosecution of any such United States Patent 
application filed by or on behalf of the Con¬ 
tractor, the Contractor shall so notify the 
Contracting Officer not less than sixty 
days before the expiration of the response 
period and, upon written requests, deliver to 
the Contracting Officer such duly executed 
Instruments (prepared by the Government) 
as are deemed necessary to vest in the Gov¬ 
ernment the entire right, title, and interest 
In such invention and the application, sub¬ 
ject to the reservation as specified in para¬ 
graph (d) (111) (B) of this clause. 

(e) Foreign filing. The Contractor, or those 
other than the Government deriving rights 
from the Contractor, shall as between the 
parties hereto, have the exclusive right, sub¬ 
ject to the rights of the Government under 
paragraph (b) of this clause, to file applica¬ 
tion on subject inventions (made by the 
Contractor) In each foreign country within. 

(1) Nine (9) months from the date a cor¬ 
responding United States application Is fil^* 
or nine (9) months from the date the Con- 
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tractor discloses a subject Invention under 
paragraph (c) (i) above with an election not 
to file a United States application; 

(il) Six (6) months from the date per¬ 
mission is granted to file foreign applications 
where such filing had been prohibited for 
security reasons; or 

(ill i Such longer period as may be ap¬ 
proved by the Contracting Officer. 


The Contractor shall notify the Contracting 
Officer of each foreign application filed and, 
upon written request of the Contracting 
Officer, furnish an English translation of 
such foreign application, and convey to the 
Government the entire right, title, and in¬ 
terest in each such subject invention in each 
foreign country in which an application has 
not been filed within the time above spec¬ 
ified. subject to the reservation as specified 
in paragraph (d)(lli)(B) of this clause. 

(f) Withholding of payment. —(1) Final 
payment under this contract shall not be 
made before the Contractor delivers to the 
Contracting Officer the final report required 
by (c)(tti), all written invention disclosures 
required by (c)(i), all confirmatory licenses 
required by (d) (1), and all information as to 
subcontracts required by (g). 

(2) If at any time before final payment 
under this contract the Contractor fails to 
deliver an Interim report required by (c) (ii), 
a written Invention disclosure required by 

(c) (1), or a confirmatory license required by 

(d) (1), the Contracting Officer shall with¬ 
hold from payment $50,000 or five percent 
(5%) of the amount of this contract which¬ 
ever is less (or whatever lesser sum is avail¬ 
able if payments have exceeded ninety-five 
percent (95%) of the amount of this con¬ 
tract) until the Contractor corrects all such 
failures. 

(3) After payments total eighty percent 
(80%) of the amount of this contract, and 
if no amount is required to be withheld un¬ 
der (2) above, the Contracting Officer may, if 
he deems such action warranted because of 
the Con tractor *8 performance under the Pat¬ 
ent Rights clause of this contract or other 
known Government contracts, withhold from 
payment such sum as he considers appro¬ 
priate. not exceeding $50,000 or five percent 
(5%), of the amount of this contract, which¬ 
ever is less, to be held as a reserve until the 
Contractor delivers all the reports, disclo¬ 
sures, licenses, and information specified in 
(1) above. Subject to the five percent (5%) 
or $50,000 limitation, the sum withheld under 
mla subparagraph (3) may be increased or 
decreased from time to time at the discre- 
uon of the Contracting Officer. 

(4) No amount shall be withheld under 
Paragraph (f) while the amount spee¬ 
ded by this paragraph is being withheld 
under other provisions of this contract. The 
wwi amount withheld under ( 1 ), (2), and 
(3) above shall not exceed $50,000 or five per- 
*mV 5% ) of the amoun t of this contract 

mchever is less. The withholding of any 
■jaount or subsequent payment thereof to 
* Contractor shall not be construed as a 
TOW* of any rights accruing to the Govern- 
U1 . 1( ? er thls contract. This paragraph 
not be construed as requiring the Con- 
withhold any amounts from a 
“cofitractw to enforce compliance with 
in ut Pulsion of a subcontract. As used 
‘thu <*). contract” means 

contract as from time to time amended.” 
ost-type contracts . “amount of this oon^ 
rne&ns “estimated cost of this con¬ 


tract". 


<8) Subcontracts— (l) The Contractor 
bv th* I i ess otiierw ise authorized or directed 
tehT* ? ontracti ng Officer, Include a patent 
of containin g all of the provisions 

ifK Pa teht Rights clause except provision 


PUnvvL*^! subcontract hereunder where a 
of the subcontract is the conduct 


of experimental, developmental, or research 
work. In the event of refusal by a subcon¬ 
tractor to accept this Patent Rights clause, 
the Contractor— 

(1) Shall promptly submit a written report 
to the Contracting Officer setting forth the 
subcontractor’s reason for such refusal or the 
reasons the Contractor is of the opinion that 
the inclusion of this clause would be so in¬ 
consistent, and other pertinent Information 
which may expedite disposition of the mat¬ 
ter; and 

(ii) Shall not proceed with the subcon¬ 
tract without the written authorization of 
the Contracting Officer. 

The Contractor shall not. in any subcontract 
or by using such a subcontract as consid¬ 
eration therefor, acquire any rights to sub¬ 
ject inventions for his own use (as dis¬ 
tinguished from such rights as may be re¬ 
quired solely to fulfill his contract obliga¬ 
tions to the Government in the performance 
of this contract). Reports, Instruments, and 
other information required to be furnished 
by a subcontractor to the Contracting Officer 
under the provisions of such a patent rights 
clause in a subcontract hereunder may, 
upon mutual consent of the Contractor and 
subcontractor (or by direction of the Con¬ 
tracting Officer) be furnished to the Con¬ 
tractor for transmission to the Contracting 
Officer. 

(2) The Contractor, at the earliest prac¬ 
ticable date, shall also notify the Contract¬ 
ing Officer in writing of any subcontract con¬ 
taining a patent rights clause, furnish to 
the Contracting Officer a copy of such sub¬ 
contract, and notify him when such subcon¬ 
tract Is completed. It is understood that the 
Government is a third party beneficiary of 
any subcontract clause granting rights to 
the Government in subject inventions, and 
the Contractor hereby assigns to the Govern¬ 
ment all the rights that he would have to 
enforce the subcontractor’s obligations for 
the benefit of the Government with respect 
to subject inventions. If there are no sub¬ 
contracts containing patent rights clauses, 
a negative report is required. The Contractor 
shall not be obligated to enforce the agree¬ 
ments of any subcontractor hereunder re¬ 
lating to the obligations of the subcontractor 
to the Government in regard to subject 
inventions. 

(h) Licenses granted by Contractor to 
others subject to Government’s rights. The 
Contractor recognizes that the Govern¬ 
ment. or a foreign government with funds 
derived through the Military Assistance Pro¬ 
gram or otherwise through the United States 
Government, may contract for property or 
services with respect to which the vendor 
may be liable to the Contractor for royalties 
for the use of a subject invention on account 
of such a contract. The Contractor further 
recognizes that it is the policy of the Gov¬ 
ernment not to pay in connection with its 
contracts, or to allow to be paid in connec¬ 
tion with contracts made with funds derived 
through the Military Assistance Program or 
otherwise through the U.S. Government, 
charges for use of patents in which the Gov¬ 
ernment holds a royalty-free license. In rec¬ 
ognition of this policy, the Contractor agrees 
to participate in and make appropriate ar¬ 
rangements for the exclusion of such charges 
from such contracts or for the refund of 
amounts received by the Contractor with re¬ 
spect to any such charges not so excluded. 

(i) Rights to disclose subject inventions. 
The Government may duplicate and disclose 
reports and disclosures of subject inven¬ 
tions required to be furnished by the Con¬ 
tractor or a subcontractor pursuant to his 
Patent Rights Clause. 

(J) Forfeiture of rights in unreported 
subject inventions. The Contractor shall for¬ 
feit to the Government all rights in any sub¬ 


ject Invention which he fails to report to the 
Contracting Officer at or prior to the time he 
(i) files or causes to be filed a United States 
or foreign application thereon, or (il) sub¬ 
mits the final report required by (c)(iii) of 
this clause, whichever is later, Provided , That 
the Contractor shall not forfeit rights in a 
subject invention if (A) contending that the 
invention is not a subject invention, he 
nevertheless reports the invention and all 
facts pertinent to his contention to the Con¬ 
tracting Officer within the time specified in 
(1) or (ii) above, or (B) he establishes that 
the failure to report was due entirely to 
causes beyond his control and without his 
fault or negligence. The Contractor shall be 
deemed to hold any such forfeited subject 
invention, and the patent applications and 
patents pertaining thereto, in trust for the 
Government pending written assignment of 
the invention. The rights accruing to the 
Government under this paragraph shall be in 
addition to and shall not supersede any other 
rights which the Government may have in 
relation to unreported subject inventions. 
Nothing contained herein shall be construed 
to require the Contractor to report any in¬ 
vention which is not in fact a subject 
invention. 

(k) Examination of records relating to in - 
ventions. The Contracting Officer or his au¬ 
thorized representative shall, until the expi¬ 
ration of three (3) years after final payment 
under this contract, have the right to exam¬ 
ine any books, records, documents, and other 
supporting data of the Contractor which the 
Contracting Officer or his authorized repre¬ 
sentative shall reasonably deem directly per¬ 
tinent to the discovery or identification of 
subject invention or to compliance by the 
Contractor with the requirements of this 
clause. 

§ 12—9.6104 Patent rights, deferred. 

(a) General. Where the commercial 
interests of the contractor are not suffi¬ 
ciently established to be covered by the 
criteria specified in § 12-9.6103, the final 
determination of rights shall be made 
after the invention has been identified, in 
a manner deemed most likely to serve the 
public interest, taking particularly into 
account the intentions of the contractor 
to bring the invention to a point of com¬ 
mercial application and the guidelines 
of § 12-9.6102. 

(b) Patent Rights ( Deferred ) clause . 
Where the contracting officer has deter¬ 
mined that the proposed contract comes 
within § 12-9.6104, he shall include in the 
contract the Patent Rights (Title) clause 
set forth in § 12-9.6102 above, except that 
the name of the clause shall be changed 
to “Patent Rights (Deferred)*’ and the 
following paragraph (i) shall be added. 
This paragraph prescribes the manner 
in which the Contractor can request 
greater rights than a nonexclusive 
license. 

(i) Contractor’s request for greater rights. 
The Contractor at the time of disclosing a 
subject invention pursuant to paragraph (a) 
of this clause, but not later than three (3) 
months thereafter, may submit in writing to 
the Contracting Officer, a request for greater 
rights in such invention that the license pro¬ 
vided for in paragraph (d) of this clause. 
Each such request shall include, but not be 
limited to. Information concerning the Con¬ 
tractor’s invention and plan to bring the in¬ 
vention to the point of commercial applica¬ 
tion. The Contracting Officer shall review the 
request for greater rights, and shall forward 
it with such comments or additional infor¬ 
mation as he believes necessary fully to pre- 
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sent the request, to cognizant patent coun¬ 
sel. Patent counsel will review the request 
and the Contracting Officer's comments, and 
forward them with a recommendation cov¬ 
ering whether and to what extent the request 
should be granted, to the Secretary or his 
designee. The Contracting Officer shall notify 
the Contractor of the Secretary’s decision. 

§ 12—9.6105 Background patents 
(license). 

(a) Insert the clause in 12-9.6105-1 
below in all contracts requiring the 
Patent Rights clause in 12-96102 or 
12-9.6104. 

(b) Insert the clause in supply con¬ 
tracts when the Department buys the 
product for test or evaluation purposes 
and where, as a result of the Govern¬ 
ment's efforts, a commercial market for 
the product may be created or enhanced. 

(c) The clause need not be used in 
supply contracts: 

(1) Where the product to be tested 
(or evaluated) is substantially complete 
for the commercial purpose for which it 
is being tested (or evaluated), or 

(2) Where the prospective contrac¬ 
tor’s monetary contribution to the pro¬ 
gram resulting in the development of 
the hardware is substantially greater 
than the Government’s monetary con¬ 
tribution, or 

(3) Where the commercial market for 
the product existed prior to, or will not 
be created primarily as a result of, the 
Government’s test or evaluation. 

(d) The Contracting Officer may alter 
the clause to suit a particular situation. 
However, any such alteration must 
accord with DOT policy requiring, when¬ 
ever investment of public funds in a 
program which may create or enhance 
the market for a product required in the 
interest of public health, safety, or wel¬ 
fare, that the Government receive assur¬ 
ance that the product will be available 
at reasonable prices, and in sufficient 
quantity and quality to meet the public 
needs. To this end, the contractor must 
agree to license the manufacture and 
sale of any such product under any 
patents under which he has the right to 
grant such licenses, such license to be 
restricted to use on products to which 
the contract relates. 

§12—9.6105—1 Contract clause. 

Background Patents (License) 

(a) '‘Product” as used herein means a 
process, machine, article of manufacture, or 
composition of matter the same as, or sub¬ 
stantially the same as, that worked on under 
the contract. 

(b) "Background patent” as used herein 
means any United States patent, under which 
the Contractor has the right to license 
others, and which covers the manufacture, 
use or sale of any product. 

(c) When the Secretary determines: 

(1) That a product is required by mem¬ 
bers of the public in the Interest of the public 
health, safety, or welfare; and 

(2) That neither the Contractor, nor any 
other person deriving rights from his patents, 
has produced the product at a reasonable 
price, in sufficient quantity, and at a level 
of quality to meet public needs; 

the Contractor shall, on written application, 
issue appropriate licenses to others under 
any Background Patent on reasonable terms. 


such licenses to be restricted to the produc¬ 
tion, sale, and use of the product. 

(d) When the Secretary has made the de¬ 
termination set forth in (c) above, the Con¬ 
tractor (or those deriving rights from the 
Contractor) shall not seek injunctive relief 
to enforce a Background Patent without: 

(1) Previously advising the General Coun¬ 
sel. Office of the Secretary, Department of 
Tra nsporta tion; 

(2) Granting the Government the right to 
Intervene In the injunction proceeding; and 

(3) Disclosing the commitment set out in 
this clause to the court from which the 
injunction is sought. 

§ 12—9.6106 Authorization anti consent. 

(a) Under 28 U.S.C. 1498, any suit for 
infringement of a U.S. patent based on the 
manufacture or use by or for the United 
States of an invention described in and 
covered by a patent of the United States by 
a contractor or by a subcontractor (including 
lower-tier subcontractors) can be maintained 
only against the Government in the Court of 
Claims and not against the contractor or 
subcontractor, in those cases where the 
Government has authorized or consented to 
the manufacture or use of the patented in¬ 
vention. Accordingly, to insure that work by 
a contractor or subcontractor under a Gov¬ 
ernment contract may not be enjoined by 
reason of patent infringement, authorization 
and consent shall be given as herein pro¬ 
vided. The liability of the Government for 
damages in any such suit against it may, 
however, ultimately be borne by the con¬ 
tractor or subcontractor in accordance with 
the terms of any patent indemnity clause 
also included in the contract, and an author¬ 
ization and consent clause does not detract 
from any patent indemnification commit¬ 
ment by the contractor or subcontractor. 
Therefore, both a patent indemnity clause 
and an authorization and consent clause 
may be Included in the same contract. 

(b) Contracts shall not Include any pro¬ 
vision whereby the Government expressly 
agrees to indemnify the contractor against 
liability for patent Infringement. 

(c) An authorization and consent clause 
shall not be used in contracts where both 
complete performance and delivery are to 
be used outside the United States, its pos¬ 
sessions, or Puerto Rico. 

§ 12—9.6106—1 Authorization anil con¬ 
sent in contracts for supplies or 
services. 

The contract clause set forth below 
may be Included in all contracts for sup¬ 
plies or services (including construction 
or architect-engineering work), except: 

(a) When prohibited by § 12-9.6106(c); 
or 

(b) In contracts for experimental 
developmental, or research work in which 
the clause of § 12-9.6106-2 is required. 

Authorization and Consent 

The Government hereby gives its authori¬ 
zation and consent (without prejudice to 
any rights of indemnification) for all use 
and manufacture, In the performance of this 
contract or any part hereof or any amend¬ 
ment hereto or any subcontract hereunder 
(including any lower-tier subcontract), of 
any invention described in and covered by 
a patent of the United States (i) embodied 
in the structure or composition of any article 
the delivery of which is accepted by the Gov¬ 
ernment under this contract, or (11) utilized 
in the machinery, tools, or methods the use 
of which necessarily results from compliance 
by the Contractor or the using subcon¬ 
tractor with (a) specifications or written 
provisions now or hereafter forming a part 


of this contract, or (b) specific written in- 
structions given by the Contracting officer 
directing the manner of performance. 

§ 12—9.6106—2 Authorization and con. 
sent in contracts for research and 
development. 

Greater latitude in the use of patented j 
inventions may be necessary in a con¬ 
tract for experimental, developmental, or 
research work than in a contract for 
supplies. Unless prohibited by § 12-9.6106 

(c), the clause set forth below shall be 
included in all contracts calling exclu¬ 
sively for experimental, developmental, 
or research work, and may be included I 
in contracts calling for both supplies and 
experimental, developmental, or research 
work where the latter work is a primary 
purpose of the contract. In all other con- ] 
tracts for both supplies and experi¬ 
mental, developmental, or research work, 
the Authorization and Consent clause of 
§ 12-9.6106-1 shall be used. If the clause 
set forth below is included in a contract, 
the clause in § 12-9.6106-1 shall not be 
included. 

Authorization and Consent 


The Government hereby gives its authori¬ 
zation and consent for aU use and manufac¬ 
ture of any Invention described In and 
covered by a patent of the United States la 
the performance of this contract or any part 
hereof or any amendment hereto or any 
subcontract hereunder (including any lower- 
tier subcontract). 


§ 12—9.6107 Palcnl indemnification of I 
Government by contractor. 


In order that the Government may be 
reimbursed for liability for patent in- 
fringement arising out of or resulting 
from the performance of construction 
contracts or contracts for supplies which 
normally are or have been sold or offered 
for sale to the public in the commercial 
open market or which are the same as 
such supplies with a relatively minor | 
modification thereof, a clause providing 
for indemnification of the Government 
is to be included in such contracts In 
accordance with the instructions set 
forth below. A patent Indemnity clause I 
shall not be used in contracts: 


(a) Where the Authorization and Con¬ 
sent clause of § 12-9.6106-2 applicable to 
research and development contracts is 
authorized, except that in contracts catt¬ 
ing also for supplies of the kind described 
above, a patent indemnity clause may be 
used with respect to such supplies; 

(b) Where the contract is for SU P{^ 

which clearly are not or have not 
sold or offered for sale to the public in 
the commercial open market. However, 
even in the foregoing instance, a paten 
indemnity clause may be included wlier ^ 
(1) In the case of contracts to be awards* 
by formal advertising it is desired to o 
tain an indemnity as to specific coni- | 
ponents or spare parts so sold or one j 
for sale, in which case the cla ^ e .^, 
be modified pursuant to § 12—9.610 *—1 1 • 

or (2) in the case of contracts w * 
awarded either by formal advertising 
negotiation, a patent owner c o nt *° d 
that the prospective procurement w 
infringe his patent and the low ., the 
or offeror is willing to indemnify w 
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Government as to such patent either (i) 
Without increase in price on the basis 
that the patent is invalid or not in¬ 
fringed. or (ii) for other good reasons; 

(c) Where both performance and de- 
! livery are to be outside the United States, 

I its possessions, or Puerto Rico, unless the 
contract indicates that the supplies are 
ultimately to be shipped into the United 
[States, its possessions, < r Puerto Rico, 
which case the instructions of § 12- 
96107-1 or 12-9.6107-3 are applicable; or 

(d) Where the contract is for an 
| amount of 5,000 or less, except that, as 
a matter of administrative convenience, 
the clause need not be deleted where it 
I is a part of a standard form being used 
for contracts of $5,000 or less, since it is 
self-deleting as to such contracts. 

§12-9.6107—1 Patent indemnification 
in formally advertised contracts— 
commercial status predetermined. 

(a) Except as prohibited by § 12— 
1 9.6107, the clause set forth below is ap¬ 
propriate in formally advertised con¬ 
struction contracts and shall be included 
in formally advertised contracts for sup¬ 
plies when it has been determined in ad¬ 
vance of issuing the invitation for bids 
that the supplies (or such supplies apart 
from relatively minor modifications to be 
' made thereto) normally are or have been 
sold or offered for sale by any supplier 
to the public in the commercial open 
[ market. 

Patent Indemnity 

If the amount of tills contract is in excess 
of $5,000, the Contractor shall Indemnify the 
Government and its officers, agents, and em¬ 
ployees against liability, including costs, for 
.infringement of any U.S. letters patent (ex¬ 
cept letters patent issued upon an applica- 
, tion which Is now or may hereafter be kept 
secret, or otherwise withheld from issue by 
order of the Government) arising out of the 
manufacture or delivery of supplies or out of 
construction, alteration, modification, or re¬ 
pair of real property (hereinafter referred to 
^"construction work”) under this contract, 
or out of the use or disposal by or for the 
tccount of the Government of such supplies 
or construction work. The foregoing indem- 
shall not apply unless the Contractor 
shall have been informed as soon as prac¬ 
ticable by the Government of the suit or 
jetton alleging such infringement, and shaU 
~} ve been given such opportunity as is 
aaoraeci by applicable laws, rules, or regula- 
ions to participate in the defense thereof; 
t/v “ lr * vber * s uch indemnity shall not apply 
■ W au infringement resulting from com¬ 
pliance with specific written Instructions of 
Contracting Officer directing a change in 
delivered or in the ma- 
.8 or equipment to be used, or directing 
P erf °rmance of the contract not 
nnauy used by the Contractor; (il) an ln- 
nsgement resulting from addition to. or 
fumi 8 £ i n ’ sucl1 *>PPUes or components 
e ? or constr uction work performed 
, additlon or cliar g e was made subse- 
deliver y or performance by the Con- 
whioK • ° r a tabued infringement 

setUe <* without the consent of the 
of unless squired by final decree 

court of competent Jurisdiction. 

for ere a su PP*y contract calls in part 
norrnanlr 0 com P° ne nts or spare parts which 
for RftiA k Rro or have been sold or offered 
commlrnu, any su PP ller to the public in the 
maS 1 ° pcn market » or such items with 
l y minor modifications, the Patent 


Indemnity clause of (a) above shall be modi¬ 
fied by adding to the end of the clause either 
of the following sentences: 

The foregoing shall not apply to the fol¬ 
lowing: (Specifically identify the items to be 
excluded from the Patent Indemnity clause). 

or 

The foregoing shall apply only to the fol¬ 
lowing: (Specifically identify the items to 
which the Patent Indemnity clause applies). 

§ 12—9.6107—2 Patent indemnification 
in negotiated contracts. 

A patent indemnity clause is not re¬ 
quired to be included in negotiated con¬ 
tracts, but may be included (i) in nego¬ 
tiated construction contracts, (ii) as au¬ 
thorized in § 12-9.6107(b)(2), and (iii) 
in negotiated contracts for supplies where 
such supplies normally are or have been 
sold or offered for sale to the public in 
the commercial open market, or are such 
supplies with relatively minor modifica¬ 
tions made thereto. Ordinarily, the con¬ 
tracting officer, in consultation with the 
contractor, should be able to determine 
whether the supplies being purchased 
normally are on sale or have been sold 
or offered for sale to the public in the 
commercial open market. 

(a) Subject to the foregoing and to 
the prohibitions in § 12-9.6107, the clause 
set forth in § 12-9.6107-1 (a) is approved 
for use in negotiated contracts for con¬ 
struction work or supplies. 

(b) Where a supply contract calls in 
part for specific components or spare 
parts which normally are or have been 
sold or offered for sale to the public in 
the commercial open market, or such 
items with relatively minor modifications, 
the patent indemnity clause of § 12- 
9.6107-1 (a) shall be modified by adding 
to the end of the clause either of the 
following sentences: “The foregoing shall 
not apply to the following: (Specifically 
identify the items to be excluded from the 
Patent Indemnity clause)." 


“The foregoing shall apply only to the 
following: (Specifically identify the 
items to which the Patent Indemnity 
clause applies)/' 

§ 12—9.6107—3 Waiver of indemnity by 
the Government. 

In the event that it is desired to exempt 
one or more specified UJS. patents from 
the patent indemnity clause of § 12- 
9.6107-1, authority shall first be obtained 
from the head of the agency and the 
following clause shall be included in the 
contract, in addition to the patent in¬ 
demnity clause. 

Waiver or Indemnity 

Any provision of this contract to the con¬ 
trary notwithstanding, the Government 
hereby authorizes and consents to the use 
and manufacture, solely in the performance 
of this contract, of any invention covered 
by the U.S. patents identified and listed 
below, and waives Indemnification by the 
Contractor with respect to such patents: 
(Identify the patents by number or by other 
means if more appropriate). 

§ 12—9.6108 Notice mui u^i^lnncc. 

The Government should be notified by the 
contractor of all claims of infringement in 
connection with the performance of a Gov¬ 
ernment contract which come to the con¬ 


tractor’s attention. The contractor should 
also assist the Government, to the extent of 
evidence and information in the possession 
of the contractor, in connection with any 
suit against the Government, or any claims 
against the Government made before suit has 
been instituted, on account of any alleged 
patent or copyright infringement arising out 
of or resulting from the performance of the 
contract. Accordingly, the clause set forth in 
FPR 1-7.101-13 shall be included in aU con¬ 
tracts in excess of $10,000 for supplies, con¬ 
struction, or experimental, developmental, or 
research work: Provided, That the clause 
shall not be included in contracts: 

(a) Where both performance and delivery 
are to be outside the United States, its pos¬ 
sessions, or Puerto Rico, unless the contract 
indicates that the supplies are ultimately to 
be shipped into the United States, its pos¬ 
sessions, or Puerto Rico; or 

(b) Of $10,000 or less, except that as a 
matter of administrative convenience, the 
clause need not be deleted when it is a part 
of a standard form being used for such con¬ 
tracts, since it is self-deleting. 

§ 12—9.6109 Classified contracts. 

Unauthorized disclosure of classified 
subject matter, whether in patent appli¬ 
cations or resulting from the issuance of 
a patent, may be a violation of 18 U.8.C. 
791 et seq. (Espionage and Censorship) 
and related statutes and may be contrary 
to the interests of national security. Ac¬ 
cordingly, except as otherwise provided 
in § 12-9.6109-2, the following clause 
shall be included in every classified con¬ 
tract and every contract which covers or 
is likely to cover classified subject 
matter. 

Piling of Patent Applications 

(a) Before filing or causing to be filed 
a patent application In the United States 
disclosing any subject matter of this con¬ 
tract, which subject matter is classified 
"Secret” or higher, the Contractor shall, 
citing the thirty (30) day provision below, 
transmit the proposed application to the 
Contracting Officer for determination 
whether, for reasons of national security, 
such application should be placed under an 
order of secrecy or sealed in accordance with 
the provisions of 35 U.S.C. 181-188 or the 
issuance of a patent should bo otherwise de¬ 
layed under pertinent U.S. statutes or regu¬ 
lations; and the Contractor shall observe any 
Instructions of the Contracting Officer with 
respect to the manner of delivery of the 
patent application to the U.S. Patent Office 
for filing, but the Contractor shall not be 
denied the right to file such patent applica¬ 
tion. If the Contracting Officer shall not have 
given any such instructions within thirty 
(30) days from the date of mailing or other 
transmittal of the proposed application, the 
Contractor may file the application. 

(b) The Contractor shall furnish to the 
Contracting Officer, at the time of or prior 
to the time when the Contractor files or 
causes to be filed a patent application In 
the United States disclosing any subject 
matter of this contract, which subject matter 
is classified "Confidential”, a copy of such 
application for determination whether, for 
reasons of national security, such applica¬ 
tion should be placed under an order of 
secrecy or the issuance of a patent should 
be otherwise delayed under pertinent U.S. 
statutes or regulations. 

(c) Where the subject matter of this con¬ 
tract is classified for reasons of security, the 
Contractor shall not file, or cause to be filed 
in any country, other than in the United 
States as provided In (a) and (b) of this 
clause, an application or registration for a 
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patent containing any of said subject matter 
without first obtaining written approval of 
the-Contracting Officer. 

(d) When filing any patent application 
coming within the scope of this clause, the 
Contractor shall observe all applicable 
security regulations covering the transmis¬ 
sion of classified subject matter, and shall 
also promptly furnish to the Contracting 
Officer the serial number, filing date, and 
name of country of any such patent appli¬ 
cation. When transmitting the application 
to the U.S. Patent Office, the Contractor shall 
by separate letter identify by agency and 
number the contract or contracts which 
require security classification markings to 
be placed on the application, 

(e) The substance of this clause shall be 
included in all subcontracts which cover or 
are likely to cover classified subject matter. 

§ 12—9.6109—1 Classified contracts— 
contracting officer’* duties. 

(a) Upon receipt from the contractor 
of a patent application, not yet filed, 
which has been submitted by the con¬ 
tractor in compliance with paragraphs 

(a) or (b) of the clause in § 12-9.6109, 
the contracting officer shall ascertain the 
proper security classification of the 
patent application. Upon a determina¬ 
tion that the application contains classi¬ 
fied material, the contracting officer shall 
Inform the contractor of any instructions 
deemed necessary or advisable relating 
to transmittal of the application to the 
U.S. Patent Office in accordance with 
procedures in the Department of Defense 
Industrial Security Manual for Safe¬ 
guarding Classified Security Informa¬ 
tion. If the material is classified “Secret” 
or higher, the contracting officer shall 
make every effort to notify the contrac¬ 
tor of the determination within 30 days 
pursuant to paragraph (a) of the clause. 

(b) In the case of all applications filed 
under the provisions of this paragraph, 
the contracting officer, upon receiving 
the application serial number, the filing 
date, and the information furnished by 
the contractor under paragraph (d) of 
the clause, shall promptly submit that 
information to personnel having cogni¬ 
zance of patent matters in order that 
necessary steps may be taken to insure 
the security of the application. 

(c) A request for the approval re¬ 
ferred to in paragraph (c) of the clause 
in § 12-9.6109 must be considered and 
acted upon promptly in order to avoid 
the loss of valuable patent rights of the 
Government or the contractor. 

§12—9.6110 Register of Government 
rights in inventions. 

(a) Licenses, assignments, or other 
documents evidencing any rights of the 
Government in inventions shall be re¬ 
viewed to assure that each such docu¬ 
ment fully confirms the rights to which 
the Government is entitled. 

(b) The original and a copy of each 
such document shall be forwarded to the 
activity designated by administration 
regulations for receiving such docu¬ 
ments. This latter activity shall forward 
the originals of all licenses, assignments, 
or other documents evidencing any 
rights of the Government in or under 
any patents or applications for patents 


to the Commissioner of Patents for 
recording in accordance with Executive 
Order No. 9424 of February 18, 1944. 

§ 12—9.6111 Reporting of royalties— 
anticipated or paid. 

(a) (1) The term “royalties”, as used 
in this section, refers to any costs or 
charges in the nature of royalties, license 
fees, patent or license amortization costs, 
or the like, for the use of or for rights 
in patents or patent applications. 

(2) To determine whether royalties 
anticipated or actually paid under Gov¬ 
ernment contracts are excessive, im¬ 
proper, or inconsistent with rights which 
the Government may possess in par¬ 
ticular inventions, patents, or patent 
applications, the Department shall re¬ 
quire royalty information and reports as 
prescribed below. See § 12-9.6113 for 
action to be taken to reduce or eliminate 
excessive or improper royalties. 

(3) Royalty information should not be 
required in formally advertised con¬ 
tracts. When it is expected that work 
may be performed in the United States, 
its possessions, or Puerto Rico, any 
solicitation which may result in a 
negotiated contract for which royalty 
information is desired, or fot which cost 
or pricing data are obtained, shall con¬ 
tain a special provision substantially as 
follows: 

Royalty Information 

When the response to this solicitation 
contains costs or charges for royalties to¬ 
taling more than $250. the following in¬ 
formation shall be furnished with the offer, 
proposal, or quotation on each separate item 
of royalty or license fee: 

(i) name and address of licensor; 

(ii) date of license agreement; 

(ill) patent numbers, patent application 
serial numbers or other basis on which the 
royalty is payable; 

(iv) brief description, including any part 
or model numbers of each contract item or 
component on which the royalty is payable; 

(v) percentage or dollar rate of royalty per 
unit; 

(vi) unit price or contract Item; 

(vil) number of units; and 

(vlii) total dollar amount of royalties. 

DD Form 783, Royalty Report, is approved 
for use in furnishing the above information. 
In addition, if specifically requested by the 
Contracting Officer prior to execution of the 
contract, a copy of the current license agree¬ 
ment and identification of applicable claims 
of specific patents shall be furnished. 

(b) If the work is to be performed in 
the United States, its possessions or 
Puerto Rico, then upon receipt of an 
offer, proposal, or quotation which in¬ 
cludes a charge for royalties, the con¬ 
tracting officer shall, prior to award of 
the contract, forward the information 
called for by paragraph (a) of this sec¬ 
tion—to the office having cognizance of 
patent matters for the procuring activity 
concerned. The cognizant office shall 
promptly advise the contracting officer 
of appropriate action. The contracting 
officer shall then take action with respect 
to such royalties, with due regard to all 
pertinent factors relating to the proposed 
procurement. 

(c) Where subcontract work is to be 
performed in the United States, its pos¬ 


sessions, or Puerto Rico, the contracting I 
officer, when considering approval of a 
subcontract, shall require the same inJ 
formation and take the same action with! 
respect to such subcontracts in relation I 
to royalties as required for prime con-| 
tracts under (b) above. However ap-| 
proval need not be withheld pending! 
receipt of advice in regard to such royal- 1 
ties from the office having cognizance! 
of patent matters. 

(d)(1) In negotiated contracts to be 
performed outside the United States, its 
possessions and Puerto Rico, regardless 
of the place of delivery, the clause set 
forth below shall be included. 

Reporting of Royalties (Foreign) 

(a) If this contract is in an amount 
which exceeds fifty thousand U.S. dollars 
($50,000), the Contractor shall report la 
writing to the Contracting Officer during the 
performance of this contract the amount of 
royalties paid or to be paid by the con¬ 
tractor directly to others In the performance 
of this contract. The Contractor shall also 
(i) furnish In writing any additional in¬ 
formation relating to such royalties as may 
be requested by the Contracting Officer, and 
(li) insert a provision similar to this clause 
in any subcontract hereunder which in¬ 
volves an amount In excess of the equivalent 
of fifty thousand U.S. dollars ($50,000). 

(b) The term “royalties” as used herein 
refers to any costs or charges in the nature 
of royalties, license fees, patent or license 
amortization costs, or the like for the use of 
or for rights in patents or patent applica¬ 
tions. 

(2) The contracting officer shall for¬ 
ward a copy of each positive royalty 
report received in accordance with the 
clause in (1) above to the office having 
cognizance of patent matters for the 
procuring activity concerned. 

§12—9.6112 Refund of royalties. 

When a fixed-price-type contract is 
negotiated under circumstances which! 
make it questionable whether or not sub¬ 
stantial amounts of royalties will have 
to be paid by the contractor or his sub¬ 
contractors, such royalties may be in¬ 
cluded in the target or contract price, 
with provision made in the contract that 
the Government will be reimbursed the 
amount of such royalties if they are not 
paid. Such cirmcustances might include, 
for example, either a pending anti-trust 
action by the Government or pending or 
prospective litigation challenging the 
validity of a patent or patents or the | 
enforceability of an agreement upon 
which the contractor or subcontractor 
bases the asserted obligation to pay the 
royalties to be included in the target or 
contract price. In the event the contract¬ 
ing officer determines that a refund of I 
royalties clause should be included, the 
following clause shall be used in firm 
fixed-price contracts. It shall be appro¬ 
priately modified for use in incentive 
contracts. 

Refund or Royalties 

(a) The contract price includes 
amounts for royalties payable by the co • 
tractor or subcontractors or both, 
amounts have been reported to the w 
tractlng Officer. 
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(b) The term “royalties” as used In this 
clause refers to any costs or charges In the 
I nature of royalties, license fees, patent or 
license amortization costs, or the like, for 
I tbe use or for rights In patents and patent 
applications in connection with the perform- 
such notice shall be sent to the Contract- 
I tnc Officer. 

I (c) The Contractor shall furnish to the 
Contract ing Officer, before final payment un¬ 
der this contract, a statement of royalties 
paid or required to be paid In connection 
trlth the performance of this contract and 
subcontracts hereunder together with the 
I reasons therefor. 

(d) The Contractor will be compensated 
I for royalties reported under paragraph (c) 

of this section only to the extent that such 
I royalties were Included In the contract price 
and are determined by the Contracting Of¬ 
ficer to be properly chargeable to the Govern¬ 
ment* and allocable to the contract. There¬ 
fore, to the extent that any royalties which 
are included in the contract price are not In 
fact paid by the Contractor or are deter¬ 
mined by the Contracting Officer not to be 
properly chargeable to the Government and 
allocable to the contract, the contract price 
shall be reduced. Repayment or credit to the 
I Government shall be made as the Contract- 
I lng Officer directs. 

(e) If. at any time within three (3) years 
subsequent to final payment under this con¬ 
tract, the Contractor for any reason is re¬ 
lieved in whole or In part from the payment 
of the royalties included in the final contract 
price as adjusted pursuant to paragraph (d) 
of this section, the Contractor shall promptly 
notify the Contracting Officer of that fact 
and shall reimburse the Government in a 
corresponding amount. 

(f) The substance of this clause, includ¬ 
ing this paragraph (f), shall be included In 
any subcontract in which the amount of 
royalties reported during negotiation of the 
subcontract exceeds two hundred and fifty 
dollars ($250). 

§ 12—0.6113 Adjustment of royalties. 

(a) If at any time the contracing 
officer has reason to believe that any 
royalties paid, or to be paid, under an 
existing or prospective contract or sub- 
I contract are inconsistent with Govern- 
I ment rights, excessive, or otherwise im¬ 
proper. he shall promptly report the 
facts to the office having cognizance of 
patent matters for the procuring activity 
concerned. The cognizant office shall re¬ 
view the royalties thus reported and such 
royalties as are reported under 5 12- 
96111 and § 12-9.6112. In coordination 
with the contracting officer, the cog¬ 
nizant office shall: 

I (1> Take prompt action to protect the 
Government against payment of royal¬ 
ties on supplies or services (i) with 
respect to which the Government has a 
royalty-free license, or (ii) at a rate In 
excess of the rate at which the Govern¬ 
ment is licensed, or (iii) when the royal¬ 
ties in whole or in part otherwise 
constitute an improper charge; and 

<2) in appropriate cases obtain a re¬ 
fund pursuant to a “Refund of Royalties'* 
clause or enter into negotiation for a 
reduction of royalties. 

Subpart 12-9.62—Recovery of 
Development Costs 

§ 12-9.6200 Scope of subpart. 


This subpart prescribes a Recovery 
J*yelopmental Cos ts clause and s< 
rth mstructions for its use. 


§ 12-9.6201 General. 

(a) It is DOT policy to recover the 
Department's contributions toward re¬ 
search and development through royal¬ 
ties to the Government upon commercial 
exploitation of the products developed 
thereby. To carry out this policy, the 
contract clause set forth in § 12-9.6202 
lb) shall be inserted in the contract 
in accordance with the instructions for 
its use. However, royalties are not paid 
unless the commercial product developed 
under the contract is profitably sold. 
Also, royalties cannot be so high as to 
price the product out of the market and 
the royalties cease when the Government 
gets its money back. 

(b) This development cost recovery 
program is based, first, on the established 
Government policy, that, where a direct 
beneficiary of a Government action can 
be identified, that beneficiary, and not 
the general taxpayer, should pay the 
cost of providing the benefit conferred. 
When a product developed with Govern¬ 
ment funds is sold, there are two identi¬ 
fiable beneficiaries—the user and the 
company that makes the sale. The royalty 
program gets the cost back to the general 
taxpayer from these beneficiaries. 

(c) A second justification for the pro¬ 
gram is the need to protect the develop¬ 
ing company's competitors. When the 
Government provides support to the 
development of a commercial product, 
the company that gets the development 
contract is given an advantage over its 
competitors who might have to develop 
a competing product with their own 
funds. These competitors have to spread 
their development costs over the sales 
of their product. With the Government 
paying his development costs, the original 
development contractor generally has 
very little development costs to recover. 
This could put the company helped by 
the Government in a position to make an 
unconscionably high profit, to undersell 
his competitors, or prevent them from 
entering the market. None of these re¬ 
sults seems a fair or reasonably by¬ 
product of a Government-financed 
development effort. 

§ 12—9.6202 Recovery of developmental 

costs. 

(a) Instructions lor use of clause. In¬ 
sert the clause set forth in paragraph 
(b) of this section in all contracts for 
design, research, development, test, or 
experimental work where a product (e.g., 
equipment or other items of hardware) is 
to be furnished as an end item. It may 
be included in other contracts as ap¬ 
propriate. The contracting officer may 
alter the clause to suit a particular situ¬ 
ation. However, any such alterations 
must be in accordance with the policy 
set forth in § 12-9.6002. 

(b) Contract clause. 

Recovery of Developmental Costs 

(a) As may be determined by the Con¬ 
tracting Officer to be fair, reasonable and 
equitable, the Contractor shall pay to the 
Government up to 5 percent of sums here¬ 
after received by or credited to the Con¬ 
tractor or its privies (including subcontrac¬ 
tors) on sales of leases (exclusive of sales 
or leases to the U.S. Government, either 


directly or indirectly through Government 
prime Contractors or subcontractors) of any 
product which Is substantially the same in 
design as. or which is directly derived from 
that developed by the Contractor or any of 
its subcontractors in the performance of 
this contract. 

(b) In selling or leasing the product iden¬ 
tified in paragraph (a) above to the 
Government, either directly or indirectly 
through Government prime Contractors or 
subcontractors, the Contractor or its privies 
(including subcontractors) shall notify the 
purchaser or lessee in writing that the prod¬ 
uct was developed under a Department of 
Transportation contract containing a Re¬ 
covery of Developmental Costs clause and 
that the purchase or lease price of such 
product is less than the price of such product 
when sold or leased to others than the Gov¬ 
ernment by an amount no less than the 
Government’s share under the Recovery of 
Development Costs clause. A copy of each 
such notice shall be sent to the Contract¬ 
ing Officer. 

(c) As may be determined by the Contract¬ 
ing Officer to be fair, reasonable, and equi¬ 
table. the Contractor shall also pay to the 
Government up to 33 percent of all sums 
hereafter received by, or credited to, the 
Contractor or its privies (including subcon¬ 
tractors) as payments under technical agree¬ 
ments permitting others (1) to sell, lease, 
or manufacture the product identified in 
paragraph (a) of this section, or (2) to use 
any process which is substantially the same 
as, or which is directly derived from, that 
developed by the Contractor or any of its 
subcontractors in the performance of this 
contract. 

(d) Recovery by the Government under 
this clause shall be limited to amounts paid 
and credited to the Contractor under this 
contract. Payments to the Government un¬ 
der this clause shall not be so high as to 
destroy the Contractor’s competitive posi¬ 
tion for the product Involved, provided that 
the product is otherwise reasonably priced 
and efficiently and economically produced. 

(e) The Contractor shall report to the 
Government all sales. leases, licensing agree¬ 
ments, royalties and receipts, which might 
reasonably be considered to be subject to 
this clause; and the Contractor shall 
promptly render accurate, certified accounts 
thereon to the Government at reasonable 
intervals. 

Subpart 12-9.63—Rights in Data 

§ 12—9.6300 Scope of subpart. 

This subpart prescribes Rights in Data 
clauses and sets forth instructions for 
their use. 

§ 12—9.6301 Rights in data. 

Insert the contract clause set forth in 
§ 12-9.6302 or § 12-9.6303 below in ac¬ 
cordance with § 12-9.6301-1. 

§ 12-9.6301-1 Selection of appropriate 
rights in <luta clause. 

(a) Rights in data — unlimited. The 
“Rights in Data—Unlimited" clause set 
forth in § 12-9.6302 shall be used where 
data (other than financial reports, cost 
analyses, and similar information inci¬ 
dental to contract administration) is 
specified to be delivered under the con¬ 
tract and such data is incidental to or 
a by-product of the contract. 

(b) Rights in data — title. (1) The 
"Rights in Data—Title" clause set forth 
in § 12-9.6303 is recommended for use 
in contracts where data (other than that 
incidental to contract administration) 
is specified to be delivered under the con- 
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tract and the preparation of such data 
Is the principal object or end item of the 
contract. Examples of contracts in which 
the use of this clause is recommended are 
contracts for: (i) the production of mo¬ 
tion pictures with or without accompany¬ 
ing sound; (ii) the preparation of mo¬ 
tion picture scripts, musical composi¬ 
tions, sound tracks, translations, and the 
like: (iii) work pertaining to training or 
career guidance; (iv) survey of Govern¬ 
ment establishments; (v) works pertain¬ 
ing to the instructions or guidance of 
Government officers and employees in the 
discharge of their official duties; and 
(vi) study contracts in which the prin¬ 
cipal end item is a final report. 

(2) When the “Rights in Data—Title” 
clause is used in research contracts with 
academic institutions, the last sentence 
of paragraph (b) shall be deleted from 
the clause. 

§ 12-9.6301-2 Alteration of clause. 

In particular situations, the contract¬ 
ing officer may alter either of the Data 
clauses set forth below. In all cases, how¬ 
ever, the contracting officer shall obtain 
the advice of cognizant patent counsel 
before approving any such alteration. 

§ 12—9.6302 Rights in data—unlimited 
contract clause. 

Rights in Data—Unlimited 

(a) The term “subject data” as used herein 
means recorded Information, whether or not 
copyrighted, that Is delivered or specified to 
be delivered under this contract. The term 
includes graphic or pictorial delineations In 
media such as drawings or photographs; text 
in specifications or related performance or 
design-type documents; machine forms such 
as punched cards, magnetic tape, or com¬ 
puter memory printouts; and Information 
retained In computer memory. Examples in¬ 
clude. but are not limited to, engineering 
drawings and associated lists, specifications, 
standards, process sheets, manuals, technical 
reports, catalog item identifications, and re¬ 
lated information. The term does not 
include financial reports, cost analyses, and 
similar information incidental to contract 
administration. 

(b) (1) The Government may duplicate, 
use. and disclose in any manner and for any 
purpose whatsoever, and have others to so 
do, all subject data delivered under this 
contract. 

(2) The Contractor agrees to and does 
hereby grant to the Government, and to its 
officers, agents, and employees acting within 
the scope of their official duties, a royalty- 
free. non-excluslve, irrevocable license 
throughout the world, to publish, translate, 
deliver, perform, dispose of. and to authorize 
others to so do, all subject data now or 
hereafter covered by copyright. 

(3) The Contractor shall report to the 
Contracting Officer promptly and in reason¬ 
ably written detail, each notice or claim of 
copyright Infringement with respect to all 
subject data delivered under this contract. 

(c) Nothing contained in this clause shall 
imply a license to the Government under any 
patent or be construed as affecting the scope 
of any license or other right otherwise 
granted to the Government under any patent. 

(d) The Contractor shall not affix any 
restrictive markings upon any subject data, 
and if such markings are affixed, the Govern¬ 
ment shall have the right at any time to 
modify, remove, obliterate or ignore any such 
markings. 


§ 12—9.6303 Rights in duta-title contract 
clause. 

Rights in Data-Title 

(a) The term “subject data” as used 
herein means recorded information, whether 
or not copyrighted, that is delivered or 
specified to be delivered under this contract. 
The term includes graphic or pictorial 
delineations in media such as drawings or 
photographs; text in specifications or related 
performance or design-type documents; 
machine forms such as punched cards, 
magnetic tape, or computer memory print¬ 
outs; and information retained in computer 
memory. Examples include, but are not 
limited to, engineering drawings and asso¬ 
ciated lists, specifications, standards, process 
sheets, manuals, technical reports, catalog 
item identifications, and related Information. 
The term does not include financial reports, 
cost analyses, and similar information inci¬ 
dental to contract administration. 

(b) All “subject data” first produced in the 
performance of this contract shall be the 
sole property of the Government. The Con¬ 
tractor agrees not to assert any rights at 
common law or equity and not to establish 
any claim to statutory copyright in such data. 
Except for his own internal use, the Con¬ 
tractor shall not publish or reproduce such 
data in whole or in part, or in any manner 
or form, nor authorize others so to do, with¬ 
out the written consent of the Government 
until such time as the Government may have 
released such data to the Public. 

(c) The Contractor agrees to grant and 
does hereby grant to the Government and 
to its officers, agents, and employees acting 
within the scope of their official duties, a 
royalty-free, nonexclusive, and irrevocable 
license throughout the world (1) to publish, 
translate, reproduce, deliver, perform, use, 
and dispose of, in any manner, any and all 
data not first produced or composed in the 
performance of this contract but which is 
incorporated in the work furnished under 
this contract; and (2) to authorize others so 
to do. 

(d) The Contractor shall Indemnify and 
save and hold harmless the Government, its 
officers, agents and employees acting within 
the scope of their official duties against any 
liability, including costs and expenses, (l) 
for violation of proprietary rights, copyrights 
or right of privacy, arising out of the publi¬ 
cation, translation, reproduction, delivery 
performance, use, or disposition of any data 
furnished under this contract, or (2) based 
upon any libelous or other unlawful matter 
contained in such data. 

(e) Nothing contained in this clause shall 
imply a license to the Government under 
any patent or be construed as affecting the 
scope of any license or other right other¬ 
wise granted to the Government under any 
patent. 

(f) Paragraphs (c) and (d) above are not 
applicable to material furnished to the Con¬ 
tractor by the Government and incorporated 
in the work furnished under the contract: 
Provided, such incorporated material is iden¬ 
tified by the Contractor at the time of de¬ 
livery of such work. 

PART 12-10—BONDS AND 
INSURANCE 

Subpart 12—10.1—Bonds 

Sec. 

12-10.109 Execution and administration 
of bonds. 

Subpart 12—10.2—Sureties on Bonds 

12-10.205 Consent of surety. 


Subpart 12—10.3—Insurance— General 

Sec. 

12-10.305 Procedures to be followed in ihe 
event of loss or damage ;o 
Government property. 


Subpart 1 2-1 0.4—Insurance Under Fixed-Pritt 
Contracts 


12-10.400 

12-10.450 

12-10.450-1 

12-10.450-2 

12-10.450-3 


Scope of subpart. 

Contracts for lease of aircraft. 
Loss or damage to leased air. 
craft clause. 

Fair market value of aircraft 
clause. 

Risks and indemnities. 


Subpart 12-10.1—Bonds 

§ 12—10.109 Execution and administra¬ 
tion of bonds. 

(a) Execution, When required by in- 
struction No. 2 of the standard bond 
forms, the evidence of authority of a 
principal’s representative shall be a duly 
executed power of attorney reciting that 
the individual excuting the bond or con¬ 
sent of surety is authorized to do so. A 
corporation, in lieu of such power of at¬ 
torney, may submit a “Certificate as to 
Corporate Principal” in the format pre¬ 
scribed in (c) of this section. 

(b) Administration . When a con¬ 
tractor is performing his contract in 
such a manner as to lead to default, 
timely notification to the surety may re¬ 
sult in action by the surety that will 
avoid a default. Therefore, on all such 
contracts, the surety shall be promptly 
notified of any fa ilure by the contractor 
to perform (see FPR 1-8.602-4 (a)). 

(c) Certificate as to Corporate Prin¬ 
cipal. When a Certificate as to Corporate 
Principal is to be furnished, the fol¬ 
lowing format shall be used: 

Certificate As To Corporate Principal 

I, __ certify that I am 

(Name printed) 

the .. of the corporation 

(Office held) 

named as principal In the (performance) 

(and) (payment) bond(s); that.- 

__ who signed the said 

bond(s) on behalf of the principal was then 


(Capacity in which bond was executed) 
of said corporation; that I know his signature 
and that his signature thereto is genuine; 
and that said bond(s) was (were) duly 
signed, sealed, and attested for and in behaii 
of said corporation by authority of its govern¬ 
ing body. _ .. 

.. (Affix Corporate Seal) 

(d) Name of principal. When a part¬ 
nership is a principal on a bond, the 
names of all the members of the firm 
shall be listed in the bond, following 
the name of the firm and the phrase a 
partnership composed of.” If a principal 
is a corporation, the State of incorpo¬ 
ration must appear. 

(e) Date of bond. A performance or 
payment bond other than an annua 
bond shall not antedate the contract to 
which it pertains. 

(f) Continuation sheet. The Standard 
Form 25-B (Continuation Sheet) is pre- 
scribed for use when there are mo 
than seven sureties on a bid, pen° rI ?‘ 
ance. or payment bond. It shall also 


FEDERAL REGISTER, VOL. 36, NO. 52—WEDNESDAY, MARCH 17, 1971 














PROPOSED RULE MAKING 


5127 


used when there are cosureties on an 
annual bid or performance bond. 

(gt Recording and filing. Bonds shall 
be filed with the related original con¬ 
tract or the contract file shall be cross- 
referenced to the file containing the ap¬ 
plicable bonds. 

| Subpart 12-10.2—Sureties on Bonds 

§12-10.205 Consent of surety. 

The following form of Consent of Sur¬ 
ety and Increase of Penalty is authorized 
for contract modifications to all types 
of contracts that provide for an increase 
in the penal sums of bonds previously 
given by the original surety or sureties. 
Consent Of Surety And Increase 
Of Penalty 

Modification No.-- dated- 

__ Contract No.- 

The surety (cosureties) hereby consents 
(consent) to the foregoing contract modi¬ 
fication and agrees (agree) that Its (their) 
bond or bonds shall apply and extend to the 
contract as thereby modified or amended. 
The principal and the surety (cosureties) 
further agree that on and after the execu¬ 
tion of this consent, the penalty of the afore¬ 
mentioned performance bond or bonds is 

hereby increased by-dollars 

($.) and the penalty of the afore¬ 

mentioned payment bond or bonds Is here¬ 
by increased by _ dollars 

($._..) : Provided , however. That the 

increase of the llabUity of each cosurety re¬ 
sulting from this consent shall not exceed 
the sums set forth below: 

Increase in . Increase in 

Name of liability limit liability limit 
sumy under performance under payment 
bond bond 


(SEAL) Date of 
Execution: 


(Signature of Individual™ 
Principal) • 


(Type Name of Individual 

Principal) 

(Business Address) 


7“-- Date of 

(Corporate Principal) • Execution: 


By. 


(Business Address) 

(Signature of Person 
Executing) 


(TypeName andTifcleof 
Person Executing) 


(Affix) 

(Corporate) 

(Seal) 


( t onsent of Surety and Increase o 
or Shal1 be exccu ted by the principa 
wth autll0rl2 sd representative concurren 
JZST execution of the attached modifl 

*ho Wbich 11 Pertains. If the indlvidua 
sentflH 5nS the conse nt is signing in a repre 
» ca P aci ty <e.g., attorney In fact) 
or toint 0 ^ a member of the firm, partnership 
tion i n ) e P tu f e ‘ or an officer of the corpora 

, a l oweT OI Attome y o 

ta Dmnrt , as Corporate Principal, a 
225^ ShaU be 8u bmitted with th 


(Corporate Surety) 


(Business Address) 

By. (Affix) 

(Signature of Person (Corporate) 

Executing) (Seal) 


(Type Name and Title of 
Person Executing) 


(Add similar signature 
blocks for cosureties.) 


Subpart 12—10.3—Insurance— 
General 

§ 12—10.305 Procedures to be followed 
in ihe event of loss or damage to 
Government property. 

Upon the happening of loss of or dam¬ 
age to any Government property, con¬ 
cerning which the contractor is relieved 
of responsibility by contract provision, 
the procedure shall be as prescribed in 
the applicable “Government Property” 
clause of the contract. 

Subpart 12-10.4—Insurance Under 
Fixed-Price Contracts 
§12—10.400 Scope of subpart. 

Tills subpart is applicable only to the 
Federal Aviation Administration. 

§ 12—10.450 Contracts for lease of air¬ 
craft. 

The clauses set forth in this § 12-10.450 
shall, unless otherwise indicated by the 
specific instructions for their use, be in¬ 
serted in any contract for the lease of 
aircraft (including aircraft used in out- 
service flight training). 

§ 12—10.450—1 Loss or damage to leased 
aircraft clause. 

(a) Use of clause. Insert the clause 
in paragraph (b) (below) except that 
the clause need not be inserted in the 
contract: 

(1) When the hourly rental rate does 
not exceed $250 and the total rental cost 
for any single transaction is not in ex¬ 
cess of $2,500, or 

(2) Where the cost of hull insurance 
does not exceed 10 percent of the con¬ 
tract rate, or 

(3) When the lessor's insurer does not 
grant a credit for uninsured hours, 
thereby preventing the lessor from grant¬ 
ing the same to the Government. 

(b) Contract clause. 

Loss or Damage to Leased Aircraft 

(a) The Government assumes all risk of 
loss of or damage (except normal wear and 
tear) to the leased aircraft during the term 
of this lease while the aircraft is in the 
possession of the Government. 

(b) In the event of damage to the aircraft, 
the Government, at its option, shall make 
the necessary repairs with its own faclUties 
or by contract, or pay the Contractor the 
reasonable cost of repair of the aircraft. 

(c) In the event the aircraft is lost or 
damaged beyond repair, the Government 
shall pay to the Contractor a sum equal to 
the fair market value of the aircraft at the 
time of such loss or damage, which value 
may be specifically agreed to in the clause 
‘Fair Market Value of Aircraft’* * less the sal¬ 


vage value of the aircraft. However, the Gov¬ 
ernment may retain the damaged aircraft 
or dispose of it as it wishes. In that event, 
the Contractor will be paid the fair market 
value of the aircraft as stated in the clause. 

(d) The Contractor certifies that the con¬ 
tract price does not include any cost at¬ 
tributable to hull insurance or to any reserve 
fund it has established to protect its Interest 
In the aircraft. If, in the event of loss or 
damage to the leased aircraft, the Contractor 
receives compensation for such loss or dam¬ 
age In any form from any source, the amount 
of such compensation shall be credited to 
the Government in determining the amount 
of the Government’s liability under this 
clause; except that this shall not apply to 
proceeds of insurance received (1) solely as 
advances on insurance pending determina¬ 
tion of Government liability, or (2) for an 
increment of value of the aircraft beyond 
the value for which the Government is 
responsible. 

(e) In the event of loss of or damage 
to the aircraft, the Government shall be 
subrogated to all rights of recovery by the 
Contractor against third parties for such 
loss or damage and the Contractor shall 
promptly assign such rights in writing to 
the Government. Except as the Contracting 
Officer may permit in writing, the Contractor 
shall neither release nor discharge any third 
party from liability for such loss or damage 
nor otherwise compromise or adversely af¬ 
fect the Government's subrogation rights 
hereunder. The Contractor shall cooperate 
with the Government in any suit or action 
undertaken by the Government against any 
such third party. 

(f) Any failure to agree as to the respon¬ 
sibility of the Government under this clause 
shall, after a final finding and determination 
by the Contracting Officer, be considered a 
dispute within the meaning of the “Dis¬ 
putes” clause of this contract. 

(g) The Contractor’s rights under this 
clause are in addition to, and not in lieu of, 
any rights it may have under the Federal Tort 
Claims Act* as amended (28 U.S.C. 2671), et 
seq. However, any sum for which the Gov¬ 
ernment may be liable under this clause 
shall be reduced by the amount of any award, 
compromise, or settlement for loss of, or 
damage to, the leased aircraft, obtained by or 
on behalf of the Contractor under said Act 
as amended. 

§ 12—10.450—2 Fair market value of air¬ 
craft clause. 

When the fair market value of the air¬ 
craft can be determined, insert the fol¬ 
lowing clause: 

Fair Market Value of Aircraft 

For purposes of the clause “Loss or Dam¬ 
age to Leased Aircraft”, it is agreed that the 
fair market value of the aircraft to be used 
in the performance of this contract shall be 
the lesser of the two values set out in par¬ 
agraphs (a) and (b) below: 

(a) $..or 

(b) If the contractor has insured the same 
aircraft against loss or destruction in con¬ 
nection with other operations, the amount 
of such insurance coverage on the date of 
the loss or damage for which the Govern¬ 
ment may be responsible under this contract. 

§ 12—10.150—3 Risks and indemnities. 

(a) Background. Section 504 of the 
Federal Aviation Act of 1958 provides 
“—no lessor of any such aircraft * • ♦ 
under a bona fide lease of 30 days or 
more, shall be liable • * • by reason of 
his interest as lessor or owner of the 
aircraft • • • for any injury to or death 
of persons, or damage to or loss of prop¬ 
erty • * • unless such aircraft • • • is 
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in the actual possession or control of 
such person at the time of such injury, 
death, damage or loss/’ On short-term 
or intermittent-use leases, however, the 
owner may be liable for damage caused 
* by operation of the aircraft. It is usual 
for the aircraft owner to retain insurance 
covering this liability during the term 
of such lease. Such insurance can, often 
for little or no increase in premium, be 
made to cover the Government’s expo¬ 
sure to liability as well. -In order to take 
advantage of this coverage, the Risks 
and Indemnities clause prescribed in 
paragraph (b) of this section is used. 

(b) Risks and indemnities clause. In¬ 
sert the following clause in any contract 
for out-service flight training, or the 
lease of aircraft where the Government 
will have exclusive use of the aircraft for 
a period of less than 30 days. 

Risks and Indemnities 

The Contractor hereby agrees to indemnify 
and hold harmless the Government, its offi¬ 
cers and employees from and against all 
claims, demands, damages, liabilities, losses, 
suits, and Judgments (including all costs and 
expenses incident thereto) which may be suf¬ 
fered by, accrue against, be charged to or 
recoverable from the Government, its officers 
and employees by reason of injury to or death 
of any person other than officers, agents, or 
employees of the Government or by reason 
of damage to property of others of whatso¬ 
ever kind (other than the property of the 
Government, its officers, agents, or employ¬ 
ees) arising out of the operation of the air¬ 
craft. In the event the Contractor holds or 
obtains insurance in support of this cove¬ 
nant, a Certificate of Insurance shall be de- 
Uvered to the Contracting Officer. 

(c) Contract schedule provision. Any 
contract for out-service flight training 
shall include a provision in the Schedule 
stating substantially that the contrac¬ 
tor’s personnel shall, at all times during 
the course of the training, be in com¬ 
mand of the aircraft, and that at no time 
shall other personnel be permitted to 
take command of the aircraft. 


PART 12-17—EXTRAORDINARY 
CONTRACTUAL ACTIONS TO FA¬ 
CILITATE THE NATIONAL DEFENSE 

Subpart 12-17.1—General 

Sco 

12-17.101 Authority. 

Subpart 12-17.2—Requests for Contractual 
Adjustment 

12-17.208 Processing cases. 

Subpart 12-17.1—General 

§ 12—17.101 Authority. 

The Department of Transportation 
Contract Appeals Board has been 
authorized by the Secretary to exercise 
the authority granted by the Act of 
August 28, 1958 (Public Law 85-804). 

Subpart 12-17.2—Requests for 
Contractual Adjustment 

§ 12—17.208 Processing cases. 

A contractor’s request for adjustment 
shall be coordinated with legal counsel 


and processed within each Administra¬ 
tion in accordance with its procedures. 


PART 12-18—PROCUREMENT OF 
CONSTRUCTION 

Sec. 

12-18.000 Scope of part. 

Subpart 12-18.1—General Provisions 
12-18.106 Government estimate. 
12-18.109 Disclosure of size of construc¬ 
tion projects. 

12-18.110 Liquidated damages. 

12-18.112 Construction contracts with 
design architect-engineers. 
12-18.150 Construction contract award 
notification to Bureau of 
Census. 

12-18.151 Preconstruction conference. 

Subpart 12—18.2—Formal Advertising 
12-18.202 Preinvitation notices. 

12-18.203 Invitations for bids. 
12-18.203-50 Bid items. 

12-18.203-51 Pee for plans and specifi¬ 
cations. 

12-18.203-52 Inquiries from bidders. 

Subpart 12-18.3—Negotiations 

12-18.301 Limitation on authority to 
negotiate contracts. 

12-18.301-60 Coast Guard negotiation 
citations. 

§ 12—18.000 Scope of pari. 

This part sets forth contracting pro¬ 
cedures peculiar to construction 
contracts. 

Subpart 12—18.1—General 
Provisions 

§ 12—18.108 Government estimate. 

After all bids have been read and 
recorded, the Government estimate shall, 
when required to be prepared in accord¬ 
ance with FPR 1-18.108, be read and 
recorded in the same detail as the invi¬ 
tation for bids. If the procurement is by 
negotiation, cost breakdown figures in 
the Government estimate may be dis¬ 
closed during negotiations but only to the 
extent deemed necessary for arriving at 
a fair and reasonable price: Provided, 
That the overall amount of the Govern¬ 
ment estimate is not disclosed. 

§ 12—18.109 Disclosure of size of con* 
struction projects. 

For purposes of disclosing the size of 
construction projects, the estimated cost 
thereof shall be stated in ranges, such as 
the following: 

Under $25,000. 

Between $25,000 and $100,000. 

Between $100,000 and $250,000. 

Between $250,000 and $500,000. 

Between $500,000 and $1,000,000. 

Between $1,000,000 and $2,500,000. 

Between $2,500,000 and $5,000,000. 

Between $5,000,000 and $10,000,000. 

Over $10,000,000. 

§12—18.110 Liquidated damages. 

Insert the clause set forth in FPR 
1-1.315 in accordance with the instruc¬ 
tions for its use in DOTPR 12-1.315. 

§ 12—18.112 Construct ion contracts with 
design architect-engineers. 

See DOTPR 12-50.203-4. 


§ 12-18.150 Construction contract 
award notification to Bureau 0 f 
Census. 

For each construction contract award 
in excess of $25,000, the procurement of¬ 
fice awarding the contract shall complete 
and Submit Census Form C-19 titled 
“Construction Contract Award Notifica¬ 
tion.” The form is a preaddressed 5 x 8 
card which shall be submitted by the 
contracting officer directly to the Direc¬ 
tor, Bureau of the Census. Washington 
D.C. 20233 (Construction Statistics Din- 
sion). Items 7a, 8, 9. 10, and 11 on the 
form are to be left blank. Insert “100%'’ 
in Item 12. AH other items on the form 
are considered self-explanatory. 

§ 12—18.151 Preconstruction confer* 
encc. 

When the contracting officer considers 
such action warranted, he shall arrange 
a preconstruction conference with the 
contractor and such subcontractors as 
the contractor may designate to assure 
that there is a clear understanding of the 
contract requirements (including labor 
standards provisions) and of the rights 
and obligations of the parties. Such a 
conference should ordinarily be held be¬ 
fore construction begins. 

Subpari 12—18.2—Formal 
Advertising 

§ 12—18.202 Preinvitation notice*. 

Standard Form 20 may be used as a 
preinvitation notice providing it is clearly 
identified as such. 

§ 12—18.203 Invitations for bid*. 

§ 12A—18.203—50 Bid items. 

Invitations for bid shall require a lump 
sum price for each item of work or a total 
lump sum price for all contract work in 
those cases where the extent of the work 
is readily susceptible of accurate descrip¬ 
tion in the drawings and specifications. 
Bids on a unit price basis (i.e., cubic yard, 
linear foot, etc.) shall be solicited in 
those instances w'here the quantity to be 
furnished cannot be determined with 
reasonable precision prior to bidding. 
When unit prices are used the Variation 
in Estimated Quantities clause set forth 
in DOTPR 12-7.650-12 shall be included 
in the contract. 

§ 12-18.203-51 Fee for plan* and 
* peri lira lion*. 

When a flat, nonrefundable fee is to be 
charged in accordance with DOTPH 
12-2.203-1 (b), a statement reading sub¬ 
stantially as follows shall be included in 
the solicitation: 

Nonrefundable Pee for Plans and 
Specifications 

A fee of $_ . is required for the plans 

and specifications referenced In this solicit*- | 
tion. Send check or money order to — 
The fee is not refundable. Plans and speem- j 
cations need not be returned. 

§ 12-18.203-52 Inquiries from bidder*. 

A statement similar to the following 
shall be included in each solicitation: 

Por information call (insert name, tele* 
phone number). Submit written re Q ues jf. 
accordance with paragraph 1 of Stan 
Form 22. 
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Subpart 12-18.3—Negotiations 

$ 12 - 18.301 Limitation on authority to 
negotiate contracts. 

§12-18.301-50 Coast Guard negotia¬ 
tion citations. 

Coast Guard contracts for construc¬ 
tion work to be performed in the United 
States, its possessions and Puerto Rico, 
shall not be negotiated unless authorized 
pursuant to the following subsections of 
10 U.S.C. 2304(a): (1). (2), (3), (10), 
(ID, d2), or (15). The appropriate code 
provision shall be cited in the contract 
as authority for the negotiation. Coast 
Guard contracts to be performed in the 
possessions of the United States and 
Puerto Rico may not be negotiated pur¬ 
suant to 10 U.S.C. 2304(a) (6). 


p AR T 12-5—SERVICE CONTRACTS 


Sec. 

12-60.000 

Scope of part. 

Subpart 12- 

-50.1—Service Contracts in General 

12-50.101 

Definitions. 

12-60.102 

Background. 

12-50.103 

Criteria. 

12-60.104 

Advice by personnel office. 

12-50.105 

Determination by contracting 

12-60.106 

officer. 

Competition in service con¬ 

12-50.107 

tracting. 

Service Contract Act of 1965. 


Subpart 12-50.2 —Architect-Engineer Services 


12-50.200 

12-50.201 

12-50.202 

12-50202-1 

12-50202-2 

12-50202-3 

12-50202-4 


12-50203 

12-50.203-1 

12-50203-2 

12-50203-3 

12-50.203^1 

12-50203-5 

12-50203-6 

12-50.204 

12-50.205 

12-50.206 

12-50207 


Scope of subpart. 

Definitions. 

Selection. 

Policy. 

Architect-engineer selection 
board. 

Accelerated selection proce¬ 
dures. 

Acceptance of A-E selection 
board recommendations by 
contracting officer. 

Negotiations. 

Government estimate. 

Sequence of negotiations. 

Scope of work. 

Construction contracts with 
design architect-engineers. 

Architect-engineer’s fee pro¬ 
posal. 

Fee negotiations. 

Record of negotiations. 

Fee limitations. 

Release of information. 

Clauses. 


Svbporl 12-50.3 —Procurement of Expert or 
Consultant Services 


12-50.300 

12-50.301 

12-50.302 


12-50203 

12-50.304 

12-50205 

12-50206 

12-50.306-1 

12-50306-2 

12-50206-3 

12-50206-4 

12-50206-5 

12-50.307 

12-50208 


Scope of subpart. 

Negotiation authority. 

Definition of experts and con¬ 
sultants. 

Policy. 

Limitations on use of expert or 
consultant authority. 

Justification to enter into 
contracts. 

Contracts with individual ex¬ 
perts or consultants. 

Method and amount of pay¬ 
ment. 

Benefits. 

Taxes. 

Conflict of interest. 

Administrative treatment. 

Contracts with firms for expert 
or consultant services. 

Contracts for stenographic re¬ 
porting services. 


Sec. 

12-60.309 Modification of contracts. 

12-60.310 Renewal of contracts. 


Subpart 12—50.4—Procurement of Mortuary 
Services 


12-50.400 

12-60.401 

12-50.402 

12-50.403 

12-50.404 

12-50.405 

12-50.405-1 

12-50.405-2 

12-50.405-3 

12-50.405-4 

12-50.405-5 

12-50.405-6 

12-50.405-7 

12-50.405-6 

12-50.405-9 

12-50.405-10 

12-50.405-11 

12-50.405-12 

12-50.405-13 

12-50.405-14 

12-50.405-15 

12-50.405-16 

12-50.405-17 

12-50.405-18 


12-50.405-19 

12-50.405-20 

12-60.405-21 

12-50.405-22 

12-50.405-23 

12-50.405-24 

12-50.405-25 

12-50.405-26 


Scope of subpart. 

Procurement by contract. 

Area of performance. 
Solicitation provision. 

Schedule format. 

General provisions. 
Requirements. 

Contract period. 

Area of performance. 
Specifications. 

Using activities. 

Delivery orders and Invoices. 
Delivery and performance. 
Subcontracting. 

Additional default provision. 
Inspection. 

Group interment. 

Professional requirements. 
Facility requirements. 
Preparation history. 

Changes. 

Inconsistent provisions. 
Coordination. 

Preparation of remains at 
other than contractor’s es¬ 
tablishment. 

Major restorative art. 

Passenger car. 

Definitions. 

Payments. 

Assignment of claims. 

Federal, State, and local taxes. 
Termination for convenience 
of the Government. 

Default. 


12-50.405-27 Disputes. 

12-50.405-28 Convict labor. 

12-50.405-29 Contract Work Hours and 
Safety Standards Act—over¬ 
time compensation. 
12-50.405-30 Officials not to benefit. 


12-50.405-31 

12-50.405-82 

12-50.405-33 

12-50.405-34 

12-50.406 


Covenant against contingent 
fees. 

Gratuities. 

Equal opportunity. 
Examination of records. 
Procurement by purchase 
orders. 


§ 12—50.000 Scope of part. 

This Part deals generally with the ob¬ 
taining of services by contract, and 
specifically with certain types of con¬ 
tracts which can properly be classified as 
service contracts. It does not cover the 
services of individuals obtained by direct 
appointment or through normal Civil 
Service employment procedures, nor does 
it cover the obtaining of services by grant. 


Subpart 12-50.1—Service Contracts 
in General 

§ 12-50.101 Definitions. 

(a) -A service contract is one which calls 
directly for a contractor’s time and effort 
(and may include reports or other docu¬ 
mentation incidental to such time and 
effort) rather than for the furnishing of 
supplies or materials. 

(b) A personal services contract is a 
service contract which, when judged un¬ 
der the criteria specified in § 12-50.103 
may reasonably be said to create what is 
tantamount to an employer-employee re¬ 
lationship between the Government and 
the Contractor or his employees. 


§ 12—50.102 General* 

(a) Background. The general policy of 
the Government, as set forth in Federal 
statutes and as evidenced by many deci¬ 
sions of the Comptroller General, is that 
personal services necessary to Govern¬ 
ment activities are for performance by 
regular civil service employees who are 
responsible to the Government and under 
Government supervision. While Govern¬ 
ment agencies are authorized to contract 
for nonpersonal services to the same ex¬ 
tent they are authorized to contract for 
supplies, their authority to contract for 
personal services is generally limited by 
Civil Service laws and regulations. In 
addition, personnel ceilings have been 
established for the Department of Trans- 
portatio nwhich may not be circumvented 
through the contracting process. 

(b) Limitations —(1) Personal service 
contracts shall not be entered into, ex¬ 
cept as authorized by express statutory 
authority. 

(2) Contracts shall not be entered into 
to obtain services which require the 
exercise of governmental judgment by 
the contractor, or the performance by 
the contractor of the normal manage¬ 
ment functions of the Department. Il¬ 
lustrative of such services are those which 
involve: 

(i) The making of policy; 

(ii) The exercise of regulatory 
powers; 

(iii) The employment, direction, su¬ 
pervision, and control of Department 
personnel; or 

(iv) The performance of day-to-day 
administrative operations such as per¬ 
sonnel administration, legal opinions and 
enforcement, budget preparation, ac¬ 
counting, and auditing, and procurement 
and supply management. 

(3) Contracts shall not be entered 
into when the services required are 
available within the Department. 

(c) Considerations. In inquiring into 
the propriety of a proposed service con¬ 
tract not expressly prohibited by para¬ 
graph (b) (2) or (b) (3) of this section, 
it is necessary to determine whether the 
substantive effect of the proposed con¬ 
tract is to create an employer-employee 
relationship. If so, the proposed contract 
must be supported by express statutory 
authorization. If the proposed contract 
will not have the substantive effect, when 
viewed as a whole, of creating an 
employer-employee relationship, then 
the Department of Transportation is au¬ 
thorized to contract for the services, 
regardless of their nature. What is pro¬ 
hibited is the relationship, rather than 
the specific type of service. While the 
nature of the services being contracted 
for is an important factor in determining 
whether an employer-employee relation¬ 
ship will be created, it is not conclusive. 

§ 12—50.103 Criteria. 

(a) In determining the nature of the 
relationship created, it is necessary to 
examine the entire proposed contract. 
Ordinarily, some of the contract provi¬ 
sions will tend to indicate that an 
employer-employee relationship is being 
created, while other provisions will tend 
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to lead to the contrary conclusion. In 
such cases, the determination must re¬ 
sult from a balancing of all of the con¬ 
siderations to determine the net effect 
of the proposed contract. Care must be 
taken not to be persuaded by any con¬ 
clusions on the question declared in the 
proposed contract. For example, a con¬ 
tract provision describing the work to be 
performed as “nonpersonal" is not to any 
extent probative of the question. 

(b) The criteria which must be applied 
to service contracts are: 

(1) Place of performance. Normally, 
an employee works at his employer's 
place of business, while an independent 
contractor would be more likely to pro¬ 
vide his own work facilities. Therefore, 
the requirement, either express or im¬ 
plied, that the services be performed at 
the Government's site tends to indicate 
an employer-employee relationship. 

(2) Furnishing of tools and equipment. 
Since employees are usually furnished 
their necessary work tools and equip¬ 
ment, an express or implied requirement 
that the Government furnish tools and 
equipment to the contractor tends to in¬ 
dicate an employer-employee relation¬ 
ship. 

(3) Usual method of obtaining similar 
services. If the services to be contracted 
for are usually performed within the De¬ 
partment and other Government agen¬ 
cies by employees rather than by inde¬ 
pendent contractors, this tends to indi¬ 
cate an employer-employee relationship. 

(4) Period of need for services. Gen¬ 
erally, where employers have a need for 
a type of service which they anticipate 
will be a long-term need, they will em¬ 
ploy people to perform such services 
rather than contract for their perform¬ 
ance. Consequently, where the need for 
the type of service being contracted for 
can reasonably be expected to last be¬ 
yond 1 year, this tends to indicate an 
employer-employee relationship. Note 
that this criterion is not related to the 
period of performance under the con¬ 
tract being examined. Rather, it is 
directed toward the Department's need 
for the type of services being contracted 
for. 

(5) Government supervision or direc¬ 
tion. Employers will generally provide 
close supervision or direction of their 
employees' work performance, but will 
not supervise or direct the manner in 
which their contractors perform their 
work. Consequently, where a proposed 
contract requires, either expressly or 
impliedly. Government supervision or 
direction of the contractor, this tends 
to indicate an employer-employee rela¬ 
tionship. The requirement for supervi¬ 
sion need not be expressly provided for 
nor need it be necessarily implied by any 
particular contract language. It need 
only be necessarily inherent in the nature 
of the services, the manner in which they 
are to be provided, or in some other 
feature of the proposed contract. For 
example, it is inherent in the nature of 
the services to be performed by a secre¬ 
tary that close supervision and direction 
are required. Other factors which should 
be considered in determining whether 
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Government supervision and direction 
are required include: 

(i) The specificity of the work 
statement. 

(ii) The Government’s right to select 
which of the contractor’s personnel will 
perform the work. 

(iii) Whether the contractor’s obliga¬ 
tion is stated in terms of an end product 
meeting clearly stated requirements. 

§ 12—50.104 Advice by personnel ofiicc. 

Requests for procurement of services 
by contract will be submitted to the per¬ 
sonnel office for review, and advice as to 
the propriety of the request, except that 
proposed procurements of construction, 
architect-engineering, mortuary, and 
stevedoring services need not be so sub¬ 
mitted. Other types of recurring service 
procurements may be exempted from 
personnel office review by local agree¬ 
ment, and the contract file shall be 
documented accordingly. In all instances 
where personnel office review and advice 
is required, procurement action will not 
commence until the advice of the per¬ 
sonnel office is received. 

§ 12—50.105 Determination by contract¬ 
ing officer. 

Regardless of the advice of the per¬ 
sonnel office as required by 5 12-50.104, 
final determination as to the propriety 
of a proposed services contract is the 
responsibility of the contracting officer. 
In doubtful cases, and in any case where 
express statutory authority for the serv¬ 
ice contract is to be invoked, the con¬ 
tracting officer shall obtain a legal 
opinion. The signing of a contract shall 
be deemed to be a certification by the 
contracting officer that he has deter¬ 
mined that the procurement of the 
services is proper either (a) because the 
services do not constitute an employer- 
employee relationship or (b) because of 
the existence of express statutory au¬ 
thorization. The contract file shall be 
documented to support the determina¬ 
tion in marginal cases. 

§ 12—50.106 Competition in service con¬ 
tracting. 

The provisions of statute and the Fed¬ 
eral Procurement Regulations requiring 
competition are fully applicable to serv¬ 
ice contracts. Therefore, unless other¬ 
wise provided by statute, contracts for 
services shall be awarded through formal 
advertising, whenever “feasible and 
practicable under the existing conditions 
and circumstances” (FPR 1-1.301-2). 
When formal advertising is not feasible 
and practicable and negotiation is au¬ 
thorized (41 UJS.C. 252(c) (1) —(15) or 10 
U.S.C. 2304(a) (1)-(17), as applicable) 
competition still must be obtained to the 
maximum practicable extent, except as 
provided for small purchases in § 12- 
3.603-1. The method of obtaining compe¬ 
tition will vary with the type of service 
being procured, and will not necessarily 
be limited to price comparison alone. 

§ 12-50.107 Service Contract Act of 
1965. 

Implementation of the Service Con¬ 
tract Act of 1965 (Public Law 89-286), 


which provides for minimum wages and 
fringe benefits as well as other condi¬ 
tions of work under certain service con¬ 
tracts, is contained in FPR 1-12.9. 

Subpart 12-50.2—Architect-Engineer 
Services 

§ 12—50.200 Scope of stibpart. 

This subpart prescribes policies and 
procedures for the procurement of archi¬ 
tect-engineer services. 

§ 12—50.201 Definitions. 

(a) Architect-Engineer iA-E). A firm 
(individual, partnership, corporation, or 
joint-venture) performing architectural 
or engineering services (or both). 

(b) Architect-Engineer services. Pro¬ 
fessional services include tho.se of an 
architectural or engineering nature as 
well as incidental services that members 
of these professions and those in their 
employ may logically or justifiably per¬ 
form. These services are limited to those 
functions necessary to procure the de¬ 
sign of contemplated construction proj¬ 
ects, the supervision of the project dur¬ 
ing construction, and operational aspects 
of facilities as follows: 

(1) Preparation of preliminary! 
studies, sketches, layout plans, and re¬ 
ports. 

(2) Cost estimates of the proposed 
project and of all structures, utilities, | 
and appurtenances thereto. 

(3) Master planning indicating the 
configuration, siting and integrated ar¬ 
rangements of all buildings, structures, 
roadways, utilities, and support areas. 

(4) Adaption of Government designs, 
drawings, specifications and standards 
for buildings and other structures. 

(5) Preparation of final designs, work¬ 
ing drawings, and specifications. 

(6) Preparation of construction! 
schedules. 

(7) Assistance to the contracting of¬ 
ficer in preparing solicitations for the 
required construction work, and in 
evaluating bids or offers received. 

(8) Review of the adequacy of all 
shop and working drawings submitted 
by the contractor. 

(9) Preparation of technical operating 
and maintenance manuals in connection 
with special and unique aspects of de¬ 
sign project. 

(10) Consultation during construction 

regarding the interpretation of the plans 
and specifications if the supervision and 
inspection of construction is performed 
by the Government. 

(11) Supervision and inspection of 
construction and preparation of record 
drawings of construction as actually ac¬ 
complished. 

(c) Fee. The compensation for pro¬ 
fessional services to be paid to the A-E. 

§ 12-50.202 Selection. 

§ 12-50.202-1 Policy. 

The selection of architect-engineers 

for professional services shall be accom¬ 
plished in accordance with the P r( **' 
dures set forth in this subpart. The selec¬ 
tion shall be based on comparative evalu¬ 
ations of the professional qualifications 
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necessary for satisfactory performance 
of the service required, and not on the 
basis of competitive bidding procedures. 

§ 12-50.202-2 Architect-Engineer Se¬ 
lection Board. 


(ai General . The selection of an archi¬ 
tect-engineer for A-E contracts esti¬ 
mated at $6,000 or more shall be accom¬ 
plished by a formally constituted A-E 
Selection Board. The Board shall per¬ 
form the functions set forth in § 12- 
50202-2(c) unless accelerated selection 
procedures are used as provided in § 12- 
50.202-3. For A-E contracts estimated 
at less than $6,000, selection may be 
made without an A-E Selection Board, 
but the selecting official or officials shall 
generally perform the functions set forth 
in § 12-50.202-2 (c), and shall specifically 
prepare the report required by § 12- 
C0.202— 2(c) (8). 

(b) Composition . The A-E Selection 
Board shall be composed of the follow¬ 
ing members, one of whom shall be 
appointed as the chairman: 

(1) The contracting officer. 

(2) Two members with experience in 
the field of design, engineering, and con¬ 
struction, one of which shall act as 
chairman. 

(3) A member with technical knowl¬ 
edge of the user requirements of the 
project. When the project is to be ac¬ 
complished in connection with a field 
activity, and the A-E selection is to be 
accomplished at the field location, this 
member is not to be in addition to those 
in (2). If the selection is accomplished 
at headquarters in connection with a 
Eeld activity, this member shall be in 
addition to (2). 

(4) For those A-E contracts estimated 
at $60,000 or more, a member ap¬ 
pointed by the Director, Office of Instal¬ 
lations and Logistics, OST, unless he 
declines to appoint a member for any 
specific selection. Requests for appoint¬ 
ment of the OST member shall be made 
at least 2 weeks in advance of commence¬ 
ment of the selection. 

(5) Other members as the chairman 
deems necessary and useful, such as a 
recording secretary. 


Administrations without facilities engi¬ 
neering capability shall utilize the A-E 
I fiction Board established within OST. 
A request shall be made for assistance 
or the OST Selection Board to the Assist¬ 
ant Secretary for Administration. 

i 1 Func t ion $- The contracting officer 
a tJ A laintain a Government 

A-h Questionnaires (Standard Form 251 
«$et forth in FPR 1-16.803) and bro- 
onures of A-E firms that have indicated 
jn interest in performing A-E services 
r the Department of Transportation. 
nn«i f< ? owing * un ctions shall be accom- 
PUshed by the Selection Board: 

Ana lyze the nature and scope of 
*ork requirements. 

^Pending upon the complexity, 
vi ’ ^sophistication of the work, re- 
, analyze SF 251 ’ s an d other 
tY i data » and Prepare a Preselec- 
jon Us t of at least three qualified firms. 

chairman^ may be delegated the 


(3) Obtain detailed information of 
the qualifications and performance data 
of each of the firms on the Preselection 
List. If this step (3) is undertaken, and 
step (4) is not, the A-E firms may be 
contacted for purposes of obtaining in¬ 
formation, but shall not be informed 
that they are under consideration for 
an A-E contract award. If both step (3) 
and step (4) are undertaken, they may 
be accomplished concurrently and the 
A-E may be informed at any time during 
tliis period of the selection process of 
the project. This task may be delegated 
to other than Board members. The in¬ 
formation to be obtained shall include: 

(i) Contacting former clients, both in 
Government and private industry, to 
determine quality of work, ability to 
meet schedules, cost control, and any 
other pertinent factors of previous 
projects. 

(ii) Survey of current minority em¬ 
ployment of firms by race, national 
origin, and sex, according to pay scale 
and job types compared to nonminority 
employment according to pay scale and 
job type. Note shall be made of percent¬ 
age of minorities by race and national 
origin in location of firm, in adjacent 
metropolitan areas, and in adjacent 
locations where mixtures would vary 
considerably from the immediate loca¬ 
tion of firm. 

(iii) Examination of visual examples 
of previous work. 

(iv) Organizational structure of the 
firm. 

(v) Whenever practical, a visit to the 
A-E office to obtain a general idea of its 
capabilities. 

(4) At the option of the Board, con¬ 
tact and inform the A-E firms on the 
Preselection List of the specific nature 
and scope of the project. The A-E will 
then be requested to submit in writing 
the f oUowing: 

(i) Team members, other key person¬ 
nel, previous experience, and percentage 
of time to be devoted to the project. 

(ii) Current workload and proposed 
project schedule. 

(iii) Narrative approach to the project 
and possible problems the A-E is able to 
foresee. 

(5) Conduct interviews as required. 
The A-E firm is not to submit, nor be 
requested to prepare, any design in con¬ 
nection with the proposed project. If 
an Administration or element of OST 
desires project design proposals from 
A-E firms, written approval shall be ob¬ 
tained from the Assistant Secretary for 
Administration. 

(6) Review the qualifications and data 
of each firm on the Preselection List and 
perform an evaluation of each firm based 
on previously agreed rating factors within 
previously agreed rating ranges. The in¬ 
formation obtained prior to notification 
of the A-E of the nature and scope of the 
project shall be used to perform that 
portion of the evaluation which shall 
include, but is not limited to, the follow¬ 
ing factors: 

(i) Familiarity with and proximity to 
the geographic location of project. 


(ii Specialized experience in projects 
comparable to the proposed project. 

(iii) Capability to perform all aspects 
of design, including planning, architec¬ 
tural design, and mechanical, electrical, 
structural, and civil engineering. 

(iv) Capability to meet schedules. 

(v) Capability to design projects which 
have not exceeded the construction cost 
estimates of the successful construction 
bid. 

(vi) Caliber of consultants regularly 
engaged. 

(vii) Quality of previous designs. 

(viii) Reputation and professional 

standing. 

(ix) If branch office is being consid¬ 
ered, its capability of performing inde¬ 
pendently of the home office. 

(x) Percentage of minority employees 
in all pay scales and job types, noting the 
percentage of minorities in the immedi¬ 
ate locality and general surrounding 
areas. 

(7) Evaluate the following if the A-E 
has been informed of the nature of the 
project; 

(i) Professional background of key 
personnel. 

(ii) Ability to perform design in the 
required time. 

(iii) Design approach and perception 
as demonstrated by problems foreseen. 

(iv) Degree of interest in proposed 
project. 

(8) Prepare a report recommending 
to the contracting officer in order of pref¬ 
erence those firms (normally a minimum 
of three) which are considered best quali¬ 
fied to perform the required services. 
This report shall contain sufficient detail 
to indicate the extent of review and eval¬ 
uation and the considerations upon 
which the recommendations were made. 
This report shall be forwarded to the 
contracting officer with any appropriate 
data and material developed by the selec¬ 
tion board which might assist the con¬ 
tracting officer in the negotiations. 

(9) Assist the contracting officer in 
negotiating A-E contracts by acting as 
his technical advisor. 

§ 12—50.202—3 Accelerated .selection 
procedures. 

Ir. those instances where program ur¬ 
gency does not permit the time to fully 
perform the functions set forth in § 12- 
50.202-2(b), the file shall be document¬ 
ed with a justification, signed by the 
head of the procuring activity, and ac¬ 
celerated selection procedures shall be 
employed. Under accelerated selection 
procedures, the A-E Selection Board 
shall perform such functions, and at 
such depths, as the exigencies of the 
situation permit, to arrive at a selec¬ 
tion based on a comparative evaluation 
of architect-engineers. 

§ 12—50.202—4 Acceptance of A—E Se¬ 
lection Board recommendations by 
contracting officer. 

The contracting officer will normally 
accept the recommendations of the A-E 
Selection Board, unless the report does 
not adequately support the recommenda¬ 
tions. If the contracting officer cannot 
accept the recommendations of the A-E 
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Selection Board, he shall request that 
the Board be reconvened, and meet with 
the Board until an acceptable set of 
recommendations has been agreed upon. 

§ 12—50.203 Negotiations. 

§ 12—50.203—1 Government estimate. 

Prior to the initiation of negotiations, 
the Government shall develop an in¬ 
dependent estimate of the cost of the re¬ 
quired A-E services, based on a detailed 
analysis of the scope of the work. The 
estimate shall be revised as required dur¬ 
ing the negotiations to reflect changes 
in, or clarifications of, the scope of the 
work to be performed by the A-E. 

§ 12—50.203—2 Sequence of negotia¬ 
tions. 

The contracting officer will enter into 
negotiations with the A-E firm given first 
preference by the Selection Board, utiliz¬ 
ing technical assistance as necessary to 
support his negotiations. If a mutually 
' satisfactory contract cannot be negoti¬ 
ated with tills firm, the negotiations shall 
be terminated, the firm so notified, and 
negotiations shall then be initiated with 
the firm given second preference by the 
Selection Board. This .procedure shall be 
continued with the recommended firms 
in sequence until a mutually satisfactory 
contract has been negotiated. 

§ 12-50.203-3 Scope of work. 

Prior to the initiation of fee negotia¬ 
tions, the prospective A-E and the Gov¬ 
ernment must have an initia* under¬ 
standing of the scope, quality and extent 
of services to be furnished, and of the 
conditions and factors affecting their 
responsibilities and operations. These un¬ 
derstandings can be reached most satis¬ 
factorily through conferences conducted 
by the Contracting Officer. 

§ 12-50.203-4 Construction contracts 
with design architect-engineers. 

No contract for construction of a proj¬ 
ect shall be awarded to the firm which 
designed the project or its subsidiaries or 
affiliates, except with the approval of the 
Secretary. The A-E shall be informed of 
this restriction prior to the commence¬ 
ment of negotiations for his services. 

§ 12-50.203-5 Architect-engineer’s fee 
proposal. 

When agreement has been reached on 
the proposed scope of w T ork, the contract¬ 
ing officer shall request the A-E to sub¬ 
mit his proposed fee and supporting de¬ 
tailed cost breakdown. Revisions of the 
proposed fee and supporting cost break¬ 
down shall be requested as required dur¬ 
ing negotiations to reflect changes in, 
or clarifications of, the scope of work 
to be performed by the A-E. 

§ 12—50.203—6 Fee negotiations. 

Pee negotiations shall be based upon 
the cost or pricing data submitted by the 
A-E. The curve method of fee determina¬ 
tion will be used, if at ail, only as a sec¬ 
ondary method to test the reasonableness 
of the fee negotiated. 

§ 12—50.204 Record of negotiations. 

A record of negotiations shall be pre¬ 
pared for inclusion in the contract file. 
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The record of negotiations shall contain 
sufficient detail to reflect the significant 
considerations controlling the establish¬ 
ment of the fee and other terms of the 
contract, shall include explanations of 
any significant differences between the 
Government’s cost estimate and the fee 
agreed upon, and shall include a deter¬ 
mination, adequately supported, that the 
negotiated fee is within statutory limi¬ 
tations. 

§ 12—50.205 Fee limitation*. 

(a) The total amount that may be paid 
to an A-E for producing and delivering 
the designs, plans, drawings and speci¬ 
fications for a public work or utility 
project may not exceed six percent (6%) 
of the estimated construction cost of the 
particular project, or part of a project, 
to which the A-E work applies. The es¬ 
timated construction cost of a project is 
an estimate of those costs expected to be 
incurred in connection with actual con¬ 
struction, repair, or alteration. That es¬ 
timated cost does not include any amount 
to be paid to the A-E. 

(b) The six percent (6%) limitation 
applies to all services normally furnished 
by an A-E in the actual preparation of 
the material outlined. This includes the 
visual inspection of the site or facility 
comprising the proposed project, for 
familiarization with the scope; the gen¬ 
eral conditions governing the perform¬ 
ance of the work, and the conditions 
under which the project will be con¬ 
structed; and the coordination with us¬ 
ing elements to develop functional rela¬ 
tionships and special detailed require¬ 
ments. This limitation, however, does not 
apply to the cost of making other field 
investigations and surveys; such as 
topographical surveys; soil borings; soil, 
chemical, mechanical, and similar fact¬ 
finding surveys; and investigations. 
Similarly, the 6-percent fee limitation 
does not apply to services furnished for 
the supervision and inspection of con¬ 
struction; master planning; making 
technical studies, investigations, and re¬ 
ports; preparing technical operating or 
maintenance manuals; and similar serv¬ 
ices not involving the production of 
designs, plans, drawings, and specifica¬ 
tions for specific projects. 

(c) For cost reimbursable contracts the 
contract price, which includes the fixed 
or incentive fee plus the total reimburs¬ 
able costs to be paid to the A-E, shall not 
exceed six percent (6%) of the estimated 
cost of the construction project to which 
such services apply. If, however, the con¬ 
tract also covers the types of services dis¬ 
cussed in paragraph (b) above, to which 
the fee limitation does not apply, that 
part of the contract price for such other 
services shall not be subject to the 6- 
percent limitation. 

(d) For modifications involving work 
not initially included in the contract, the 
fee limitation is applicable, as applies to 
the revised total estimated construction 
costs. Where redesign is required and the 
contract is modified, the following 
method shall be used to insure that the 
6-percent statutory limitation is not 
exceeded: 


(1) The estimated construction cost of 
the redesigned features will be added to 
the original estimated construction costs 
and 

(2) The contract cost for the original 
design will be added to the contract 
cost for redesign. 

(3) The total contract design cost 
obtained by (2) above will be divided by 
the total construction cost obtained by 
(1) above. The resulting percentage may 
not exceed the six percent (6%) statu¬ 
tory limitation. 

(e) When the “Statement of Work” 
contemplates furnishing services subject 
to the 6-percent limitation and services 
not subject to that limitation, the fee 
negotiated for each class of service shall 
be separately stated in the contract. 

§ 12—50.206 Release of information. 

The list of qualified firms in order of 
preference is for the internal use of the 
Department, and such information shall 
at no time be made known to the firms 
under consideration or to any other non¬ 
governmental source. Information may 
be released by the contracting officer, 
unless precluded by security considera¬ 
tions, identifying the A-E selected for 
negotiations and describing the work in 
general terms. If negotiations are term¬ 
inated without consummating a contract, 
the contracting officer may release such 
information and state that negotiations 
will be undertaken with another 
(named) A-E. When an award has been 
made, the contracting officer will release 
this information, giving notice of the 
award to any firms interviewed by the 
Selection Board. 

§ 12-50.207 Clause*. 

Clauses for A-E contracts are set forth 
in DOTPR subpart 12-7.54. 

Subpart 12-50.3—Procurement of 
Expert or Consultant Services 

§ 12—50.300 Scope of aubpart. 

This subpart sets forth policy and pro¬ 
cedures for the procurement by contract, 
pursuant to 5 U.S.C. 3109, of expert or 
consultant services from individuals and 
from firms. This subpart does not govern 
employment of individual experts or con¬ 
sultants by excepted appointment : the 
requirements for such employment are 
set forth in personnel regulations of the 
Civil Service Commission and of the 
Department. 

§ 12—50.301 Negotiation authority. 

Contracts with individuals or firms for 
expert and consultant services are usu¬ 
ally negotiated, normally, under tne 
authority of 41 UJ3.C. 252(c)(4), or W 
U.S.C. 2304(a) (4), as applicable. 

§ 12-50.302 Definition of export? and 
consultant*. 

(a) The term “experts’* and “consul¬ 
tants” include those persons who ar 
exceptionally qualified, by education 
by experience, in a particular field to pe- 
form some specialized service. This ten" 
also includes firms comprised 
“experts” and “consultants” meeting m 
foregoing definition. 
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(b) Stenographic reporting services 
are included in the term “expert or con¬ 
sultant serviced for purposes of procure¬ 
ment by contract under this subpart. 

§ 12-50.303 Policy, 

(a) The proper use of experts and con¬ 
sultants is a legitimate and economical 
way to improve Government services and 
operations. Activities of the Department 
can be strengthened by utilizing the 
highly specialized knowledge and skills 
of such individuals. Accordingly, the 
services of experts and consultants may 
be used at all organizational levels to help 
managers achieve maximum effective¬ 
ness and economy in their operations. 

(b) The following are examples of 
services which may be procured from ex¬ 
perts or consultants by contract: 

(1) Specialized opinion unavailable in 
the Dei^a rtment; 

(2) Outside points of view, to avoid too 
limited judgment, on critical administra¬ 
tive or technical issues; 

(3) Advice on developments in indus¬ 
trial and other research; 

(4) For especially important projects, 
opinions of noted experts which are 
highly important to the success of an 
undertakings 

(5) The advisory participation of citi¬ 
zens to develop or implement Govern¬ 
ment programs that by their nature or 
by statute call for citizen participation; 

(6) Tlie services of specialists who are 
not needed fulltime, who cannot serve 
regularly of fulltime, or whose fulltime 
employment is uneconomical to the 
Government. 


§ 12-50.304 limitations on use of ex- 
perl or consultant authority. 


<a> Authority to employ experts or 
consultants, whether by contract or by 
appointment, is limited to Secretarial of¬ 
ficers and heads of operating administra¬ 
tions. They shall not be used to perform 
duties which can be performed by regular 
employees, to fill positions which call for 
fulltime continuing employees, or to cir¬ 


cumvent competitive civil service proce¬ 
dures and Classification Act pay limits. 
The prior approval of the Under Secre¬ 
tary is required for any expert or con¬ 
sultant contract or series of contracts 
with the same individual or firm that will 
reimburse him for a total of more than 
10 days’ work in any consecutive 12- 
month period. 

(b) Tlie nature of the duties to be per¬ 
formed must be temporary (not more 
man l year) or intermittent (not cumu¬ 
latively more than 130 working days in 
any consecutive 12-month period), and 
no contract shall be entered into for 
toan 1 year at a time. Contracts 
r intermittent services may be renewed 
to accordance with DOTPR 
i 12-50.310. 

tJm! Exper * or consultant services shall 
wtDe used when existing facilities of the 
snmfi enfc are adequate or when per- 
ohtJl th e necessary skills can be 
gained trough normal civil service ap- 
extJ ► nt proce dures. Procurement of 
or consultant services shall not be 
w*? 5 a means °f circumventing man- 
er space ceilings or the limit on the 


daily rate that experts or consultants 
may be paid under section 9.b of the DOT 
Act. 

§ 12—50.305 Justification to enter into 
contracts. 

(a) All contracts to be entered into 
pursuant to 5 U.S.C. 3109 or other statu¬ 
tory authority for expert or consultant 
services must be justified in writing and 
the justification signed by the appropri¬ 
ate Secretarial officer or head of operat¬ 
ing Administration. Ordinarily each con¬ 
tract shall be separately authorized. 
However, when the justification can ap¬ 
propriately be made with respect to a 
class of contracts, the appropriate fore- 
mentioned official may execute a blanket 
authority for that class of contracts. 

(b) Each justification shall authorize 
a contract or class of contracts to be en¬ 
tered into during a stated period not to 
exceed 1 year. A justification may be is¬ 
sued during 1 fiscal year to authorize 
a contract or class of contracts to be en¬ 
tered into during the following fiscal 
year, provided the determinations are 
reasonably expected to hold true at the 
time the contract or contracts are to be 
entered into. 

(c) Each justification shall contain 
tlie following: 

(1) A brief description of the services 
authorized to be procured, the estimated 
time of performance and the estimated 
cost; 

(2) Determination with respect to the 
particular contract or class of contracts 
that: 

(i) The duties to be performed are of a 
temporary or intermittent nature; 

(ii) Tlie existing facilities of this De¬ 
partment are inadequate to furnish the 
services; and 

(iii) It is not feasible to obtain per¬ 
sonnel with the necessary skills from 
other Federal agencies or through nor¬ 
mal civil service appointment procedures. 

§ 12—50.306 Contracts with individual 
experts or consultants. 

§ 12-50.306-1 Method and amount of 
payment. 

The contract may provide for compen¬ 
sation at rate for time actually worked 
(e.g., amount per day, per week, per 
month, etc.), or it may provide for per¬ 
formance of a specific task at a fixed 
price, or it may provide for nominal com¬ 
pensation. The amount or rate of pay¬ 
ment will be determined on a case-by¬ 
case basis, taking into account (among 
any other relevant factors) the relative 
importance of the duties to be performed, 
the stature of the individual in his spe¬ 
cialized field, comparable pay for posi¬ 
tions under the Classification Act or 
other Federal pay systems, rates paid by 
private employers, and rates previously 
paid other experts or consultants for 
similar work. Compensation will be at 
a per diem rate of no more than permit¬ 
ted by statutory authority and normally 
no less than $55. In addition, the con¬ 
tract may provide for such per diem and 
travel expenses as would be authorized 
for a Government employee, including 
actual transportation and per diem In 


lieu of subsistence while the expert or 
consultant is traveling between his home 
or place of business and his official duty 
station. 

§ 12-50.306-2 Benefits, 

No benefits shall be accorded the con¬ 
tractor which are not specifically pro¬ 
vided for in the written contract. 

§ 12-50.306-3 Tuxes. 

Where the individual is to render serv¬ 
ices, the compensation generally i s sub - 
ject to FICA (social security), FUTA 
(unemployment), and Federal income 
withholding tax. It may also be neces¬ 
sary to report or withhold State income 
tax under 5 U.S.C. 84b. The Contract¬ 
ing Officer shall take appropriate steps 
in coordination with the cognizant per¬ 
sonnel office to have deductions and re¬ 
ports made where required by law. 

§ 12—50.306—1 Conflict of interest. 

The contracting officer shall assure 
himself that individual experts or con¬ 
sultants who are to render sex*vices un¬ 
der contract, familiarize themselves with 
Executive Order 11222, May 8, 1965, 
“Standards of Conduct for Special Gov¬ 
ernment Employees,” 30 F.R. 6469 
(1965), and that they comply with it 
and with Departmental regulations im¬ 
plementing It. 

§ 12—50.306—5 Administrative treat¬ 
ment. 

Individual experts or consultants who 
are to render personal services under 
contract are charged against personnel 
ceilings in the same way as experts and 
consultants employed by excepted ap¬ 
pointment. Also, the cognizant person¬ 
nel office must maintain certain records 
on individual experts and consultants 
who render personal services. Therefore, 
the contracting officer shall effect neces¬ 
sary coordination with the cognizant 
personnel office before award of a con¬ 
tract for expert or consultant services, 
and may also designate the appropriate 
personnel officer as his representative for 
the purpose of obtaining necessary data 
from the contractor for tax withholding 
purposes, for suitability investigation un¬ 
der E.O. 10450 and for administering ap¬ 
plicable conflict of interests provisions. 

§ 12—50.307 Contracts with firms for ex¬ 
perl or consultant services. 

Contracts with firms for expert or con¬ 
sultant services ordinarily need deal only 
with rights and obligations as between 
the Government and the firm, and need 
not deal with the question of compensa¬ 
tion by the firm of the individuals it as¬ 
signs to the work or with any other 
rights or obligations as between the firm 
and these individuals. 

§ 12—50.308 Contracts for stenographic 
reporting services. 

Stenographic reporting services nor¬ 
mally are provided by Federal Govern¬ 
ment employees appointed under the 
usual civil service procedures. However, 
these services may be procured by con¬ 
tract from individuals or firms pursuant 
to 5 UJS.C. 3109, or other statutory au¬ 
thority where there are variable require- 
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ments or insufficient qualified personnel, 
and necessity or economy to the Govern¬ 
ment demands procurement by contract. 
Such contracts normally shall be written 
on an end-product basis and payment 
made according to delivered items (e.g., 
number of copies of transcript, words 
per page, etc.), and the contractor ordi¬ 
narily shall be required to furnish the 
necessary material (typewriter, paper, 
bindings, etc.). These contracts are sub¬ 
ject to all the provisions of this subpart. 

§ 12—50.309 Modi Oration of contracts. 

When supplemental agreements or 
change orders are required which sub¬ 
stantially change the basis upon which 
the justification was made, such as to 
revise substantially the scope of work or 
time limitations, or to apply additional 
funds, authorization shall be requested in 
the same way and is subject to the same 
limitations as authorization to procure 
the total services by contract would have 
required in the first place. 

§ 12—50.310 Renewal of contracts. 

(a) General. A contract may provide 
for renewal—for a maximum of 1 year 
each time—by written notification to the 
contractor from the contracting officer. 

(b) Applicable justification required. A 
contract shall not be renewed unless 
either a new justification has been 
signed, or the justification authorizing 
the original contract (or a prior renewal) 
has not yet expired and specifically au¬ 
thorizes the renewal. 

(c) Other requirements. Renewal of a 
contract legally creates a new contract; 
therefore, renewal of a contract is im¬ 
proper unless all the requirements and 
limitations of this subpart have been 
complied with, including the prior ap¬ 
proval of the Under Secretary (§ 12-50.- 
304(a)). 

Subpart 12-50.4—Procurement of 
Mortuary Services 
§ 12—50.400 Scope of subpart. 

This subpart is applicable only to the 
Coast Guard. It sets forth procurement 
procedures peculiar to contracts for 
mortuary services (the care of remains) 
of Coast Guard personnel. 

§ 12—50.401 Procurement by contract. 

(a) Where an existing contract for 
the care of remains is not available for 
Coast Guard use. procurement of such 
services shall be formally advertised ex¬ 
cept where negotiation is authorized, 
consistent with limitations and require¬ 
ments set forth in Chapter 12B of the 
Coast Guard Personnel Manual. 

(b) The contract format, terms and 
conditions, and general provisions set 
forth in this subpart are appropriate for 
inclusion in a requirements type con¬ 
tract. They should be altered as deemed 
necessary by the contracting officer to 
fit a different contract type or procure¬ 
ment situation. 

§ 12—50.402 Area of performance. 

Each contract for care of remains shall 
clearly define the geographical area 
covered by the contract. The area shall 
be determined by the activity entering 


into the contract in accordance with the 
following general guidelines. It shall be 
an area using political boundaries, 
streets, and other features as demarca¬ 
tion lines. Generally, this should be a 
size roughly equivalent to the contiguous 
metropolitan or municipal area enlarged 
to include the activities served. In the 
event the area of performance best 
suited to the needs of a particular con¬ 
tract is not large enough to include a 
carrier terminal commonly used by 
people within such area, the contract 
area of performance shall specifically 
state that it includes such terminal as a 
pickup or delivery point. 

§ 12—50.403 Solicitation provision. 

Invitations for bids for mortuary 
services contracts shall contain the pro¬ 


vision set forth below. This provisli 
shall be appropriately modified for use! 
in requests for proposals or quotatioi * 

Award to Single Bidder 

8ubject to the provisions contained herein, 
award shall be made to a single bidder. Bids 
must include unit prices for each item 
listed in order that bids may be properly 
evaluated. Failure to do this shall require 
rejection of the entire bid. Bids shall be 
evaluated on the basis of the estimated 
quantities shown and award shall be made 
to that responsive/responsible bidder whose 
total aggregate price is low. 

§ 12—50.404 Schedule format. 

Set forth below is an example of a 
Schedule format suitable for use in 
solicitations: 


Item 

No. 

Supplies, services and transiwrtatton 

Estimated 

quantity 

Unit Unit Amount 

price 

1 

For a Type I casket, standard sire, supplies and services in 
accordance with specifications. 

For a Type 11 casket, standard sire, supplies and services 


. Each. 

2 


. Each. 

3 

4 

5 

in accordance with significations. 

For u Shipping Case, standard sire, in accordance with 
specifications. (For use with Item 1 or2above.) 

For a Type I casket, exceeding standard sire, supplies and 
services in accordance with specifications. 

For a Type 11 casket, exceeding standard sire, supplies and 


. Each. . 1 

Each.. 

_ Each__ ... 

1. 

services in accordance with specifications. 

For Shipping Case, exceeding standard sire, in accordance 
with specifications. (To be used with Item 4or 5 above.) 

For transportation of remains, in accordance with specifi¬ 
cations and as provided for in i>aragrapii3 (b) and (c) of 
the 44 Area of Performance” clause of this contract. 


. Each-.j 

. -(Loaded mile)... __. J 





§ 12—50.105—1 Requirements. 

Requirements 

(a) This is a requirements contract for 
the supplies or services specified in the 
Schedule, and for the period set forth In 
this contract. Delivery of supplies or per¬ 
formance of services shaU be made only as 
authorized by orders issued in accordance 
with the clause entitled “Delivery Orders and 
Invoices". The quantities of supplies or serv¬ 
ices specified herein are estimates only and 
are not purchased hereby. Except as may be 
otherwise provided herein, in the event the 
Government’s requirements for supplies or 
services set forth in the Schedule do not 
result in orders in the amounts or quantities 
described as “estimated” or “maximum” in 
the Schedule, such event shall not constitute 
the basis for an equitable price adjustment 
under this contract. 

(b) The Government shall order from the 
Contractor all the supplies, services, and 
transportation set forth in the Schedule 
which are required to be purchased by the 
Government activity named herein, and the 
Contractor shall furnish to the Government 
such supplies, services, and transportation as 
may be ordered by the Contracting Officer. 
The Government, however, reserves the right 
not to order supplies and services under this 
contract in instances where the body is re¬ 
moved from the area for medical, scientific, 
or other cogent reason. In the event of an 
epidemic or other emergency, the Contractor 
shall not be required to provide services in 
excess of the capacity of his facilities. 

§ 12—50.405—2 Contract period. 

Contract Period 

Any contract awarded as a result of bids 
submitted under this Invitation for Bids 
shall extend from_through 


§ 12—50.405 General provisions. 

The following general provisions shall, 
if appropriate, be included in contracts 
for mortuary services. 

§ 12—50.405—3 Area of performance. 

Area of Performance 

(a) The area of performance is specified 
in Attachment 1 to this contract. This con¬ 
tract includes taking possession of the re¬ 
mains at the place where they are located, 
transporting them to the Contractor’s place 
of preparation and transporting them there¬ 
after to a place designated by the Contract¬ 
ing Officer. The Contractor shall not be en¬ 
titled to reimbursement for transportation 
(see Item 5 of the Schedule) when both 
the place where the remains were located 
and the delivery point are within the area 
of performance. 

(b) If remains are located outside the 
area of performance, the Government may 
call on the Contractor or obtain the services 
elsewhere. If the Government calls on the 
Contractor, the Contractor shall be paid the 
amount per mile indicated in the Schedule 
under Item 5 for the number of mile 5 re * 
quired to transport the remains by a reason¬ 
able route from the point where located to 
the boundary of the area of performance, 
the Government elects to have the remal 
brought into the area of performance 7 
some other means, it may require the Con¬ 
tractor to perform after the remains 
within the area of performance. 

(c) The Government may require the Con¬ 
tractor to deliver remains to any point wit 
one hundred (100) miles of the area of P* 
formance. In this case the Contractor s 
be paid the amount per mile indicate 
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. Schedule under Item 5 for the number 
5 n^les required to transport the remains by 
i reasonable route from the boundary of the 
i of performance to the delivery point. 

§ 12-50. 105—4 Specifications. 
Specifications 

Armed Services Speciflcations, Care of Re- 
rnAms of Deceased Personnel, hereinafter re- 
Qed to as “Speciflcations/’ are attached 
e:o and made a part of this contract. 

|§ 12-50. 105—5 Using activities. 

Using Activities 

, Contracting Officers of the following activi¬ 
ties may order services and supplies under 

s contract: 


:§ 12-50.105-6 Delivery orders and in¬ 
voices. 

Delivery Orders and Invoices 

Delivery orders for supplies or services 
ihall be issued by the Contracting Officer and 
ill set forth (1) the supplies or services 
ng ordered, (ii) the quantities to be fur- 
ihed, (ill) delivery or performance dates, 
(tv) place of delivery or performance, (v) 
ng and shipping instructions, and (vl) 
foe address to which Invoices for services 
dered under this contract shall be sent, 
ndments to delivery orders may be made 
by the Contracting Officer issuing the order. 

delivery order or change order shall 
cite the funds from which payment for the 
supplies or services ordered shall be made. 

§ 12-50.105— 7 Delivery and perform¬ 
ance. 

Delivery and Performance 

(a) Except as otherwise herein provided, 
She Contractor shall furnish the material 
and perform the services specified 
i each case as promptly as possible but In 
to event later than thirty-six (36) hours 
~fter the Contractor has received notlflca- 
lon to remove the remains, exclusive of the 
i necessary for the Government to in- 
' and check results of preparation. The 
'eminent may, at no additional charge, 
Hire the Contractor to hold the remains 
for an additional period not to exceed 
■*7*nty-two (72) hours from the time the 
nains are casketed and final inspection 
apleted. 

, ^ 111 no case will shipment be made until 
Contractor certifies that the remains will 
e In an acceptable state of preservation upon 
delivery. The Contractor shall not be 
>baible for notifying the consignee of 
me of arrival of shipped remains. 

§ 12-50.105-8 Subcontracting. 
Subcontracting 
*o contract shall he made by the Con- 
an y other party for furnishing 
rnr nnlv work or scrv ^ ces herein contracted 
without the written approval of the Con- 
Cv ng Officer. This provision does not apply 
atract8 °f employment between the 
factor and his personnel. 

§ 12-50.405—9 Additional default pro¬ 
vision. 

Additional Default Provision 

ciaul^! ® lause supplements the “Default” 

^ U3Q of this contract. 

contract may be terminated for 
(XOi v 7 ltten notice without the ten 
(D in specified under paragraph 

Perfo[m«L the r Defaultt ’ clause U during the 
ance of this contract: 


(1) The Contractor, through circumstances 
reasonably within his control or that of per¬ 
sons In his employ, performs any act or acts 
under or in connection with this contract, or 
fails In the performance of any service under 
this contract, and such acts or failures may 
reasonably be considered to reflect discredit 
upon the Coast Guard in fulfilling its respon¬ 
sibility for proper care of remains; 

(2) The Contractor, either by his own act 
or through persons In his employ, solicits rel¬ 
atives or friends of the deceased to purchase 
supplies or services not provided for under 
this contract (the Contractor may furnish 
supplies or arrange for services not provided 
for under this contract, only where such other 
supplies or services are voluntarily requested, 
selected and paid for by the representatives 
of the deceased); 

(3) The services, or any part thereof, to 
be performed under this contract are, with¬ 
out the written authorization of the Con¬ 
tracting Officer, performed by an individual, 
partnership, corporation, or other person or 
business association whatsoever, other than 
the Contractor to whom this contract is 
awarded, his employees and members of the 
firm; 

(4) The Contractor refuses to perform the 
services required for any particular remains; 
or 

(5) The Contractor advertises In any way 
that he has a contract for mortuary services 
with the Government. 

(c) All other provisions of the “Default” 
clause shall apply to a termination made pur¬ 
suant to this “Additional Default Provi¬ 
sion” clause. 

§ 12—50.405—10 Inspection. 

Inspection 

All services, material, and workmanship 
shall be subject to inspection and test by 
representatives of the Government. For this 
purpose, the Contractor shall allow inspec¬ 
tors and other representatives of the Con¬ 
tracting Officer free access to the plant and 
operations at all reasonable times and shall 
furnish such facilities, supplies, and services, 
as may be required. 

§ 12—50.405—11 Group interment. 

Group Interment 

Fayments to the Contractor for supplies 
and services provided for remains to he 
interred as a group shall be made on the 
basis of the number of caskets furnished 
rather than on the basis of the number of 
persons in the group. 

§ 12—50.105—12 Professional require¬ 
ments. 

Professional Requirements 

The Contractor shall meet all State and 
local licensing requirements and shall fur¬ 
nish the highest quality of professional serv¬ 
ices. Preparation and transportation of 
remains shall be performed in accordance 
with all applicable Federal, State, and local 
health laws, statutes, and regulations. The 
Contractor shall obtain and furnish all 
necessary health department and shipping 
permits at no additional cost to the Govern¬ 
ment and shall insure that all necessary 
health department permits are in order for 
disposition of the remains. 

§ 12—50.405—13 Facility requirements. 

Facility Requirements 

The Contractor's building shall have com¬ 
plete facilities Tor maintaining the highest 
standards of solemnity, reverence, and 
assistance to the family, and for prescribed 
ceremonial services. The preparation room 
shall be clean, sanitary, and adequately 
equipped. The Contractor shall have, or be 


able to obtain, catafalques, church trucks 
and equipment for Protestant, Catholic, and 
Jewish services. The funeral home, furnish¬ 
ings , grounds, and surroundings area shall 
be carefully maintained so as to present a 
clean and well-kept appearance. 

§ 12—50.405—14 Preparation history. 

Preparation History 

For each body prepared, or Ln the case of 
group interment for each casket handled, 
the Contractor shall state briefly the results 
of the embalming process on a certificate 
furnished by the Contracting Officer. 

§ 12—50.405—15 Changes. 

Changes 

The Contracting Officer may at any time, 
by a written order, and without notice to 
the sureties, if any. make changes in or addi¬ 
tions to speciflcations, issue additional In¬ 
structions, require modified or additional 
work or services within the scope of the con¬ 
tract, and change the place of delivery, 
method of shipment, or the amount of Gov¬ 
ernment-furnished property. If any such 
change causes an increase or decrease in the 
cost, or in the time require for, the per¬ 
formance of this contract, an equitable ad¬ 
justment shall be made in the contract 
price, or time of performance, or both, and 
the contract sliall be modified In writing 
accordingly. Any claim by the Contractor for 
adjustment under this clause must be as¬ 
serted within thirty (30) days from the date 
of receipt by the Contractor of the notifica¬ 
tion of change; provided, however, that the 
Contracting Officer, if he decides that the 
facts justify such action, may receive and 
act upon any such claim asserted at any 
time prior to final payment under this con¬ 
tract. Failure to agree to any adjustment 
shall be a dispute concerning a question of 
fact within the meaning of the “Disputes" 
clause of this contract. However, nothing In 
this clause shall excuse the Contractor from 
proceeding with the contract as changed. 

§ 12-50.405-16 Inconsistent provisions. 

Inconsistent Provisions 

In the event of any inconsistency in the 
provisions of any of the parts of this con¬ 
tract. the following order shall control: 
Schedule (Part I); General Provisions (Part 
II); and Military Specification MIL-C-9876 
as in effect on the date of this contract. 

§ 12—50.405—17 CxHmlination. 

Coordination 

Necessary coordination shall be effected 
with the Contractor’s funeral director on all 
funeral arrangements, which shall include 
the time remains will be ready for inspec¬ 
tion, viewing and shipment, time and place 
of religious services, time and place of In¬ 
terment, and shipping schedules, and final 
disposition of remains. 

§ 12—50.405—18 Preparation of remains 
at oilier tliun contractor's establish¬ 
ment. 

Preparation of Remains at Other Than 
Contractor’s Establishment 

Preparation of remains at a place other 
than the Contractor’s establishment shall 
require the concurrence of the Contracting 
Officer. 

§ 12—50.405—19 Major restorative art. 

Major Restorative Art 

The Contractor shall advise the Contract¬ 
ing Officer promptly of any need for major 
restorative art technique (restoration of 
facial contours, such as nose, ears, mouth, 
chin, etc.) required for any*remains prepared 
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under this contract to permit the viewing 
of remains at final destination, and upon 
the direction of the Contracting Officer, shall 
perform such restoration. The cost of such 
restoration shall be allowed as approved by 
the Contracting Officer. 

,§12—50.405—20 Passenger car. 

Passenger Car 

When a passenger car Is required to trans¬ 
port members of the immediate family to the 
funeral service and, if necessary, to the 
selected terminal and return, the cost shall 
be allowed as approved by the Contracting 
Officer. 

§ 12-50.405-21 Definitions. 

Insert the clause set forth in FPR 
1 -7.101-1 under the conditions and in the 
manner prescribed therein. 

§ 12-50.405-22 Payments. 

Insert the clause set forth in FPR 
1 -7.101-7 under the conditions and in 
the manner prescribed therein. 

§ 12-50.405-23 Assignment of claims. 

Insert the clause set forth in FPR 
1-30.703 under the conditions and in the 
manner prescribed therein. 

§ 12—50.405—24 Federal, State, and local 
taxes. 

Insert the clause set forth in FPR 
1-11.401-1 under the conditions and in 
the manner prescribed therein. 

§ 12—50.405—25 Termination for con¬ 
venience of the Government. 

Insert the clause set forth in FPR 
1-8.705-1 under the conditions and in 
the manner prescribed therein. 

§ 12-50.405-26 Default. 

Insert the clause set forth in FPR 
1-8.707 under the conditions and in the 
manner prescribed therein. 

§ 12-50.405-27 Disputes. 

Insert the clause set forth in FPR 
1 -7.101-12 under the conditions and in 
the manner prescribed therein. 

§ 12—50.405—28 Convict labor. 

Insert the clause set forth in FPR 
1-12.203 under the conditions and in the 
manner prescribed therein. 

§ 12-50.405-29 Contract Work Hours 
and Safety Standards Act—overtime 
compensation. 

Insert the clause set forth in FPR 
1-12.303 under the conditions and in the 
manner prescribed therein. 

§ 12—50.405—30 Officials not to benefit. 

Insert the clause set forth in FPR 
1-7.101-19 under the conditions and in 
the manner prescribed therein. 

§ 12-50.405—31 Covenant against con¬ 
tingent fees. 

Insert the clause set forth in FPR 
1-1.503 under the conditions and in the 
manner prescribed therein. 

§ 12—50.405—32 Gratuities. 

Insert the clause set forth in DOTPR 
12-7.150-1. 


§ 12—50.405—33 Equal opportunity. 

Insert the clause set forth in FPR 1- 
12.803-2 under the conditions and in the 
manner prescribed therein. 

§ 12—50.405—34 Examination of rec¬ 
ords. 

In accordance with the instructions in 
FPR 1-7.101-10, insert the clause set 
forth therein in negotiated contracts. 

§ 12—50.406 Procurement by purcliuse 
orders. 

Where no contract exists and use of 
a purchase order is appropriate, such 
services shall be obtained by use of a 
DD Form 1155 (Order for Supplies and 
Serwces/Request for Quotations) and 
DD Form 1155r “General Provisions" 
which shall be altered by: 

(a) Adding the following clauses to 
the Schedule: 

(1) The Specification Clause in § 12- 

4.5005- 4; 

(2) The Delivery and Performance 
clause in § 12-5.5005-7; 

(3) The Subcontracting clause in 
§ 12-4.5005-8; 

(4) The Inspection clause in § 12- 

4.5005- 10; 

(5) The Professional Requirements 
clause in § 12-4.5005-12; 

(6) The Facility Requirements clause 
in § 12-4.5005-13; 

(7) The Preparation History clause in 
§ 12-4.5005-14. 

(b) Adding the Additional Default 
Provision clause in § 12-50.405-9 in the 
Schedule, with the following substitution 
for paragraph (a) and the first sentence 
of paragraph (b) of that clause: 

(1) This clause supplements the 
“Termination for Default" clause of this 
contract. 

(2) This contract may be terminated 
for default by written notice if during 
the performance of this contract. 

(c) Substituting the Changes clause 
in § 12-50.405-15 for paragraph 17. 


PART 12-60—CONTRACT APPEALS 

Sec. 

12-60.000 Scope of part. 

Subpart 12-60.1—Contract Appeals Board 

12-60.101 Establishment. 

12-60.102 Qualification of members. 

12-60.103 Authority and duties of the 

Board and Its members. 
12-60.104 Authority and duties of the 
Chairman. 


Subpart 12—60.2—Contract Appeal Procedures 


12-60.201 

General. 

12-60.202 

Notice of appeal. 

12-60.203 

Forwarding of appeals. 

12-60.204 

Duties of the contracting 
officer. 

12-60.205 

Appellant’s election as to pro¬ 
cedure. 

12-60.206 

Procedure for submission on 
written record. 

12-60.207 

Conference hearing procedure. 

12-60.208 

Pleadings. 

12-60.209 

Motions. 

12-60.210 

Prehearing conference. 

12-60.211 

Service of papers. 

12-60.211-1 

Notation; copy to other party. 


Sec. 

12-60.212 Depositions and discovery. 

12-60.213 Prehearing briefs. 

12-60.214 Notice of hearing; where and I 

when held. 

12-60.215 Unexcused absence of a party. 
12-60.216 Nature of hearings. 

12-60.217 Examination of witnesses. 

12-60.218 Copies of papers. 

12-60.219 Posthearing briefs. 

12-6C.220 Transcript of proceedings. 

12-60.221 Settling the record. 

12-60.222 Representation of parties. 

12-60.223 Settlement. 

12-60.224 Decisions. 

§12-60.000 Scope of pari. 

This part establishes the Department 
of Transportation Contract Appeals] 
Board, prescribes its functions and pro¬ 
cedures, provides for the appointment of I 
a Chairman and members of the Board, 
and authorizes the members of the Board | 
to act. 

Subpart 12-60.1—Contract Appeals 
Board 

§ 12-60.101 Establishment. 

A Department of Transportation Con-1 
tract Appeals Board (Board) is estab-| 
lished. The Secretary of Transportation 
(Secretary) appoints and terminates the| 
appointments of the members of 
members of the Board, and designate 
one of them as Chairman. The Board is | 
responsible directly to the Secretary. 

§ 12—60.102 Qualifications of members I 

Each member of the Board must be a | 
qualified attorney who is admitted to 
practice before the highest court of a 
State or the District of Columbia, and 
shall be a civilian employee or a commis-1 
sioned officer of the Department. 

§ 12—60.103 Authority ami duties of thej 
Board and its members. 

The Board acts for the Secretary in I 
hearing and deciding: 

(a) Appeals by contractors from deci- , 
sions made by contracting officers under 
contracts which provide for such an ap- 
peal to the Secretary; and 

(b) Other matters as directed by the| 
Secretary. 

In each case, the Board shall make a Anal I 
decision which is impartial, fair, and ju» 
to the parties and is supported by ujc 
record of the case and the law. The mem¬ 
ber or members assigned to hear an ap¬ 
peal have authority to act for the Boara | 
in all matters with respect to such aj£ 
peal, except that the filial decision is I 
made by a majority of a panel of Boara 
members designated by the Chairman for 
that purpose. No member may act for^ , 
Board or participate in a decision ii 
has participated directly in any asp** I 
the award or administration of the c • I 
tract involved. 

§ 12-60.104 Authority and duties of the 
Chairman. * 

The Chairman is delegated authority 
over and is responsible for: . 

(a) The internal organization ana * j 
ministration of the Board; 
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(b) The receipt and custody of all pa- 
ond material relating to contract 

(c) The assignment of a member or 
members of the Board to act for the 
ioard in each appeal and the assignment 
f the panel of Board members to decide 

leach appeal; 

(d) The designation of an acting 
iian during his absence, disqualifi¬ 
cation. or disability; and 

Me) The promulgation of additional or 
Elemental rules of procedure, not in¬ 
stent with those established by the 
etary. 

Subpart 12-60.2—Contract Appeal 
Procedures 

§ 12—60.201 General. 

(a) It is the intent of the rules in this 
.part to provide for the just and inexpen¬ 
sive determination of appeals without 

accessary delay. It is the objective of 
: Board’s preliminary procedures to 
.joura^e full disclosure of relevant and 
jaterial facts, and to discourage sur¬ 
prise. Each specified time limitation is a 
naximum. and should not be fully ex¬ 
hausted if the action described can be ac- 
mplished in a shorter period. The 
jard may extend any time limitation 
(except the time specified in the contract 
for filing the notice of appeal) for good 
cause. 

(b) For the purposes of this part — 

, (1) “The parties” means the appellant 
and the Contracting Officer; 

(2) “Appellant” means the Contractor 

who appeals; and 

^(3) “Contracting Officer” means the 
government Contracting Officer whose 
decision is appealed, or his successor. 

L (c) Ordinarily, the appellant has the 

burden of proof. 

§ 12-60.202 Nolice of appeal. 

f An appeal from a decision of a Con- 
°® cer is made by sending a 
ntten notice of appeal to the Contract- 
m? Officer addressed to the Secretary, 
he notice shall be mailed or filed within 
J? days after the date of receipt of the 
contracting Officer's decision, unless a 
£jyerent time is provided in the contract, 
ne Contractor shall sign the notice, 
C • the contr act involved and the 
TOn appealed from, and state that he 
ing * rom that decision. A gen- 
ai letter of complaint objecting to some 
uon taken may be considered not to 
a notice of appeal. The notice should 
r/ : specify the part or parts 
me decision from which the appeal is 
and slloul d state the reason why 
E™ parts are erroneous. The notice of 
ecuon referred to in § 12-60.205. and 
referred to in § 12-60.208, 
K, flw with, or 85 part of. the 
C0Uce of appeal. 

* , -~ 60 -2O3 Forwarding of appeals. 

Conh^ ecelvin8 a notice of appeal, the 
° fflcer sha11 endorse on the 
jfefrr “d the copies the date of mail- 
(ileri h < ? at€ of receipt if otherwise 
tice ™V haU imme diately send the no- 

docketh, d ^L e copy to the Board for 
1 ^h e Board shall promptly ad¬ 


vise the appellant and the Contracting 
Officer of the receipt of the original no¬ 
tice of an appeal (whether received from 
the Contracting Officer or otherwise), 
and shall furnish the appellant a copy 
of the rules in this part and advise him 
of his option of procedures. 

§ 12—60.201 Duties of the Contracting 
Officer. 

Within 30 days after the first written 
notice to him that an appeal has been 
taken, the Contracting Officer shall send 
to the Board an appeal file, consisting of 
the originals or true copies of the follow¬ 
ing: 

(a) The findings of fact and the deci¬ 
sion from which the appeal is taken, and 
the letters or other documents of claim 
in response to which the decision was 
issued; 

(b) The contract and pertinent specifi¬ 
cations, plans, drawings, modifications, 
change orders, and amendments; 

(c) All correspondence between the 
parties relating to the dispute; 

(d) Transcripts of any testimony taken 
in connection with the dispute, and any 
affidavits or statements of any witnesses 
that were considered by the Contracting 
Officer in reaching his decision; and 

(e) Any additional data that the con¬ 
tracting officer may consider pertinent. 

The contracting officer shall retain a 
complete copy of the appeal file, except 
for voluminous exhibits of which the 
appellant has identical copies, or which 
the appellant has had the opportunity 
to inspect. At the time the file is sent to 
the Board he shall so notify the appel¬ 
lant, provide him with a listing of its 
contents, and advise him that he may 
examine it at the office of the Contract¬ 
ing Officer or the Board. As soon as pos¬ 
sible the appellant should suggest to the 
Board any additional documentation he 
considers pertinent for inclusion in the 
appeal file. The Board may order the 
inclusion of the suggested material. 

§ 12—60.205 Appellant’s election as to 
procedure. 

(a) The appellant may elect to have 
the appeal considered upon: 

(1) The written record, without oral 
hearing (§ 12-60.206) ; 

(2) A conference hearing (§ 12- 
60.207): or 

(3) A hearing under the Board’s regu¬ 
lar procedure. 

(b) The appellant shall notify the 
Chairman of the Board of his election 
within 30 days after the date he receives 
the Contracting Officer’s notice of 
transmittal of the appeal file under 
§ 12-60.204. 

(c) For good cause, at the timely re¬ 
quest of the Contracting Officer or on 
the Board’s own motion, the Board may 
direct that the parties follow either the 
conference hearing procedure or the 
regular procedure if the appellant has 
elected to have the appeal considered 
upon the written record; or it may direct 
that the parties follow the regular proce¬ 
dure if the appellant has elected to have 
the appeal considered under the con¬ 
ference hearing procedure. 


§ 12—60.206 Procedure for submission 
on written record. 

If the appeal is considered on the 
written record, the pleadings specified in 
§ 12-60.208 are not required. The appel¬ 
lant may submit to the Board any addi¬ 
tional relevant material for the record 
within 45 days after the date he receives 
the Contracting Officer’s notice of trans¬ 
mittal of the appeal file under § 12— 
60.204. The Contracting Officer shall 
submit any answering material within 30 
days after the date he receives the ma¬ 
terial submitted by the appellant. There¬ 
after the record shall be settled as pro¬ 
vided in § 12-60.221 after at least 15 days 
notice to the parties by the Board. The 
Board may permit the record to be sup¬ 
plemented by oral argument and by 
briefs. 

§ 12-60.207 Conference hearing proce¬ 
dure. 

(a) General. This procedure provides 
a means for hearing and deciding ap¬ 
peals which is more expeditious and in¬ 
formal than the regular procedure set 
forth in the rules in this part. It may be 
of particular value when the appellant 
regards only limited additional testimony 
and oral argument as necessary to sus¬ 
tain his case on the written record. 

(b) Pleadings and issues. Under the 
conference hearing procedure, pleadings 
are not required. The issues are those 
raised by the appellant’s claim letter and 
the Contracting Officer’s decision or 
those identified at a prehearing 
conference. 

(c) The hearing. The hearing consists 
of an informal conference at which the 
evidence is presented and discussed by 
the witnesses. The presiding Board mem¬ 
ber controls the course of the hearing. 
He may vary the order of presentation so 
that all evidence on a particular issue is 
received at the same time and he may 
refuse to receive any evidence or argu¬ 
ment on matters not directly in issue or 
any repetitive, irrelevant, prejudicial, or 
improper material. The presiding Board 
member may also develop facts, obtain 
admissions, stipulations, and concessions 
through questioning parties and 
witnesses. 

(d) Evidence and arguments—how 
presented. Evidence and argument is 
presented by the witnesses and the par¬ 
ties without regard to the formal order 
of proof. The technical rules of evidence 
do not apply, but the Board may refuse 
to consider any statements or documents 
which are not of sufficient probative 
weight as to be considered ‘'substantial” 
evidence. Although witnesses are not sep¬ 
arately and sequentially examined and 
cross-examined, questioning and cross¬ 
questioning may be permitted when 
needed to get relevant information on the 
record or to test the credibility of wit¬ 
nesses. Evidence and argument may be 
limited to matters directly in issue. 

(e) Other rules. All of the rules in this 
part, except §§ 12-60.208 and 12-60.216, 
apply to appeals considered under the 
conference hearing procedure. 
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§ 12-60.208 Pleadings. 

(a) Unless he elects to have the appeal 
considered on the written record or under 
the conference hearing procedure, the 
appellant shall, within 30 days after re¬ 
ceipt of the Contracting Officer’s notice 
of transmittal of the appeal file under 
§ 12.60.204, file with the Board an origi¬ 
nal and two copies of a complaint setting 
forth a concise statement of each of his 
claims, alleging the basis, with appro¬ 
priate reference to contract provisions, 
for each claim, and the dollar amount 
claimed. If the Board orders a complaint 
to be filed, the complaint shall be filed 
within the time specified in the Board’s 
order. 

(b) Within 30 days after the date of 
receipt of the complaint, the Contracting 
Officer shall file with the Board an orig¬ 
inal and two copies of an answer, setting 
forth a concise statement of his defense 
to each claim asserted by the appellant. 

(c) Although no particular form or 
formality is required, the complaint and 
answer shall fulfill the generally recog¬ 
nized requirements for pleading. 

§ 12—60.209 Moiions. 

Motions are made by filing an original 
and two copies thereof together with any 
supporting papers, with the Board. Mo¬ 
tions may also be made upon the record, 
in the presence of the other party, at a 
prehearing conference or a hearing. The 
Board shall consider any timely motion: 

(a) For extension of time or to cure 
defaults; 

(b) To require that a pleading be made 
more definite and certain, or for leave 
to amend a pleading; 

(c) To dismiss for lack of jurisdiction; 
to dismiss for failure to prosecute; or to 
grant summary relief because a pleading 
does not raise a justiciable issue; 

(d) For discovery, for interrogatories 
to a party, and for the taking of 
depositions; 

(e) To reopen a hearing; or to recon¬ 
sider a decision; or 

(f) For any other appropriate order. 

The Board may, on its own motion, 

initiate any such action by notice to the 
parties. Unless a longer time is allowed 
by the Board, a party who receives a 
motion shall file any answering material 
within 20 days after the date of receipt. 
The Board shall make an order on each 
motion that is appropriate and just to 
the parties, and upon conditions that will 
promote efficiency in disposing of the ap¬ 
peal. The Board may permit oral hearing 
or argument on motions, and may require 
the presentation of briefs. Motions to 
reconsider a decision must be made 
within 30 days after the date of receipt of 
the decision. 

§ 12—60.210 Prehearing conference. 

The Board may, upon the request of 
either party, or upon its own motion, 
require the parties to appear for a pre- 
hearing conference to consider— 

(a) Simplification or clarification of 
the issues; 

(b) Stipulations and admissions; 


(c) Limitations on the evidence and 
the number of witnesses whose testimony 
is to be presented; 

(d) Possibility of agreement on any of 
the issues in dispute; and 

(e) Any other matter that may aid in 
the disposition of the appeal. 

The presiding Board member shall 
reduce results of the conference to writ¬ 
ing. The results are a part of the record. 

§ 12—60.211 Service of paper*. 

Except for the appeals file, a copy of 
each document and each communication 
to the Board shall be served upon the 
other party at the time it is filed with 
or sent to the Board. Service of papers 
shall be made personally or by mail. 

§ 12—60.211—1 Notation; copy to other 
party. 

Except for the appeal file, each written 
communication to the Board from or on 
behalf of the Contracting Officer or the 
appellant shall include a notation or 
statement that a copy has been served 
on or sent to the other party. The letter 
to the Board transmitting the appeal file 
shall indicate that a copy of the letter 
and a list of the documents have been 
sent to the appellant. 

§ 12—60.212 Deposition* and discovery. 

(a) Depositions . (1) After an appeal 
has been docketed, the Board may, for 
good cause, order the taking of the 
testimony of any person, by deposition 
upon oral examination or written inter¬ 
rogatories. A party’s application for the 
order shall specify whether the deposi¬ 
tion is for (i) the purpose of discovery, 
or (ii) use as evidence. 

(2) The taking of evidentiary deposi¬ 
tions will not ordinarily be ordered un¬ 
less it appears that it is impracticable 
to present the witness’ testimony at the 
hearing of the appeal, or unless a hearing 
has been waived and the case submitted 
on the written record pursuant to § 12- 
60.206. Testimony taken by deposition 
shall not be considered part of the evi¬ 
dence in the hearing of an appeal unless 
and until it is offered and received in 
evidence. It shall not ordinarily be re¬ 
ceived in evidence if the witness can 
testify personally at the hearing, ex¬ 
cept that depositions may be used to 
contradict or impeach the testimony of 
witnesses. 

(b) Inspection of documents. For good 
cause, the Board may order any party to 
produce and permit the inspection and 
copying or photographing of designated 
documents, not privileged, regarding any 
matter that is relevant to the appeal. 

(c) Admission of facts. For good cause 
shown, the Board may permit a party to 
serve upon the opposing party a request 
for the admission of specified facts. 

(d) Orders of the Board. The time, 
place, and manner of taking depositions, 
producing documents, or making admis¬ 
sions under this section shall be governed 
by the order of the Board. 

§12—60.213 Prehearing briefs. 

Either party may file a prehearing 
brief, and the Board may require both 


parties to submit prehearing briefs. Such! 
a brief should be filed at least 15 days! 
before the date set for hearing. 

§ 12—60.214 Notice of hearing; niicrcl 
and when held. 

Hearings are held in Washington. D C 
except that upon request reasonably] 
made and upon good cause shown, the! 
Board in its discretion may set the hear-] 
ing at another location. Hearings are] 
scheduled by the Board with due con-| 
sideration to the regular order of appeals,! 
the desires of the parties, the requirement] 
for just and inexpensive determination] 
of appeals without unnecessary delay,] 
and other pertinent factors. The parties] 
shall be given at least 15 days’ notice of] 
the time and place set for hearings. 

§ 12—60.215 Unexcused absence of u 
party. 

The unexcused absence of a party at 
the time and place set for hearing does 
not delay the hearing. In such a case, the 
hearing proceeds and the case is con¬ 
sidered to be submitted on the written 
record by the absent party, as provided 
in § 12-60.206. 

§12—60.216 Nature of hearings. 

Hearings shall be as informal as may 
be reasonable and appropriate under the 
circumstances. Subject to the discretion 
of the presiding Board member as to the 
extent and manner of the presentation of 
such evidence, the appellant and the 
Contracting Officer may offer any rele¬ 
vant evidence that would be admissible 
under the generally accepted rules of 
evidence applied in the courts of the 
United States in nonjury trials. In gen¬ 
eral, admissibility depends on relevancy 
and materiality. Letters or copies 
thereof, affidavits, or other evidence may 
be admitted in the discretion of the 
presiding Board member. The weight to 
be attached to evidence presented in any 
particular form is within the discretion 
of the Board, after considering the cir¬ 
cumstances of the particular case. The | 
Board may in any case require evidence | 
in addition to that offered by the parties. 

§12—60.217 Eumftiatkm of witnesses. 

Witnesses before the Board may be ex¬ 
amined orally under oath or affirmation, j 
If the testimony of a witness is not given 
under oath the Board shall warn the 
witness that his statements are subject j 
to sections 287 and 1001 of title 18, 
United States Code, and any other provi- 1 
sions of law imposing penalties for know- j 
ingly making false representations in 
connection with claims against the 
United States. 

§12-60.218 Copies of paper*. 

A true copy may be substituted for any 
book, record, paper, or other document 
that has been received in evidence, n 
this is done, an identical copy shall d* 
furnished to the other party. 

§12—60.219 Postliearing briefs. 

Posthearing briefs may be submitted 
upon such terms as may be agreed upo 
by the parties, or as may be directed . 
the presiding Board member. 
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§ 12-60.220 Transcript of proceedings. 

Unless the Board otherwise orders, 
testimony and argument at hearings 
shall be reported verbatim. Any party to 
a hearing may buy a transcript of the 
proceedings at rates fixed by contract 
between the Board and the reporter, or 
equivalent rates if the proceedings are 
reported by an employee of the United 
States. 


§ 12-60.22 1 Settling the record. 

(a) A case which is heard is ready for 
decision upon receipt of transcript, or 
upon receipt of briefs when briefs are to 

be submitted. 

(b) A case submitted on the record 
pursuant to § 12-60.206 is ready for deci¬ 
sion when the parties are so notified by 
the Board. At any time before the date 
that such a case is ready for decision, ei¬ 
ther party may, upon good cause shown, 
supplement the record with documents 
and exhibits that the Board considers 
relevant and material. 

(c) The Board may, upon its own mo¬ 
tion. call upon either party, with appro¬ 
priate notice to the other, for evidence 
that is considers relevant and material. 
The weight attached to any evidence of 
record is within the discretion of the 
Board. Either party may at any stage of 
the proceeding, on notice to the other 
party, question by objection the rele¬ 
vance or materiality of material in the 
record or offered into the record. 

(d) The Board record consists of the 
appeal file described in § 12-60.204 and 
any additional material filed with or 
heard by ihe Board, except material 
which the Board strikes or excludes. 

(e) This record is at all times available 
for inspection by either party, upon rea¬ 
sonable prior arrangement, at the office 
of the Board. Copies of materials in the 
record may, if practicable, be furnished 
to the appellant upon payment of the 
established fees for reproduction. 

§ 12-60.222 Representation of parties. 

An individual appellant may prosecute 
tosappeal in person; a corporation, by an 
officer; a partnership or joint venture, by 
a m ember; and any appellant may be 
represented by an attorney. The Con¬ 
tracting Officer is represented by Govern¬ 
ment counsel. 


§ 12-60.223 Settlement. 

A dispute may be settled at any time 
oerore the decision by the filing of a writ- 
{? n °ttce by the appellant withdrawing 
ms appeal or by written stipulation be- 
_een the appellant and the Contracting 
nicer, settling the dispute. Proceedings 
suspended while the parties are 
considering settlement. 

b 12-60.224 Decisions. 

decisions of the Board shall be 
h« ™ ded simultaneously to both par- 
t ? les of 016 B <>ard and all final 
inmI S . and deci sions are open for public 
Wa-iv tI0 ? a *' offices of the Board in 
Washington D.C. Decisions of the Board 
are made upon the record. 


PART 12-99—DEPARTMENTAL 
ORDERS 

Sec. 

12-99.000 Scope of port. 

DOT Order 4220.1. 

DOT Order 4200.4. 

DOT Order 4200,7. 

DOT Order 4400.3. 

§ 12—99.000 Scope of pari. 

This part contains the following De¬ 
partmental orders which pertain to pro¬ 
curement: 

(a) DOT Order 4220.1 (Subj: Prefixes 
for DOT contract numbers). 

(b) DOT Order 4200.4 (Subj: Unso¬ 
licited contract proposals). 

(c) DOT Order 4200.7 (Subj; Author¬ 
ity to make contractual commitments). 

(d) DOT Order 4400.3 (Subj: Estab¬ 
lishment of Department of Transporta¬ 
tion Procurement Regulations). 

(The text of the above orders follows] 

DOT Order 4220.1. Sijbj: Prefixes for DOT 
Contract Numbers 

1. Purpose. To establish prefixes for con¬ 
tract numbers 4ssued by the Department of 
Transportation. 

2. Cancellation. DOT 4200.3, Prefixes for 
Department of Transportation Contract 
Numbers, dated 12/22/67. 

3. Scope. The provisions of this order apply 
to the Office of the Secretary and the operat¬ 
ing administrations. In addition, pursuant to 
delegation by the National Transportation 
Safety Board (NTSB) under Section 5(m) of 
the Department of Transportation Act, this 
directive is applicable to the NTSB. 

4. Discussion. It Is desirable to have con¬ 
tract numbers for contracts issued by the 
Department prefixed by letter designations 
which will clearly identify the contracts by 
the Department, and within the Department 
by component, i.e., OST, operating adminis¬ 
tration or NTSB. Standardization of the 
numbering system to this extent will aid in 
the correct referral of inquiries about, or in¬ 
formation submitted under Department 
contracts. 

6. Procedures, a. All contracts, exclusive of 
purchase orders, issued by the Department 
will be identified by a number or combina¬ 
tion of letters and numbers. This will be 
prefixed by the appropriate symbols from the 
list below: 


Office of the Secretary_ DOT-OS 

Transportation Systems Center.. DOT-TSC 

U.S. Coast Guard_ DOT-CG 

Federal Aviation Administra¬ 
tion .... DOT-FA 

Federal Highway Administra¬ 
tion --- DOT-FH 

St. Lawrence Seaway Develop¬ 
ment Corporation_ DOT-SL 

National Transportation Safety 

Board __ DOT-SB 

Office of Supersonic Transport 

Development _ DOT-SS 

Federal Railroad Administra¬ 
tion --- DOT-FR 

Urban Mass Transportation Ad¬ 
ministration _ DOT-UT 

National Highway Traffic Safety 
Administration _ DOT-HS 


b. Identifying contract numbers and let¬ 
ters, other than the above required prefixes, 
will be established by each component of the 
Department. To the extent the above pre¬ 
scribed prefixes interfere with established 
control systems they may he omitted on 
purely Internal actions. 


c. When contracts are entered Into by one 
component for another, pursuant to a cross¬ 
servicing agreement, the contract number 
prefix will be that of the component for 
which the contract was prepared. 

For the Secretary of Transportation: 

Alan L. Dean, 

Assistant Secretary for Administration. 

DOT Order 4200.4, Subj: Unsolicited Con¬ 
tract Proposals 

1. Purpose. To state Department of Trans¬ 
portation policy on unsolicited contract pro¬ 
posals and prescribe procedures for their 
processing. 

2. Scope. The provisions of this order apply 
to the Office of the Secretary and the operat¬ 
ing administrations. In addition, pursuant 
to delegation by the National Transportation 
Safety Board under Section 5(m) of the 
Department of Transportation Act, this di¬ 
rective is applicable to the National Trans¬ 
portation Safety Board. 

3. Definition. An unsolicited contract pro¬ 
posal, hereinafter referred to as an unsolicited 
proposal, is an offer Initiated and submitted 
to the Department of Transportation by a 
prospective contractor, without solicitation 
from the Government, with the objective of 
obtaining a contract. 

4. Discussion. The Department of Trans¬ 
portation encourages prospective contractors 
to disclose to the Department, for purposes 
of evaluation, unique or novel Ideas or con¬ 
cepts which they have originated, conceived 
or developed, and own, and which have ap¬ 
plication to the work of this Department. 
However, it must be recognized that It is nor¬ 
mal practice for the Department to develop 
its own requirements, to solicit offers or bids 
and then to contract with the source that 
offers the best value. Many unsolicited pro¬ 
posals do not. In fact, contain Ideas or con¬ 
cepts which are proprietary to or owned by 
the submitter, and acceptance of proposals 
by the Department for evaluation must not 
imply a promise to pay, a recognition of nov¬ 
elty or originality, or any restriction on the 
use of information contained therein to 
which the Government would otherwise be 
entitled, nor does the fact that a procure¬ 
ment follows receipt of or is based on an 
unsolicited proposal In and of Itself justify 
sole source procurement. 

5. Policy, a. All unsolicited proposals shall 
be processed and evaluated In an expeditious 
manner. Proposals shall be acknowledged as 
soon after receipt as possible, and submitters 
shall be advised promptly as to the ultimate 
disposition of their proposals. 

b. A proposed procurement based on an 
unsolicited proposal Is subject to the same 
policies, regulations, and procedures (includ¬ 
ing those relating to sole source) as any 
other proposed procurement, and will be 
processed accordingly. 

6. Procedure, a. The head of each operating 
administration and the Chairman, National 
Transportation Safety Board, will designate a 
central office (hereinafter referred to as the 
central receiving office) for the receipt of un¬ 
solicited proposals. The Assistant Secretary 
for administration will designate a central re¬ 
ceiving office for those unsolicited proposals 
submitted to the Office of the Secretary. Each 
central receiving office will serve as a clearing 
house for unsolicited proposals submitted to 
its administration. 

It will: (1) Serve as the point of contact 
with the submitter, (2) maintain records 
showing the receipt and status of unsolicited 
proposals; and (3) coordinate with other ad¬ 
ministrations when appropriate. 

b. An information copy of central office 
designations and any Implementing Instruc¬ 
tions will be furnished to the Director of 
Installations and Logistics, OST. 
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c. To facilitate processing, prospective con¬ 
tractors should be urged to submit their pro¬ 
posals directly to the central receiving office, 
and to submit them whenever possible with¬ 
out restrictions on the use of technical data 
included therein. In cases where the submit¬ 
ter wants technical data included In the pro¬ 
posal to be used only for purposes of 
evaluation, he must specifically identify the 
data using the following endorsement: 

“The data in this proposal listed below 
shall not be used or disclosed, except for 
evaluation purposes: Provided, That if a 
contract is awarded to this submitter as a 
result of or in connection with the sub¬ 
mission of this proposal, the Government 
shall have the right to use or disclose this 
technical data to the extent provided in the 
contract. This restriction does not limit the 
Government's right to use or disclose any 
technical data which is not proprietary to 
the submitter or is obtained from another 
source without restriction. List of claimed 
proprietary data:’* (Here describe in detail 
the material claimed to be proprietary— 
mere page reference or general statements 
will not be acceptable). 

d. Proposals submitted without a restric¬ 
tive legend and those parts of proposals sub¬ 
mitted with the above legend which are not 
described in detail in the “List of Claimed 
Proprietary Data" will be considered as free 
of all restrictions. 

e. When unsolicited proposals are received 
by personnel outside of the central receiving 
offices, the recipient will record the date of 
receipt and immediately forward the pro¬ 
posal to the central receiving office designated 
by his administration. Since a prospective 
contractor may get certain legal rights upon 
the acceptance of a confidential disclosure of 
proprietary information, personnel should 
not read those proposals received prior to 
forwarding them to the central receiving 
office for processing. 

f. Prior to the acceptance of an unsolic¬ 
ited proposal for evaluation, a letter simi¬ 
lar to that set forth as Attachment 1 shall 
be sent to the submitter, stating the policies 
of the Department regarding the treatment 
of unsolicited proposals, and requesting an 
acknowledgement by the submitter. Pending 
receipt of the acknowledgement, the unsolic¬ 
ited proposal shall not be evaluated, but 
will be kept in safekeeping. If the letter 
forwarding the unsolicited proposal clearly 
indicates knowledge of the policies of the 
Department, an acknowledgement of receipt 
may be sent to the submitter, and evaluation 
commenced. An unsolicited proposal will not 
be accepted for evaluation where it contains 
a restrictive endorsement or proprietary no¬ 
tice other than that prescribed in 6c. When a 
submitter requests return of his unsolicited 
proposal without evaluation, or when for 
whatever reason an unsolicited proposal is 
not accepted for evaluation, all copies of the 
proposal shall be returned. 

g. If a proposal accepted for evaluation 
does contain proprietary data, employees re¬ 
ceiving the proposal must not disclose to 
parties outside the Government, without the 
written permission of the submitter, any 
proprietary information contained in it. 
Such information shall be safeguarded in 
the evaluation process and given only to 
those persons having an official need for the 
information for purposes of evaluation. 

h. After acceptance of the proposal, a 
prompt, thorough, and completely objective 
evaluation is required. If final evaluation 
cannot be accomplished within 60 days, the 
submitter shall be so notified. 

i. Prior to making a comprehensive eval¬ 
uation of a document apparently submitted 
as an unsolicited proposal, a determination 
shall be made that the document: (1) Con¬ 
tains sufficient technical and cost informa¬ 
tion to enable meaningful evaluation; and 


(2) does not merely offer to perform stand¬ 
ard services or to provide “off-the-shelf” 
articles. 

J. If a document does not meet these re¬ 
quirements, a comprehensive evaluation 
need not be made, and the document may be 
considered and handled as correspondence 
or advertising. In such cases a prompt reply 
shall be sent to the submitter, Indicating 
how the document is being interpreted and 
the reason(s) for not considering it a pro¬ 
posal. 

k. Whenever a decision is made to re¬ 
ject an unsolicited proposal, the central re¬ 
ceiving office will retain one copy In a secure 
file, and all other copies will be returned to 
the submitter. The submitter shall be in¬ 
formed of the reason (a) for rejection of his 
proposal. Consideration will be given to the 
possibility that the subject matter of the 
proposal may be of interest to another ele¬ 
ment of the Department. If this appears 
to be the case, the proposal should be for¬ 
warded to the central receiving office of the 
other element, and the submitter appropri¬ 
ately advised of the action. 

L If after the detailed evaluation it is 
determined that a contract should be negoti¬ 
ated on the basis of the proposal, or that 
competitive proposals should be solicited to 
attain the same or similar results as sug¬ 
gested by the submitter, an appropriate let¬ 
ter shall be sent to the submitter. 

m. The procfesslng of unsolicited proposals 
shall be closely coordinated with the ap¬ 
propriate offices of Counsel and Procurement 
or Contracting. 

5. Effective date. The policies set forth in 
this order are effective immediately. The pro¬ 
cedures required must be instituted no 
later than March 21,1968. 

Alan S. Boyd, 

Secretary of Transportation. 

Attachment 1 to Order 4200.4 
(Text reference: paragraph 6f above] 

Gentlemen: This is to acknowledge receipt 
of your unsolicited proposal of June 24, 1967, 
and to advise you of the policies of the De¬ 
partment of Transportation regarding the 
treatment accorded to unsolicited proposals. 

The Department of Transportation encour¬ 
ages prospective contractors to disclose to the 
Department, for purposes of evaluation, uni¬ 
que or novel ideas or concepts which they 
have originated, conceived or developed, and 
own and which have application to the work 
of the Department. However it must be rec¬ 
ognized that it is normal practice for the 
Department to develop its own requirements, 
to solicit offers or bids and then to contract 
with the source that offers the best value. 

Many unsolicited proposals do not, in fact, 
contain ideas or concepts which are proprie¬ 
tary to or owned by the submitter, and ac¬ 
ceptance of proposals by the Department for 
evaluation must not imply a promise to pay, 
a recognition of novelty or originality, or 
any restriction on the use of information 
contained therein to which the government 
would otherwise be entitled, nor does the fact 
that a procurement follows receipt of or is 
based on an unsolicited proposal in and of 
itself justify solo source procurement. 

To facilitate processing prospective con¬ 
tractors are urged to submit their proposals 
without restrictions on the use of technical 
data included therein. 

In cases where the submitter wants tech¬ 
nical data Included in the proposal to be 
used only for purposes of evaluation, he must 
specifically identify the data using the follow¬ 
ing endorsement: 

“The data in this proposal listed below 
shall not be used or disclosed except for 
evaluation purposes: Provided. That if a con¬ 
tract is awarded to this submitter as a result 


of or in connection with the submission of 
this proposal the Government shall have the 
right to use or disclose this technical data to 
the extent provided in the contract. This 
restriction does not limit the Government’s 
right to use or disclose any technical data 
which is not proprietary to the submitter 
or is obtained from another source without 
restriction. List of claimed proprietary data:” 
(Here describe in detail the materials claimed 
to be proprietary—mere page references or 
general statements will not be acceptable). 

Proposals submitted without the above 
restrictive legend and those parts of pro¬ 
posals submitted with the above legend which 
are not described in detail in the “List of 
Claimed Proprietary Data" will be considered 
as free of all restrictions. 

You are requested to acknowledge this let¬ 
ter and advise whether you wish your pro¬ 
posal to be evaluated. If your proposal con¬ 
tains a restrictive endorsement or proprietary 
notice other than that prescribed above you 
must either correct such notice or remove 
the proprietary material prior to acceptance 
of the proposal by the Department. Pending 
a reply from you, your proposal will not be 
accepted for evaluation, but will be held in 
safekeeping. 

Sincerely 


Order 4200.7, Subj: Authority bto Maks 
Contractual Commitments 


1. Purpose. This order describes the limita¬ 
tions on the authority of officers in the 
Department of Transportation (DOT) to 
obligate the Government in the award and 
administration of contracts. 

2. Does not apply. This order does not 
apply to grants-in-ald to State and local 
governments nor to agreements with other 
Federal agencies, but such grants-in-ald and 
agreements with other Federal agencies will 
not be committed nor entered into without 
appropriate authority. 

3. Scope. The provisions of this order 
apply to the office of the Secretary (OST) and 
the operating administrations. In addition, 
pursuant to delegation by the National 
Transportation Safety Board (NTSB) under 
Section 5(m) of the Department of Trans¬ 
portation Act, this directive Is applicable to 
the NTSB. 

4. Authority, a. Written authority—(\) 
Statutory officials of the Department who 
are specifically authorized to bind the Gov¬ 
ernment contractually may act as contracting 
officers and may delegate the authority to act 
as a contracting officer to other employees 
of the Department. 

(2) Such delegation shall be in writing 
and shall specify the limitations, if any. upon 
the authority delegated. All those acting as 
contracting officers will act strictly within 
their authority and will observe all limita¬ 
tions on their authority. 

b. Formal and Informal Commitments. 

(1) The contracting officer represents the 
Government in procurement transactions 
and, acting within the limitations of his au¬ 
thority, Is the agent of the Government to 
enter into, modify. Interpret, and administer 
contracts in accordance with laws and 
regulations. 

(2) No employee of DOT, other than ft 
contracting officer operating within the limi' 
tatlons of his authority, will enter into foimai 
contracts, authorize contract modifications, 
give Informal contractual commitments, 
otherwise bind, commit or obligate the Go * 
eminent contractually. Informal contractu 


commitments Include actions as: 

(a) encouraging a potential contractor 
incur costs prior to receiving a contract. 

(b) requesting or requiring a contI ^ c 
to make changes under a contract with 
formal contract modification; 
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(c) encouraging a contractor to incur costs 
under a cost reimbursable contract in excess 
of those costs contractually allowable; and, 
(d, committing the Government to a 
course of action with regard to a potential 
contract, contract change, claim or dispute. 

c. Contracting Officer's Representatives. To 
facilitate the conduct of business, a contract¬ 
ing officer may appoint personnel as his 
authorized representatives for specific 
actions, such as inspection, engineering, or 
expediting. Such appointments will be made 
in writing, and will clearly define the limits 
of authority. 

5 . Contract Discussions. A contracting 
officer or his authorized representative will 
be afforded the opportunity to participate 
in all discussions with contractors or poten¬ 
tial contractors when It Is likely that a 
proposed contract, official contract Inter¬ 
pretation, or change in terms of an existing 
contract will be discussed. 

Alan S. Botd, 
Secretary of Transportation . 

Order 4400.3. Establishment or Department 
op Tuansportatton Procurement Regula¬ 
tions 

1. Purpose. To establish a system of pro¬ 
curement regulations for the Department of 
Transportation (DOT). 

2. Scape. The provisions of this order 
apply to the Office of the Secretary (OST) 
and the operating administrations. In addi¬ 
tion, pursuant to delegation by the National 
Transportation Safety Board (NTSB) under 
Section 5(m) of the DOT Act, this directive 
is applicable to the NTSB. 

3. Authority. The DOT Procurement Regu¬ 
lations i DOTPR) are prescribed pursuant to 
the authority of the Federal Property and 
Administrative Services Act of 1949, and 
Chapter 137 of Title 10 of the United States 
Code. 

4. Policy. The Federal Procurement Regu¬ 
lations (FPR’s) (Chapter 1 of Title 41 of 
the Code of Federal Regualtions), as imple¬ 
mented and supplemented by the DOTPR's 
(Chapter 12 of Title 41 of the Code of 
Federal Regulations) , are the authorized 
regulations governing the procurement of 
supplies and services (Including construction 
and concessions) and the procurement of 
real property by lease, by DOT. These regula¬ 
tions apply to all DOT procurements made 
within and outside the United States, unless 
otherwise specified therein. 

5. Description of the DOTPR System. 

a- The DOTPR’s will be published for De¬ 
partmental distribution in looseleaf form de- 
fjped to permit Interleaf into the FPR’s. 
To facilitate usage, the DOTPR will be 
printed on blue paper so as to be Immedi¬ 
ately distinguishable from the FPR. Those 
portions of the regulations which are con- 
Jidered to have an impact on the public will 
Published as Chapter 13 of Title 41. Code 
« Federal Regulations, In the daily issues of 
the Federal Register and In cumulated form 
m the code of Federal Regulations. 

b The DOTPR will employ the same nura- 
oering system and nomenclature used In the 
an d conform with Federal Register 
standards approved for the FPR. 

c. The DOTPR may be implemented and 
supplemented, as prescribed therein, by reg- 
at ons issued by the Federal Aviation Ad- 
fflinlstratlon, the Federal Highway Admin- 
tl ^e Federal Railroad Administra- 
•i, th© U.8. Coast Guard, the St. Lawrence 
jwway oevelopment Corporation, the Urban 
, T ^? ns P° r tatlon Administration, the Na- 
oSr T rans P°rtation Safety Board, and the 
Office of the Secretary. 

.hi Pomons of the DOTPR and changes 
Ch 10 k® lssued from time to time. 
durat? eS or Editions which have limited 
uon or must be issued quickly under 


emergency circumstances will be Identified 
as ’’Temporary DOTPR’s”. 

6. Issuance. 

a. The DOTPR shall be prepared by the 
Office of Installations and Logistics, OST, 
under the authority and direction of the 
Assistant Secretary for Administration. 

(b) The Assistant Secretary for Adminis¬ 
tration shall have the authority to issue 
DOTPR’s, subject to the limitations of au¬ 
thority specified in DOT 1100.23, Department 
of Transportation Organization Manual, of 
March 7. 1968. 

7. Coordination. The views of the General 
Counsel, the Interested administrations and 
other offices will be solicited in the develop¬ 
ment of the DOTPR. In commenting upon 
proposed provisions for the DOTPR, the ad¬ 
ministrations will indicate the nature and 
purpose of any additional implementing or 
supplementing policy guidances which they 
propose to issue at the administration level. 

8. Distribution. The DOTPR will be dis¬ 
tributed to DOT activities as authorized by 
the Director of Installations and Logistics, 
OST. Requests for copies shall be forwarded 
to that office. Distribution will normally be 
limited to holders of the FPR’s. 

Alan S. Boyd, 

Secretary of Transportation. 

(FR Doc.71-3598 Filed 3-16-71;8:45 am] 


DEPARTMENT OF AGRICULTURE 

Consumer and Marketing Service 

[ 7 CFR Parts 1001, 1002, 1004, 
1015 1 

[Docket No. AO-14-A49-R01, etc.] 

MILK IN MASSACHUSETTS-RHODE 
ISLAND-NEW HAMPSHIRE AND 
CERTAIN OTHER MARKETING 
AREAS 

Notice of Hearing on Proposed 
Amendments to Tentative Market¬ 
ing Agreements and Orders 


7CFR Marketing area Docket No. 

part 


1001 Massachusetts-Rhode AO-14-A49-ROI. 

Island-New Hampshire. 

1002 Now York-New Jersey_AO-71-A02 

1001 Middle Atlantic.AO-160-A45. 

1015 Connecticut.AO-305-A28. 


Notice is hereby given of a public 
hearing to be held in the Conference 
Room of the Market Administrator’s 
office, 205 East 42d Street, New York, 
NY, beginning at 10:30 a.m. on March 30, 
1971, with respect to proposed amend¬ 
ments to the tentative marketing agree¬ 
ments and to the orders, regulating the 
handling of milk in each of the marketing 
areas specified as follows: Massa- 
chusetts-Rhode Island-New Hampshire, 
New York-New Jersey, Middle Atlantic, 
Connecticut. 

The hearing is called pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure governing 
the formulation of marketing agreements 
and marketing orders (7 CFR Part 900), 

The purposes of the hearing is io 
receive evidence with respect to the 


economic and marketing conditions 
which relate to the proposed amend¬ 
ments, hereinafter set forth, and any 
appropriate modifications thereof, to the 
tentative marketing agreements and to 
the orders. 

Evidence also will be taken to deter¬ 
mine whether emergency marketing con¬ 
ditions exist that would warrant omis¬ 
sion of a recommended decision under 
the rules of practice and procedure (7 
CFR Part 900.12(d)) with respect to pro¬ 
posals Nos. 1, 2, and 3. 

Tills hearing represents a reopening 
for the limited purpose stated herein of 
the public hearing held for the Massa- 
chusetts-Rhode Island-New Hampshire 
Order No. 1 in October and in December 
1970 (Docket No. AO-14-A49). 

A decision issued on March 1, 1971, by 
the Deputy Administrator, Regulatory 
Programs, and based upon that hearing, 
recommended an expansion of the Order 
1 marketing area. The following pro¬ 
posals relating to Order No. 1, therefore, 
will be considered relative to amending 
the current order or any expanded order 
which may result from the October, De¬ 
cember hearing. 

The proposed amendments, set forth 
below, have not received the approval of 
the Secretary of Agriculture. 

Proposed by Queensboro Farm Prod¬ 
ucts, Inc., Delaware Farms Inc., Amity 
Dairy, Inc., Local Milk Products, Inc., 
Trinity Dairy Co., Inc., Weissglass Gold 
Seal Dairy Corp., Queens Farms Dairy, 
Inc., and Deltown Foods, Inc.: 

Proposal No. 1. Amend the appropriate 
classification provisions of Order 2 to 
provide that half and hall be designated 
a Class n product in lieu of the Class I 
classification presently provided for in 
the order. In this connection, a revised 
“fluid milk product” definition is pro¬ 
posed, as follows: 

§ 1002.15 Fluid milk product. 

“Fluid milk product” means all skim 
milk and butterfat in the form of milk, 
fluid skim milk, filled milk, cultured or 
flavored milk drinks (except eggnog and 
yogurt), concentrated fluid milk disposed 
of in consumer packages, and any mix¬ 
ture of cream, milk or skim milk contain¬ 
ing less than 10 percent butterfat (other 
than frozen desserts, frozen dessert 
mixes, whipped topping mixtures, evapo¬ 
rated milk, plain or sweetened condensed 
milk or skim milk, sterilized milk or milk 
products in hermetically sealed con¬ 
tainers, and any product which contains 
6 percent or more nonmilk fat (or oil)): 
Provided , That when any fluid milk 
product is fortified with nonfat milk 
solids the amount of skim milk to be in¬ 
cluded within this definition shall be only 
that amount equal to the weight of skim 
milk in an equal volume of an unmodified 
product of the same nature and butterfat 
content. 

Proposed by New York-New England 
Dairy Cooperative Coordinating Com¬ 
mittee: 

Proposal No. 2. Revise the “fluid milk 
product” definition in the four subject 
orders to read as follows: 

Fluid milk product means any food 
product containing 6.5 percent or more 
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of milk-solids-not-fat (other than so¬ 
dium caseinate) with less than 10 per¬ 
cent butterfat and 27 percent milk- 
solids-not-fat and more than 20 percent 
moisture, all computed on the basis of 
weight excluding additives (other than 
water) not derived from milk. The term 
includes all skim milk and butterfat in 
the form of milk, fluid skim milk, cul¬ 
tured or flavored milk, cultured or fla¬ 
vored skim milk or milk drinks, butter¬ 
milk, cultured buttermilk, filled milk, 
cultured or flavored filled milk or milk 
drinks, concentrated milk, concentrated 
filled milk, concentrated flavored filled 
milk or concentrated flavored filled milk 
drinks, and any mixture of milk, cream, 
or skim milk within the limits of the 
above definition, all in either fluid, 
frozen, fortified or reconstituted form. 
The term does not include such products 
as eggnog, yogurt, ice cream nr frozen 
desserts, ice cream or frozen dessert 
mixes, ice milk or ice milk mixes, milk 
shake mixes for further processing and 
resale, puddings, canned liquid diet for¬ 
mula, canned liquid formula for infant 
feeding, canned milk shake, evaporated 
or condensed (plain or sweetened) milk 
or skim milk, or any filled product which 
contains 6 percent or more of nonmilk 
fat (or oil). When any fluid milk product 
is fortified with nonfat milk solids, the 
amount of skim milk to be included 
within the definition shall be only that 
amount equal to the weight of skim milk 
in an equal volume of an unmodified 
product of the same nature and butter¬ 
fat content. 

Proposal No. 3 . Revise the butterfat 
differential provisions of the Massachu- 
setts-Rhode Island-New Hampshire, 
New York-New Jersey, Middle Atlantic, 
and Connecticut milk orders (§§1001.71, 
1002.81, 1004.81, and 1015.71, respec¬ 
tively) to read as follows: 

Butterfat differential. The butterfat 
differential for the adjustment of prices 
as specified in this part shall be, plus or 
minus for each one-tenth of 1 percent 
of butterfat therein above or below 3.5 
percent, an amount computed as follows: 
Multiply by 0.115 and round to the near¬ 
est one-tenth cent the simple average of 
the daily wholesale selling prices per 
pound (using the midpoint of any price 
range as one price) reported for the 
month by the Department of Agriculture 
for Grade A (92-score) bulk creamery 
butter in the Chicago market. 

Proposed by Lafayette Milk Co.: 

Proposal No. 4. Eliminate the “Direct 
delivery differential’* under the New 
York-New Jersey Order No. 2 by revok¬ 
ing paragraph (b) of § 1002.82. 

Proposed by Tuscan Dairy Farms, Inc., 
North Blenheim Creamery Corp., and 
Lafayette Milk Co. 

Proposal No. 5. Revise § 1002.42 
(Shrinkage) of the New York-New Jer¬ 
sey order so as to conform with the 
shrinkage provisions of §§ 1004.41 and 
1004.42 of the Middle Atlantic order. 

Proposed by Bureau of Corrections, 
Commonwealth of Pennsylvania: 

Proposal No. 6. Amend the Middle At¬ 
lantic Order No. 4 as follows: 


PROPOSED RULE MAKING 

A. In § 1004.16. add a new paragraph 
(h) to read as follows: 

§ 1004.16 Milk and milk products. 

• • « * • 

(h) “Exempt milk" means bulk fluid 
milk products received at a pool plant 
from the plant of a handler pursuant to 
§ 1004.10(e) for processing and packag¬ 
ing and for which an equivalent quantity 
of packaged fluid milk products is re¬ 
turned to such handler during the 
month. 

B. In § 1004.46, revise paragraph 
(a) (2) to read as follows: 

§ 1004.46 Allocation of skim milk and 
butterfat classified. 


(a) • • • 

(2) Subtract from the total pounds of 
skim milk in Class I, the pounds of skim 
milk in receipts of certified milk in 
packaged form, and receipts of exempt 
milk purouant to § 1004.16(h). 

* * • * • 

Proposed by the Dairy Division, Con¬ 
sumer and Marketing Service: 

Proposal No. 7. Make such changes as 
may be necessary to make the entire 
marketing agreements and the orders 
conform with any amendments thereto 
that may result from this hearing. 

Copies of this notice of hearing and 
the orders may be procured from the 
Market Administrators of the respective 
orders at 230 Congress Street, Room 403, 
Boston, MA 02110: 205 East 42d Street, 
New York, NY 10017; 710 South Wash¬ 
ington Street, Alexandria, VA 22314; 999 
Asylum Avenue, Hartford, CT 06105; or 
from the Hearing Clerk, Room 112-A, 
Administration Building, UJ5. Depart¬ 
ment of Agriculture, Washington, D.C. 
20250 or may be there inspected. 

Signed at Washington, D.C., on: 
March 12,1971. 

John C. Blum, 
Deputy Administrator, 
Regulatory Programs. 

[FR Doc.71-3698 Filed 3-16-71;8:49 am] 

FEDERAL COMMUNICATIONS 
COMMISSION 

[ 47 CFR Part 73 ] 

[RM-1743] 

FM BROADCAST STATIONS 

Table of Assignments; Elberton, Ga.; 
Order Extending Time To File Re¬ 
sponses to Petition 

1. On February 4, 1971, Elberton 

Broadcasting Co., Inc. (Elberton), filed 
a petition for rule making requesting the 
assignment of Channel 221A to Elber¬ 
ton, Ga., as a first FM assignment to 
that community. Public notice of this 
filing was given on February 12, 1971. 
Responses to the petition are due 
March 12,1971. 


2. On March 9, 1971, counsel for 
Broadcasting Company of the Carolinas 
(Carolinas) filed a request for an exten¬ 
sion of the filing date, to and including 
April 5, 1971. It states that the requested 
extension is necessary due to the fact 
that their engineering consultant has 
been unable to prepare the necessary 
studies to be included in their pleading 
because of the press of other business 
commitments. 

3. It appears that the requested ex¬ 
tension is warranted and would serve the 
public interest. Accordingly, it is ordered, 
That the time for filing responses to the 
petition for rule making is extended to 
and including April 5, 1971. 

4. This action is taken pursuant to 
authority found in sections 4(i), 5(d) 
(1), and 303 (r) of the Communications 
Act of 1934, as amended, and section 
0.281(d)(8) of the Commission’s rules. 

Adopted: March 11, 1971. 

Released: March 12, 1971. 

TsealI Francis R. Walsh. 

Chief, Broadcast Bureau. 

[FR Doc.71-3669 Filed 3-16-71;8:46 am) 


[ 47 CFR Part 73 1 

[Docket No. 18476; RM-1356 etc.J 

FM BROADCAST STATIONS 

Order Extending Time for Filing 

Comments and Reply Comments 

In the matter of amendment of 
§ 73.202, Table of Assignments. FM 
Broadcast Stations. Doniphan, Mo.; 
Princeton, W. Va.; Auburn, Nebr.; 
Cayce, S.C.; Sallisaw, Okla.; Heber 
Springs, Ark.; Preston, Minn.; Barn¬ 
stable, Nantucket, and Falmouth, Mass.: 
Mineral Wells, Tex.; Fayette, Hartselle. 
and Talladega, Ala.; Mariposa. Calif.; 
Greenville, Hartford, Cadiz, Elizabeth¬ 
town, Burnside, and Greensburg. Ky.: 
Flora. HI., Jasper, Arab, and Demopolis, 
Ala., Docket No. 18476, RM-1356, RM- 
1359, RM-1360, RM-1364. RM-1368, 

RM-1373, RM-1374, RM-1376, RM-1377, 
RM-1378, RM-1379, RM-1382. RM-1383, 
RM-1389, RM-1390, RM-1391, RM-1414. 
RM-1417, RM-1496. 

1. In a further notice of proposed rule 
making, adopted January 6, 1971 (FCC 
71-22), the Commission invited com¬ 
ments on proposed FM channel changes 
for Fayette, Hartselle, Talladega. Jas¬ 
per, Arab, and Demopolis, Ala. The time 
for filing comments and reply com¬ 
ments is presently March 9, 1971. ana 
March 19, 1971, respectively. 

2. On March 5, 1971, Sid McDonald 
and Radio South, Inc., through their at¬ 
torneys, filed a request for an exten¬ 
sion of time in which to file comment- 
and reply comments to March 16, Inl¬ 
and March 26, 1971, respectively. They 
state that the requested extension is 
necessary because counsel for R aa * 
South, Inc., has been absent from Wasn- 
ington on business, for the past wee . 
and his calendar and the calendar 


FEDERAL REGISTER, VOL. 36, NO. 52—WEDNESDAY, MARCH 17, 1971 







PROPOSED RULE MAKING 


5143 


counsel for Sid McDonald precludes fil¬ 
ing of comments by March 9, 1971. They 
also state that all counsel for proponents 
in this proceeding, who previously filed 
pleadings respecting the above-cap¬ 
tioned proposals, indicated that they 
consent to the extension requested 
herein. 

3. We are of the view that the addi¬ 
tional time requested is warranted and 
would serve the public interest. Ac¬ 
cordingly , It is ordered, That the time 
for filing comments and reply comments 
in this proceeding is extended to and in¬ 
cluding March 16, 1971, and March 26, 
1971, respectively. 

4. This action is taken pursuant to 
authority found in sections 4(i), 6(d) 
(1), and 303(r) of the Communications 
Act of 1934, as amended and § 0.281 
(d) (8) of the Commission's rules. 

Adopted: March 9, 1971. 

Released: March 11, 1971. 

[seal! Robert J. Rawson, 

Deputy Chief , Broadcast Bureau . 

IFR Doc.71-3668 Filed 3-16-71:8:46 am] 


INTERSTATE COMMERCE 
COMMISSION 

E 49 CFR Part T048 ] 

| Ex Parte No. MC-30J 

CINCINNATI, OHIO, COMMERCIAL 
ZONE 

Proposed Redefinition of Limits 
March 12,1971. 

Petitioner: Greater Cincinnati Cham¬ 
ber of Commerce; petitioner’s represent¬ 
ative: Norbert B. Flick, Executive Build¬ 
ing, Cincinnati, OH 45202. 

. By petition filed January 27,1971, peti¬ 
tioner requests the Commission to in¬ 
stitute a proceeding for the purpose of 
specifically redefining the limits of the 
zone adjacent to and commercially a part 
of Cincinnati, Ohio, which are now spe¬ 
cifically prescribed in Cincinnati, Ohio, 
Commercial Zone, 112 M.C.C. 112 (49 
CFR 1048.7). 

Specifically, petitioner requests that 
the Cincinnati commercial zone be de¬ 
fined as follows: 

The zone adjacent to and commer- 
cia ly a part of Cincinnati. Ohio, within 
^hich transportation by motor vehicle, 
in interstate or foreign commerce, not 
UBder a common control, management, 
nr arrangement for a continuing carriage 
n /. rom a beyond the zone is 
Partially exempt from regulation under 
section 203(b) (8) of the Interstate Com¬ 


merce Act (49 U.S.C. 303(b) (8)), includes 
and is comprised of all points as follows: 


Addyston, Ohio. 
Cheviot, Ohio. 
Cincinnati, Ohio. 
Cleves, Ohio. 
Elmwood Place, Ohio. 
Fairfax, Ohio. 


Mariemont. Ohio. 
North Bend, Ohio. 
Norwood, Ohio. 

St. Bernard. Ohio. 
Covington, Ky. 
Newport. Ky. 


That part of Ohio bounded by a line 
commencing at the intersection of the 
Colerain-Springfield Township line and 
corporate limits of Cincinnati. Ohio, and 
extending along said township line in a 
northerly direction to its intersection 
with the Butler-Hamilton County line, 
thence in an easterly direction along said 
county line to its intersection with Ohio 
Highway 4, thence in a northwesterly di¬ 
rection along Ohio Highway 4 to its inter¬ 
section with Seward Road, thence north¬ 
erly to the intersection of Port Union 
Road, thence east along Port Union Road 
to Fairfield Township line, thence north¬ 
ward along said township line to its in¬ 
tersection with the right-of-way of the 
Pennsylvania Railroad Co., thence south¬ 
easterly along the right-of-way of the 
Pennsylvania Railroad Co. to its inter¬ 
section with Princeton-Glendale Road 
(Ohio 747), thence southward along said 
road to its intersection with Mulhauser 
Road, thence in an easterly direction 
along said road to the terminus thereof 
west of the tracks of the Pennsylvania 
Railroad, thence continuing in an east¬ 
erly direction in a straight line to Allen 
Road, thence along the latter to the 
junction thereof with Cincinnati-Dayton 
Road, thence in a southerly direction 
along said Cincinnati-Dayton Road to 
the Butler-Hamilton County line, thence 
along the said county line to its inter¬ 
section with Ohio and UB. Routes 3 and 
22, thence along Routes 3 and 22 to the 
junction of the Fields-Ertel Road, thence 
in an easterly direction along said road 
to the Little Miami River, thence south¬ 
erly along the Little Miami River to its 
intersection with northern boundary of 
Loveland, Ohio, thence along said bound¬ 
ary to its eastern corporate limits, thence 
southerly and westerly to the Little 
Miami River, thence southeasterly along 
said river to the intersection of Inter¬ 
state Highway 275 (Circle Freeway) 
thence southerly and westerly along said 
Interstate Highway 275 to Sutton Road 
thence south to Ohio River. 

That part of Campbell County, Ky. f 
lying on and north of a line commencing 
at the south corporate limits of Newport, 
Ky., and extending along Licking Pike 
(Kentucky Highway 9) to its junction 
with Johns Hill Road, thence along Johns 
Hill road to junction with Alexandria 
Pike (UB. Highway 27), thence south¬ 
erly, easterly and northerly around the 
city limits of Cold Springs, Ky., to High¬ 


land Heights, Ky. f thence northerly to 
intersection of Kentucky Highway 1998, 
thence northeasterly to its junction with 
Kentucky Highway 8, thence westerly 
along Kentucky Highway 8 to its junc¬ 
tion with Kentucky Highway 445. 

That part of Kenton County, Ky„ east 
and north of the Boone-Kenton County 
line at a point beginning at Devon, Ky., 
thence easterly along Richardson Road 
to its junction of Kentucky Highway 
1303, thence northeasterly along said 
route to the southern corporate limits 
of Edgewood, Kenton County, Ky., 
thence northeasterly along the corporate 
limits of Crestview Hills, Lakeside, Fort 
Mitchell, Fort Wright, and Lakeview, 
Ky., to the city limits of Covington, Ky., 
thence around the southern limits of 
said city eastward to the Kenton-Camp- 
bell line at the center of the Licking 
River. 

That part of Boone County, Ky., west 
of the Kenton-Boone County line, begin¬ 
ning at Devon, and north and east of 
the following described line beginning at 
Devon westward in a straight line to the 
junction with Interstate Highway 75 
thence northward along Interstate High¬ 
way 75 to its intersection with Kentucky 
Highway 18, including communities on 
the described line, thence westward 
along Kentucky Highway 18 to its Junc¬ 
tion with Kentucky Highway 237, thence 
northerly along said highway to its Junc¬ 
tion with Kentucky Highway 8, thence 
in a straight line north to Ohio River. 

No oral hearing is contemplated at 
tliis time, but anyone wishing to make 
representation in favor of, or against, 
the above-proposed specific redefinition 
of the limits of the Cincinnati, Ohio, 
commercial zone, may do so by the sub¬ 
mission of written data, views, or 
arguments. 

An original and seven copies of such 
data, view’s, or arguments shall be filed 
with the Commission on or before 
April 20, 1971. Each such statement shall 
include a statement of position with re¬ 
spect to the proposed revision, and a 
copy thereof should be served upon peti¬ 
tioner’s representative. 

Notice to the general public of the 
matter herein under consideration will 
be given by depositing a copy of this 
notice in the Office of the Secretary of 
the Commission for public inspection and 
by filing a copy thereof with the Direc¬ 
tor, Office of the Federal Register. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary . 

[FR Doc.71-3689 Filed 3-16-71;8:48 am] 
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DEPARTMENT OF THE TREASURY 

Bureau of Customs 
PIG IRON FROM FINLAND 
Withholding of Appraisement Notice 

Information was received on Febru¬ 
ary 3, 1969, that pig iron from Finland 
was being sold at less than fair value 
within the meaning of the Antidumping 
Act, 1921, as amended (19 U.S.C. 160 et 
seq.) (referred to in this notice as “the 
Act”). This information was the subject 
of an “Antidumping Proceeding Notice/* 
which was published in the Federal Reg¬ 
ister of September 6,1969, on page 14136. 
The “Antidumping Proceeding Notice" 
indicated that there was evidence on rec¬ 
ord concerning injury to or likelihood of 
injury to or prevention of establishment 
of an industry in the United States. 

Pursuant to section 201(b) of the Act 
(19 UJS.C. 160(b)) notice is hereby given 
that there are reasonable grounds to be¬ 
lieve or suspect that the purchase price 
(section 203 of the Act; 19 U.S.C. 162) of 
such pig iron from Finland is less, or 
likely to be less, than the foreign market 
value (section 205 of the Act; 19 U.S.C. 
164). 

Customs officers are being directed to 
withhold appraisement of pig iron from 
Finland in accordance with § 153.48, 
Customs Regulations (19 CFR 153.48). 

In accordance with §§ 153.32(b) and 
153.37, Customs regulations (19 CFR 
153.32(b), 153.37) interested parties may 
present written views or arguments, or 
request in writing that the Secretary 
of the Treasury afford an opportunity to 
present oral views. 

Any such written views or arguments, 
or requests should be addressed to the 
Commissioner of Customs, 2100 K 
Street NW., Washington, DC 20226, in 
time to be received by his office not later 
than 7 days from the date of publica¬ 
tion of this notice in the Federal 
Register. 

This notice, which is published pur¬ 
suant to § 153.34(a), Customs regula¬ 
tions, shall become effective upon pub¬ 
lication in the Federal Register (3-17- 
71). It shall cease to be effective at the 
expiration of 3 months from the date 
of such publication, unless previously 
revoked. 

[seal! Myles J. Ambrose, 

Commissioner of Custoins . 

Approved: March 15,1971. 

Eugene T. Rossides, 

Assistant Secretary 
of the Treasury . 

(PR Doc.71-3763 Filed 3-16-71.8:51 am] 


Notices 


PIG IRON FROM WEST GERMANY 
Withholding of Appraisement Notice 

Information was received on Febru¬ 
ary 3, 1969, that pig iron from West Ger¬ 
many was being sold at less than fair 
value within the meaning of the Anti¬ 
dumping Act, 1921, as amended (19 
U.S.C. 160 et seq.) (referred to in this 
notice as the “Act*'). This information 
was the subject of an “Antidumping 
Proceeding Notice", which was published 
in the Federal Register of Septem¬ 
ber 6. 1969, on page 14137. The “Anti¬ 
dumping Proceeding Notice" indicated 
that there was evidence on record con¬ 
cerning injury to or likelihood of injury 
to or prevention of establishment of an 
industry in the United States. 

A “Notice of Tentative Negative De¬ 
termination" that pig iron from West 
Germany is not being, nor likely to be, 
sold at less than fair value within the 
meaning of the Act was published in the 
Federal Register of May 6,1970, on page 
7134. However, information gathered 
subsequent to the Tentative Negative 
Determination indicates that pig iron 
from West Germany is being, or is likely 
to be, sold at less than its foreign market 
value. 

Pursuant to section 201(b) of the Act 
(19 UJS.C. 160(b)) notice is hereby given 
that there are reasonable grounds to be¬ 
lieve or suspect that the purchase price 
(section 203 of the Act; 19 U.S.C. 162) of 
such pig iron from West Germany is 
less, or likely to be less, than the foreign 
market value (section 205 of the Act; 19 
U.S.C. 164). 

Customs officers are being directed to 
withhold appraisement of pig iron from 
West Germany in accordance with 
§ 153.48, Customs regulations (19 CFR 
153.48). 

In accordance with §§ 153.32(b) and 
153.37, Customs regulations (19 CFR 
153.32(b), 153.37), interested parties may 
present written views or arguments. 

Any such written views or arguments 
should be addressed to the Commissioner 
of Customs, 2100 K Street NW., Wash¬ 
ington, DC 20226, in time to be received 
by his office not later than 7 days from 
the date of publication of this notice in 
the Federal Register. 

This notice, which is published pur¬ 
suant to § 153.34(a), Customs regula¬ 
tions, shall become effective upon publi¬ 
cation in the Federal Register (3-18-71). 
It shall cease to be effective at the ex¬ 
piration of 3 months from the date of 
such publication, unless previously 
revoked. 

CsealI Edwin F. Rains, 

Acting Commissioner of Customs. 


Approved: March 15,1971. 

Eugene T. Rossides, 

Assistant Secretary 
of the Treasury. 

[FR Doc.71-3764 Filed 3-16-71:8:51 am) 


EGGS FROM MEXICO 

Antidumping Proceeding Notice 

March 15, 1971. 

On March 11, 1971, information was 
received in proper form pursuant to 
§§ 153.26 and 153.27, Customs Regula¬ 
tions (19 CFR 153.26, 153.27), indicating 
a possibility that eggs from Mexico are 
being, or are likely to be, sold at less than 
fair value within the meaning of the 
Antidumping Act, 1921, as amended (19 
U.S.C. 160 et seq.). 

There is evidence on record concerning 
injury to or likelihood of injury to or 
prevention of establishment of an indus¬ 
try in the United States. 

Having conducted a summary investi¬ 
gation as required by § 153.29 of the Cus¬ 
toms Regulations (19 CFR 153.29) and 
having determined as a result thereof 
that there are grounds for so doing, the 
Bureau of Customs is instituting an in¬ 
quiry to verify the information submitted 
and to obtain the facts necessary to en¬ 
able the Secretary of the Treasury to 
reach a determination as to the fact or 
likelihood of sales at less than fair value. 

A summary of information received 
from all sources is as follows: 

The information received tends to indi¬ 
cate that the prices of the merchandise 
sold for exportation to the United States 
are less than the prices for home 
consumption. 

This notice is published pursuant to 
§ 153.30 of the Customs Regulations (19 
CFR 153.30). 

Tseal] Myles J. Ambrose, 

Commissioner of Customs. 

(FR Doc.71-3802 Filed 3-16-71:9:45 am) 


CADMIUM FROM JAPAN 
Antidumping Proceeding Notice 
March 11, 1971. 

On January 27, 1971, information was 
received in proper form pursuant to 
§§ 153.26 and 153.27, Customs Regula¬ 
tions (19 CFR 153.26, 153.27), indicating 
a possibility that cadmium from Japan is 
being, or likely to be, sold at less than 
fair value within the meaning of the 
Antidumping Act, 1921, as amended d* 
U.S.C. 160 et seq.). 

There is evidence on record concerning 
injury to or likelihood of injury to or 
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prevention of establishment of an Indus¬ 
try in the United States. 

Having conducted a summary investi¬ 
gation as required by § 153.29 of the Cus¬ 
toms Regulations (19 CFR 153.29) and 
having determined as a result thereof 
that there are grounds for so doing, the 
Bureau of Customs is instituting an in¬ 
quiry to verify the information submitted 
and to obtain the facts necessary to en¬ 
able the Secretary of the Treasury to 
reach a determination as to the fact or 
likelihood of sales at less than fair value. 

A summary of information received 
from all sources is as follows: 

The information received tends to indi¬ 
cate that the prices of the merchandise 
sold for exportation to the United States 
are less than the prices for home 
consumption. 

This notice is published pursuant to 
section 153.30 of the Customs Regula¬ 
tions (19 CFR 153.30). 

[seal! Edwin F. Rains, 

Acting Commissioner of Customs. 

[FR Doc.71-3803 Filed 3-16-71;9:45 ami 


Office of the Secretary 
PIG IRON FROM CANADA 

Determination of Sales at Less Than 
Fair Value 

March 15. 1971. 

Information was received on Febru¬ 
ary 3, 1969, that pig iron from Canada 
was being sold at less than fair value 
within the meaning of the Antidumping 
Act, 1921, as amended (19 U.S.C. 160 
et seq.) (referred to in this notice as 
“the Act”). 

A. “Withholding of Appraisement 
Notice” issued by the Commissioner of 
Customs was published in the Federal 
Register of December 17,1970. 

I hereby determine that for the reasons 
stated below, pig iron from Canada is 
being, or likely to be, sold at less than 
lair value within the meaning of sec¬ 
tion 201(a) of the Act. 

Statement of reasons on which this 
determination is based. Three manufac¬ 
turers were found to be exporting pig 
iron to the United States. 

Sales to the United States were made 
to unrelated parties within the meaning 
of section 207 of the Act (19 UJS.C. 166). 

There were sufficient quantities of 
such or similar merchandise sold in the 
home market to furnish a basis of 
comparison. 

Accordingly, purchase price was com¬ 
pared with the adjusted home market 
Price of such or similar merchandise. 

In the case of one exporter, less than 
„ Percent of its merchandise sold other 
tlie ^^ted States, was sold in 
me home market. Accordingly, in this 
case purchase price was compared with 
Jr p I ice which such °r similar mer¬ 
chandise was sold for consumption in 
panada by a Canadian exporter whose 

oiume of sales in the home market is 

o percent or more of the quantity sold 

to« SUC ? exporter « other than for expor¬ 
tation to the United States. 


Purchase price was computed by de¬ 
ducting from the delivered, or delivered 
duty-paid price for exportation to the 
United States, the included freight 
charges, and United States duty and 
border clearance expenses where appli¬ 
cable. In the case of one manufacturer, 
an addition was made for rebated foreign 
import duty granted on electrodes con¬ 
sumed in the production of pig iron. 

The adjusted home market price was 
computed on the basis of the delivered 
price at which a preponderance of the 
merchandise was sold less delivery ex¬ 
penses or at f.o.b. plant price, as appro¬ 
priate. Where a clear preponderance of 
the merchandise was not sold at one 
price, a weighted-average price was used 
An adjustment was made for differences 
in selling expenses where applicable. 

The comparisons indicate that pur¬ 
chase price was lower than adjusted 
home market price. 

This determination is being published 
pursuant to section 201(c) of the Act (19 
U.S.C. 160(c)). 

[seal! Eugene T. Rossides, 

Assistant Secretary of the Treasury. 

[FR Doc.71-3765 Filed 3-16-71;8:51 amj 


PIG IRON FROM FINLAND 

Determination of Sales at Less Than 
Fair Value 

March 15. 1971. 

Information was received on Febru¬ 
ary 3, 1969, that pig iron from Finland 
was being sold at less than fair value 
within the meaning of the Antidumping 
Act. 1921, as amended (19 U.S.C. 160 
et seq.) (referred to in this notice as “the 
Act”). 

A “Withholding of Appraisement No¬ 
tice” issued by the Commissioner of Cus¬ 
toms is being published concurrently 
with this notice. 

I hereby determine that pig iron from 
Finland is being, or is likely to be, sold 
at less than fair value within the mean¬ 
ing of section 201(a) of the Act. 

Statement of reasons. Sales to the 
United States were to parties not re¬ 
lated within the meaning of section 207 
of the Act (19 U.S.C. 166). 

Basic pig iron is sold in Finland in 
sufficient quantities to form an adequate 
basis for comparison. Foundry grade pig 
iron is not sold in Finland in sufficient 
quantities to form an adequate basis for 
comparison. 

Accordingly, purchase price of foundry 
grade pig iron was compared with the 
price at which foundry pig iron was sold 
for exportation to countries other than 
the United States. Prices for export were 
on conditions of f.o.b. Finnish port, 
stowed and trimmed, net terms. Since 
prices for export were arranged by con¬ 
tract without regard to country of desti¬ 
nation, purchase price was not less than 
the price for exportation to countries 
other than the United States. 

Purchase price of basic pig iron was 
compared with the home market price 
of basic pig iron. Prices for export were 
on conditions of f.o.b. Finnish port. 


stowed and trimmed, less 2 percent cash. 

Purchase price for the two substantial 
shipments made in the period under con¬ 
sideration was determined by deducting 
the 2 percent cash discount from the 
f.o.b. Finnish port, stowed and trimmed 
price. 

Home market price was represented 
by the manufacturer's average price for 
basic pig iron in home market sales in 
1968. No adjustments were made to the 
home market price. 

Comparison of the purchase price and 
the home market price of basic pig iron 
revealed that purchase price was lower 
than home market price. 

This determination is published pur¬ 
suant to section 201(c) of the Act (19 
U.S.C. 160(c)). 

(seal] Eugene T. Rossides, 

Assistant Secretary of the Treasury. 

[FR Doc.71-3767 Filed 3-16-71;8:51 am] 


PIG IRON FROM WEST GERMANY 

Determination of Sales at Less Than 
Fair Value 

March 15, 1971. 

Information was received on Febru¬ 
ary 3, 1969, that pig iron from West 
Germany was being sold at less than 
fair value within the meaning of the 
Antidumping Act. 1921, as amended 
(19 U.S.C. 160 et seq.) (referred to in 
this notice as the “Act”). 

A “Notice of Tentative Negative De¬ 
termination” that such merchandise is 
not being, nor likely to be, sold at less 
than fair value within the meaning of 
the Act was published in the Federal 
Register of May 6, 1970, on page 7134. 
However, information gathered sub¬ 
sequent to the Tentative Negative Deter¬ 
mination disclosed that purchase price, 
for fair value purposes, should be com¬ 
pared with home market price rather 
than third country price. 

I hereby determine that pig iron from 
West Germany is being, or is likely to 
be, sold at less than fair value within 
the meaning of section 201(a) of the 
Act. 

Statement of reasons. Information 
gathered subsequent to the Tentative 
Negative Determination indicated that 
the merchandise sold in the home mar¬ 
ket is such or similar to that sold for 
export to the United States. 

None of the parties involved in these 
sales was related within the meaning of 
section 207 of the Act. 

Purchase price is, therefore, compared 
with home market price for fair value 
purposes. 

Purchase price is represented by the 
f.o.b net price for export to the United 
States. 

Home market price is represented by 
the ex-factory price for sale of such or 
similar merchandise in the home market 
of the exporters. 

Comparison between purchase price 
and home market price revealed that 
purchase price was louver than home 
market price. 
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This determination Is published pur¬ 
suant to section 201(a) of the Act (19 
U.S.C. 160(a)). 

[seal! Eugene T. Rossides, 

Assistant Secretary of the Treasury . 
[FR Doc.71-3766 Filed 3-16-71;8:51 am] 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

l A 6093] 

ARIZONA 

Notice of Proposed Withdrawal and 
Reservation of Lands 

The Forest Service, Department of 
Agriculture, has filed an application, 
Serial No. A 6093, for the withdrawal of 
the lands described below, from location 
and entry under the mining laws, sub¬ 
ject to existing valid rights. 

The Department of Agriculture de¬ 
sires the withdrawal of these lands from 
mineral location and entry because the 
lands contain rare Mexican plants found 
in no other place in the United States. 
Any disturbance of the surface would 
also endanger uncommon species of birds 
and animals. 

This area was designated as the Good- 
ding Research Natural Area on July 27, 
1970, and is a part of the Coronado Na¬ 
tional Forest. Formerly known as the 
Sycamore Canyon Scenic Area, this un¬ 
usual parcel of forest land now will re¬ 
ceive greater protection of the scientific 
value and natural beauty of the oak and 
juniper studded box canyon with its in¬ 
termittent streams. Plant collecting is 
forbidden, and the area is fenced to con¬ 
trol grazing livestock and prevent entry 
by vehicles. 

For a period of 30 days from the date of 
publication of this notice, all persons who 
wish to submit comments, suggestions, 
or objections in connection with the pro¬ 
posed withdrawal, may present their 
views in writing to the undersigned offi¬ 
cer of the Bureau of Land Management, 
Department of the Interior, 3022 Federal 
Building, Phoenix, AZ 85025. 

If the circumstances warrant it. a pub¬ 
lic hearing will be held at a convenient 
time and place, which will be announced. 

The determination of the Secretary on 
the application will be published in the 
Federal Register. A separate notice will 
be sent to each interested party of record. 

The lands involved in the application 
are: 

Gila and Salt River Meridian. Arizona 

CORONADO NATIONAL POREST 

Goodding Research Nat ural Area 
T. 23 S., R. 11 E. t 

Sec. 14, SWftNEftSWft, SftNWftNWft 
SWft, SftNWftSWft, SWftSWft, and 
WftSEftSWft; 

Sec. 15, SWftNEft, SW 14 SWftSEftNEft, 
S ft NE *4 SE ft N W ft, NftSEftSEftNWft. 
SE ft 8 E 14 SE ft NWft, NE ft NE ft NE V 4 


SWft, Sft NE ft NE *4 SE ft, NWftNEft 
8 Eft, SftNEftSEft. EftNWftSEft, Nft 
NW y 4 NW y 4 SE *4, SE ft NW Vi NW ft SE ft, 
NEftNEftSWftSEft, E ft SE ft SE ’4, N % 
NWftSEftSEft, and SEftNWftSEft 
SEft; 

Sec. 22, EftNEftNEft, SEftNWftNEft 
NEft, SWftNEftNEft, SftSEftNWft 

ne y 4 , n ft ne y 4 sw y.\ ne y 4 , sEftNEft 

SWftNE. NE y 4 SE >4 S W ft NEft. SEft 
ne«/ 4 , ne ft ne ft se ft, NEftNWftNEft 
SEft. and EftSEftNEftSEft; 

Sec. 23, WftNEftNWft. WftSEftNEft 
NW ft, W ft N W ft. W >4 SE 14 NW ft, Wft Eft 
SEft NWft, SE ft SE ft SE 14 NW 1 / 4 . Nft 
NE >4 NE y 4 SW y 4 , S W >4 NE % NE ft S W ft, 

W ft NE ft SW ft, and NWftSWft. 

The areas described aggregate 555 
acres in Santa Cruz County, Ariz., and 
are located 15 miles northwest of Nogales 
and 54 air miles southwest of Tucson, 
Ariz. 

Dated: March 9,1971. 

Joe T. Fallini. 
State Director. 
(FR Doc.71-3674 Filed 3-16-71:8:47 am] 


DEPARTMENT OF AGRICULTURE 

Agricultural Stabilization and 
Conservation Service 

MOHAIR COUNCIL OF AMERICA, INC. 

Notice of Referendum Among Pro¬ 
ducers and Procedure for Conduct 

of Referendum 

A referendum is being held to deter¬ 
mine producer approval of an agreement 
between the Secretary of Agriculture and 
the Mohair Council of America, Inc., for 
the advertising and sales promotion of 
mohair and mohair products pursuant 
to section 708 of the National Wool Act 
of 1954, as amended (68 Stat. 912, 
7 U.S.C. 1787). The procedure for con¬ 
ducting the referendum follows: 

1. Definitions. For the purpose of this 
notice, the following terms shall have the 
following meanings: 

(a) County ASC Committee. The group 
of persons elected within a county as 
the county committee pursuant to the 
regulations governing the election and 
functioning of the Agricultural Sta¬ 
bilization and Conservation County 
Committees. 

(b) State ASC Committee. The group 
of persons designated within any State 
to act as the Agricultural Stabilization 
and Conservation State Committee. 

(c) Cooperative association. An incor¬ 
porated group of producers which (1) is 
operated for the mutual benefit of its 
members as producers; (2) markets the 
members’ mohair; (3) does not deal in 
mohair for nonmembers to an amount 
greater in value than the amount repre¬ 
senting the value of mohair handled by 
the association for members, and (4) 
permits every member to have only one 
vote irrespective of the amount of stock 
or membership capital he may own in 
the association. 

(d) Deputy Administrator. The Dep¬ 
uty or Acting Deputy Administrator, 


State and County Operations, Agricul¬ 
tural Stabilization and Conservation 
Service, U.S. Department of Agriculture. 

(e) Eligible voter. An eligible voter is 
a producer who, continuously during a 
single period of at least 30 days during 
the calendar year 1970, owned in the 
United States, any Angora goats 6 
months of age or older. Two or more 
producers who are required by § 1468.264 
of the mohair payment program regula¬ 
tion (31 F.R. 5817) to apply jointly for 
a payment constitute one eligible voter 
and only one ballot may be cast for all. 
A cooperative association which qualifies 
for voting in accordance with section 
6(c) of this notice is an eligible voter 
and may cast one ballot for eligible vot¬ 
ers who on the date the ballot is cast are 
members of, stockholders in, or are under 
contract to sell their mohair through the 
association, which ballot shall be counted 
as votes in behalf of each such eligible 
voter who shall not otherwise cast a 
ballot. 

(f) Individual voter. An individual 
voter is a producer who is an eligible 
voter and casts a ballot in this refer¬ 
endum, or two or more joint producers 
who constitute one eligible voter and 
cast one ballot In this referendum. 

(g) Producer . A producer is any per¬ 
son (i.e., an individual, partnership, 
corporation, association, business trust, 
any organized unincorporated group of 
persons, or a State or any subdivision 
thereof) who has an interest in Angora 
goats as owner or part owner thereof or 
who, under a caretaking agreement with 
such owner, furnishes labor in connection 
with mohair production, in return for 
which he is entitled either to a share of 
the mohair produced or of the proceeds 
from the sale of such mohair. 

(h) Secretary of Agriculture. The 
Secretary or Acting Secretary of Agri¬ 
culture of the United States, or any offi¬ 
cer or employee of the U.S. Department 
of Agriculture to whom authority has 
been delegated, or to whom authority 
may hereafter be delegated, to act in his 
stead. 

2. Agreement considered in this refer¬ 
endum. The agreement being considered 
in this referendum would be between the 
Secretary of Agriculture and the Mohair 
Council of America. Inc., a nonprofit 
membership corporation organized under 
the laws of the State of Texas, for the 
purpose of developing and conducting an 
advertising and sales promotion pro¬ 
gram for mohair and mohair products, 
subject to the determination by the Sec¬ 
retary that the agreement has the ap¬ 
proval of the producers as provided in 
section 708 of the National Wool Act of 
1954, as amended. The text of the agree¬ 
ment follows: 

Agreement 

Pursuant to section 708 of the National 
Wool Act of 1954, as amended, an agreement 
was entered into on March 15. 1967 , bet wee 
the U.S. Secretary of Agriculture (herein¬ 
after referred to as '‘Secretary") and tn 
Mohair Council of America, Inc., a nonpron 
membership corporation organized under 1 1 
laws of the State of Texas (hereinafter re¬ 
ferred to as "CouncU"), providing for t 
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conduct of sales and promotion programs for 
mohair and the products thereof, and the 
financing of such programs by deductions 
from price support payments to mohair pro¬ 
ducers. Tills agreement provides for continu¬ 
ing such sales and promotion programs 
pursuant to section 708, to be financed by 
deductions from payments made to mohair 
producers under the Act for the years com¬ 
mencing January 1, 1971, and ending De¬ 
cember 31. 1973. 

Witnesseth. Whereas, the Secretary, pursu¬ 
ant to the National Wool Act of 1954, as 
amended, 7 U.S.C. 1781-1787 (hereinafter re¬ 
ferred to as the “Act”), has announced a 
price support program for mohair marketed 
during 1971; 

Whereas, it Is anticipated that similar pro¬ 
grams may be instituted for subsequent 
marketing years under the Act; 

Whereas, any payments under such pro¬ 
grams will be made by the Commodity Credit 
Corporation to producers of mohair as soon 
as practicable after the end of the year in 
which the mohair is marketed; 

Whereas, section 708 of the Act authorized 
the Secretary to enter into agreements with 
marketing cooperatives, trade associations or 
other organizations engaged or whose mem¬ 
bers are engaged in the handling of wool, 
mohair, sheep, or goats, or the products 
thereof, for the purpose of developing and 
conducting on a national. State, or regional 
basis advertising and sales promotion pro¬ 
grams for wool, mohair, sheep, goats, or the 
products thereof; 

Whereas, such programs for mohair and 
the products thereof have been conducted 
since 1967 in accordance with an agreement 
between the Secretary and the Council 
whereby deductions were made under the 
Act from price support payments on mohair; 
and 

Whereas, it is desirable that there be con¬ 
tinued an advertising and sales promotion 
program conducted on a national basis for 
mohair and the products thereof, to be 
financed by pro rata deductions from price 
support payments to mohair producers; 

Now, therefore, the parties hereto agree 
as follows: 

1. Whenever price support payments are 
made to producers under the Act, the Sec¬ 
retary will make a pro rata deduction from 
such payments and pay the amount so de¬ 
ducted to the Council to provide the funds 
necessary to defray the expenses of the 
Council incurred pursuant to this agree¬ 
ment, Deductions will be made only from 
payments, if auy, which are made to pro¬ 
ducers for marketings during the years be¬ 
ginning January 1, 1971. and ending De¬ 
cember 31, 1973. Deductions from payments 
lor marketings during 1971 shall be*at the 
rate of l»/ 2 cents per pound of mohair mar¬ 
keted: thereafter, the deductions shall be at 
*uch rates as the Secretary and Council 
may agree upon, but in no event shall be 
to excess of the rate specified for 1971. 
la? For each fiscal year, beginning July 1, 
Unt11 a11 n^ivities are completed under 
this agreement, the Council shall develop 
’hh submit to the Secretary for approval 
proposed advertising and sales promotion 
programs and supporting budgets for mohair 
na the products’ thereof and such amend¬ 
ments thereto as may be needed. Each sub- 
“J^slon shall describe the annual plan of 
peration, commodities to be promoted, the 
proposed media and methods which the 
ncil intends to use in advertising and 
P motlng, and the benefits to be derived 
7 producers on a national basis. After the 
P r °g rai »B and budgets, including 
ndments thereto, have been approved by 
Cretar ^’ Council will enter into 



tions. and others, and employ such person¬ 
nel, and will take such other action as the 
Council deems appropriate or necessary to 
effectuate such programs. 

3. The Council shall furnish the Secretary 
with an annual report of its activities and 
a copy of an audit, prepared by a certified 
public accountant, of its operations during 
each fiscal year. The Council shall also fur¬ 
nish the Secretary with a statement of assets 
and liabilities as of June 30th of each year 
and with such other reports and information 
as he may from time to time request. The 
Council shall keep accurate records of all 
its transactions, and these records shall be 
subject to inspection and audit by repre¬ 
sentatives of the Secretary at all times dur¬ 
ing regular business hours after the date of 
this agreement until 3 years after the Coun¬ 
cil has completed performance of all 
contracts made and obligations incurred 
hereunder. 

4. Either party may terminate this agree¬ 
ment with respect to the continuation of all 
programs hereunder by delivering, or mail¬ 
ing by registered mail, a written notice of 
such termination effective on the date to be 
specified therein, but not earlier than 30 days 
after giving of such notice. After any such 
termination, the activities of the Council 
hereunder shall be liquidated promptly and 
no deductions from payments to producers 
shall thereafter be made to defray expenses 
of the Council under this agreement except 
such deductions from payments made in con¬ 
nection with a prior marketing year as the 
Secretary determines necessary or desirable 
to effectuate such liquidation. If on or after 
January 1, 1972, the Secretary determines 
upon petition or referendum of the mohair 
producers or otherwise that this agreement 
is no longer favored by the requisite num¬ 
ber of producers, he shall so declare. After 
such determination, no deductions from pay¬ 
ments to producers shall be made to defray 
the expenses of the Council under this agree¬ 
ment except deductions from payments 
made in connection with a prior marketing 
year. 

5. Funds obtained by the Council pursuant 
to the agreement of March 15, 1967, and un¬ 
obligated on the date when this agreement 
becomes effective shall become subject to 
the terms and conditions of this agreement 
and be available to finance, either separately 
or in combination with other funds made 
available under this agreement, sales promo¬ 
tion and advertising programs established 
pursuant to this agreement. 

6 . Upon termination of all programs under 
this agreement. If all the funds of the Coun¬ 
cil were derived from deductions from mohair 
payments (including interest earned there¬ 
on), all such funds remaining unobligated 
in the hands of the Council shall be returned 
to the Secretary of Agriculture, together with 
a statement explaining the various items 
which entered into the amount returned 
to the Secretary. If the Council also received 
funds for its advertising and sales promo¬ 
tion programs from sources other than the 
Secretary acting pursuant to this agreement, 
the Council shall return to the Secretary the 
same proportion of the unobligated funds as 
the funds contributed by the Secretary bore 
to all funds received by the Council for its 
advertising and sales promotion programs. A 
statement of the assets and liabilities of the 
Council shall be furnished to the Secretary 
within 60 days after such termination be¬ 
comes effective. The provision with respect 
to the return of unobligated funds shall also 
apply in case of dissolution or liquidation 
of the affairs of the Council. 

7. Any amendments or additions to the 
charter or by-laws of the Council shall be 
subject to the approval of the Secretary. 


8 . The authority reserved to the Secretary 
under the provisions of this agreement may 
be exercised by an official or officials of the 
Department of Agriculture designated by him 
for such purpose. 

9. During the performance of this agree¬ 
ment, it is further agreed that: 

(1) The Council will not discriminate 
against any employee or applicant for em¬ 
ployment because of race, creed, color, sex, 
or national origin. The Council will take af¬ 
firmative action to ensure that applicants are 
employed, and that employees are treated 
during* employment, without regard to their 
race, creed, color, sex, or national origin. 
Such action shall include, but not be limited 
to the following: Employment, upgrading, de¬ 
motion, or transfer; recruitment or recruit¬ 
ment advertising; layoff or termination; rates 
of pay or other forms of compensation; and 
selection for training, including apprentice¬ 
ship. The Council agrees to post in conspicu¬ 
ous places, available to employees and ap¬ 
plicants for employment, notices to be pro¬ 
vided by the contracting officer setting forth 
the provisions of this nondiscrimination 
clause. 

(2) The Council will, in all solicitations or 
advertisements for employees placed by or 
on bebalf of the contractor, state that all 
qualified applicants will receive considera¬ 
tion for employment without regard to race, 
creed, color, sex. or national origin. 

(3) The Council will send to each labor 
union or representative of workers with which 
he has a collective bargaining agreement or 
other contract or understanding, a notice to 
be provided by the agency contracting officer, 
advising the labor union or workers' repre¬ 
sentative of the Council’s commitments un¬ 
der section 202 of Executive Order No. 11246 
of September 24, 1965, and shall post copies 
of the notice in conspicuous places available 
to employees and applicants for employment. 

(4) The Council will comply with all provi¬ 
sions of Executive Order No. 11246 of Sep¬ 
tember 24. 1965, and of the rules, regulations, 
and relevant orders of the Secretary of Labor. 

(5) The Council will furnish all informa¬ 
tion and reports required by Executive Order 
No. 11246 of September 24. 1965, and by the 
rules, regulations, and orders of the Secretary 
of Labor, or pursuant thereto, and will per¬ 
mit access to his books, records, and accounts 
by the contracting agency and the Secretary 
of Labor for purposes of investigation to 
ascertain compliance with such rules, regu¬ 
lations, and orders. 

(6) In the event of the Council’s noncom¬ 
pliance with the nondiscrimination clauses of 
this agreement or with any of such rules, 
regulations, or orders, this agreement may 
be canceled, terminated or suspended in 
whole or in part and the Council may be de¬ 
clared Ineligible for further Government con¬ 
tracts In accordance with procedures 
authorized in Executive Order No. 11246 of 
September 24. 1965, and such other sanctions 
may be imposed and remedies invoked as pro¬ 
vided in Executive Order No. 11246 of Sep¬ 
tember 24, 1965, or by rule, regulation, or 
order of the Secretary of Labor, or as other¬ 
wise provided by law. 

(7) The Council will include the provisions 
of paragraphs (1) through (7) in every sub¬ 
contract or purchase order unless exempted 
by rules, regulations, or orders of the Secre¬ 
tary of Labor issued pursuant to section 204 
of Executive Order No. 11246 of September 24, 
1965, so that such provisions will be bind¬ 
ing upon each subcontractor or vendor. The 
Council will take such action with respect to 
any subcontract or purchase order as the 
contracting agency may direct as a means of 
enforcing such provisions including sanctions 
for noncompliance: Provided, however , That 
in the event the Council becomes involved in, 
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or is threatened with, litigation with a sub¬ 
contractor or vendor as a result of such direc¬ 
tion by the contracting agency, the Council 
may request the United States to enter into 
such litigation to protect the interests of the 
United Slates. 

10. This agreement shall not become effec¬ 
tive until and unless the Secretary has de¬ 
termined on the basis of a producer refer¬ 
endum that at least two-thirds of the total 
number of producers or two-thirds Of the 
volume of production represented in such 
referendum approve his entering into the 
agreement. 

3. Agencies conducting referendum. 
The Deputy Administrator shall be in 
charge of conducting this referendum. 
Each State ASC Committee shall be in 
charge of conducting the referendum in 
its State and each county ASC committee 
shall be in charge of conducting the ref¬ 
erendum in its county. 

4. Period of referendum. County ASCS 
offices will have ballot boxes available 
from April 19. 1971. through April 30, 
1971. Any completed ballot received by 
a county ASCS office before April 19,1971, 
will be placed in the ballot box. Ballots 
reaching a county ASCS office after close 
of business April 30, 1971, cannot be 
counted. 

5. Notice of referendum. Pull and accu¬ 
rate public notice of the time and place 
of balloting in the referendum and the 
rules governing the eligibility to vote will 
be provided by the State and county 
ASCS offices by means of newspapers, 
radio, or any other method they deem 
desirable, without incurring advertising 
expense. 

6. Voting —(a) Mailing of ballots to 
eligible voters . Each county ASCS office 
will mail ballots to all producers, of whom 
the committee has knowledge, having 
ranch or farm headquarters located in 
its county. The mailing of a ballot is not 
a determination of eligibility to vote and 
if a producer has not received a ballot, 
he can obtain one in the State or county 
ASCS office upon request. The Direct 
Payments Programs Division, ASCS, will 
mail ballots to all cooperative associa¬ 
tions which qualify to vote on behalf of 
their members and others in accordance 
with paragraph (c) of this section. 

<b> Place and manner of voting by in¬ 
dividuals. The county ASCS office serving 
the county in which the producer’s farm 
or ranch headquarters is located shall be 
his polling place. A ballot may be cast 
on Form CCC-1163 either by personal 
delivery to, or by mailing the form so 
that it will reach, the polling place on 
or before the close of business April 30, 
1971. 

(c) Place and manner of voting by 
cooperative associations. A cooperative 
association may cast only one ballot. The 
ballot shall be cast for all eligible voters 
who on the date the ballot is cast are 
members of, stockholders in, or are 
under contract to sell their mohair 
through the association. A cooperative 
association mast qualify for voting by 
filing with the Director of the Direct 
Payments Programs Division. ASCS, U.S. 
Department of Agriculture, Washington, 
D.C. 20250, not later than April 5, 1971, 
each of the following: (1) A certified 


copy of the articles of incorporation and 
bylaws of the association, and (2) a 
certified copy of the resolution adopted 
by the association’s Board of Directors 
authorizing such vote. The Direct Pay¬ 
ments Programs Division will send a bal¬ 
lot to each cooperative association which 
establishes eligibility to vote. 

The cooperative association shall re¬ 
turn the marked ballot to the Director 
of the Direct Payments Programs Divi¬ 
sion so that it will reach that office not 
later than April 23, 1971. Each ballot 
cast by a cooperative association shall 
be accompanied by the original and two 
copies of a listing showing the names and 
addresses of all producers, otherwise eli¬ 
gible to vote, who on the date the vote 
is cast are members of, stockholders in, 
or under contract to sell their mohair 
through the association. The producers’ 
names shall be arranged alphabetically 
on a separate sheet for each county. The 
listing for each county shall be headed 
by the name and address of the coopera¬ 
tive association and show whether voting 
‘‘Yes’* or “No” in the referendum. In pre¬ 
paring the listings, the cooperative as¬ 
sociation shall show for each producer 
the number of Angora goats 6 months of 
age or older which he owned continu¬ 
ously in the United States during a 
single period of at least 30 days during 
1970. After checking the ballots and lists 
received from cooperative associations 
for completeness, the lists of producers 
for whom cooperative associations have 
voted will be forwarded by the Direct 
Payments Programs Division to the State 
ASCS offices concerned for distribution 
to the respective county ASCS offices. 

7. Determining volume of production 
represented. The volume of production 
represented by each producer voting or 
for whom a cooperative ballot is cast will 
be determined by the number of Angora 
goats, 6 months of age or older, which 
he owned continuously in the United 
States during a single period, selected by 
the producer, of at least 30 days during 
1970. 

8. Challenge of ballots. A ballot may 
be challenged on the basis of the knowl¬ 
edge of any State, county, or community 
ASC committeeman, employee of a State 
or county ASCS office, or any other per¬ 
son. Before a challenged ballot is either 
counted or declared invalid, a determina¬ 
tion shall be made by the county ASC 
committee in connection with such chal¬ 
lenged ballot. The determination shall 
cover all questions as to the eligibility of 
the individual voter or any producer for 
whom a cooperative association has cast 
a ballot and the accuracy of the number 
of Angora goats represented. If two or 
more cooperative associations cast bal¬ 
lots for the same producer, and the 
ballots take the same position with ref¬ 
erence to the agreement which is the 
subject of the referendum, the pro¬ 
ducer's vote will be counted only once. 
If they take different positions, his vote 
will not be counted. 

9. Canvass of ballots. The county ASC 
committees will make a count of the eli¬ 
gible voting producers, determining (a) 
the number of eligible voting producers 


favoring the agreement and the number 
of Angora goats represented by them, 
(b) the number of eligible voting pro¬ 
ducers disapproving the agreement and 
the number of Angora goats represented 
by them, and (c) the number of voting 
producers found to be ineligible. All bal¬ 
lots shall be treated as confidential and 
the contents of the ballots shall not be 
divulged, except as provided in this no¬ 
tice or as the Secretary may direct. 

10. Reporting results of referendum. 
Each county ASCS office will transmit a 
written summary of the results of the 
referendum in its county to its State 
ASCS office. Each State ASCS office will 
transmit a written summary of the ref¬ 
erendum results received from the county 
ASCS offices within its State to the Di¬ 
rector of the Direct Payments Programs 
Division, ASCS, Washington, D.C. 20250, 
and maintain one copy of the summary 
in the State ASCS office where it shall 
be available for public inspection for a 
period of 5 years following the end of 
the referendum period. The Director of 
the Direct Payments Programs Division, 
ASCS, shall prepare and submit to the 
Secretary a report as to the results of 
the referendum. 

11. Additional instructions and form. 
The Deputy Administrator is hereby au¬ 
thorized to prescribe additional instruc¬ 
tions and forms not inconsistent with 
the provisions of this notice to govern 
the procedure to be followed in the con¬ 
duct of this referendum. 

(Sec. 708, 68 Stat. 912; 7 U.S.C. 1787) 

Signed at Washington. DC., on 
March 12, 1971. 

Carroll G. Brunthaver. 

Acting Administrator, Agricul¬ 
tural Stabilization and Con¬ 
servation Service. 

[FR Doc.71-3697 Piled 3-16-71:8.49 am] 


Office of the Secretary 
ENVIRONMENTAL QUALITY 

Policy, Procedures and Guidelines 

The Department of Agriculture has 
many concerns about and responsibili¬ 
ties for the quality of our environment. 
I have enunciated a general environ¬ 
mental quality policy for the Depart¬ 
ment in a Secretary’s memorandum ana 
established procedures and guidelines 
to be followed in implementing that 
general policy in several supplements t 
the basic memorandum. The memoran¬ 
dum and supplements give particular at¬ 
tention to the National Environments 
Policy Act of 1969, related Exc ^ ut ^ 
orders, and other guidelines and mre - 
tives from the Executive Office of t 
President. 

Secretary’s Memorandum No. Up 
and Supplements 1 through 5 1 are i 


Filed as part of the original docuin 
a the Office of the Federal 
> on file with the Coordinator of 
ital Quality Activities, Office °f J'h . 
iry. Room 312E. Administration Builds 
. Department of Agriculture. Washingto 
. 20250. 
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eluded in this notice. Supplement 4 is 
largely based on Interim Guidelines 
issued by the Council on Environmental 
Quality. These guidelines are being modi¬ 
fied and Supplement 4 will be revised 
accordingly. Comments about ways in 
I which the basic memorandum and its 
supplements can be improved will be 
I welcomed. 

Clifford M. Hardin, 
Secretary of Agriculture. 

March 6, 1971. 

|FR Doc 71-3363 Piled 3-16-71;8:51 am] 


DEPARTMENT OF COMMERCE 

Bureau of International Commerce 

[Pile: 23(67)-20] 

HORST JONAS AND 
BRUNO K. WITTER 

Order Denying Export Privileges for 
an Indefinite Period 

In the matter of Horst Jonas, Rotdom- 
[strasse 1, Dusseldorf 4, Federal Republic 
of Germany; and Bruno K. Witter, Wip- 
peraurstrasse 21, 565 Solingen, Federal 
[Republic of Germany, respondents. 

The Director, Investigations Division, 
[Office of Export Control, Bureau of In¬ 
ternational Commerce, U.S. Department 
of Commerce, has applied for an order 
| denying to the above respondents all ex- 
ort privileges for an indefinite period 
[because the said respondents, without 
I good cause being shown, failed to furnish 
i answers to interrogatories and failed to 
furnish certain records and other writ¬ 
ings specifically requested. This applica- 
jtion was made pursuant to § 388.15 of the 
[Export Control Regulations. (Title 15, 
Chapter in. Subchapter B, Code of Fed¬ 
eral Regulations.) 

In accordance with the usual practice, 
rthe application for an indefinite denial 
order was referred to the Compliance 
Commissioner, Bureau of International 
[Commerce, who after consideration of 
the evidence has recommended that the 
application be granted. The report of 
the Compliance Commissioner and the 
[evidence in support of the application 
^ave been considered. 

The evidence presented shows that 
lairing the year 1967 the respondents 
Rorst Jonas and Bruno K. Witter were 
partners and comanagers of the firm 
PMi Computer Dienst GmbH (Codi) 

I I * *w ad a place °* business in Dussel- 
Qorf, West Germany; said firm was en- 
| jf&gea in trade relating to computers and 
the firm was liquidated in 
The evidence presented further 
durin g 1967 the respondents 
? 5 ^ e f lr capacity as officials of Codi par- 
l^ipated in transactions involving the 
K ring , and recel ving of strategic U.S.- 
[JS. . electronic equipment as follows: 
Er”?* anc * receiving such equipment 
ISrf, at approximately $22,700 manu- 
by two different United States 
ecirf^ le ! : or dering additional such 
oon !? ent # valued at approximately $12,- 
manufactured by one of said U.S. 
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companies; ordering such equipment 
valued at approximately $160,000 manu¬ 
factured by a third U.S. company. The 
Investigations Division is conducting an 
investigation to ascertain the disposi¬ 
tion of the above mentioned commodities 
received by Codi while the respondents 
held the aforementioned positions in said 
company and also to ascertain the in¬ 
tended disposition of other commodities 
that were ordered. 

It is impracticable to subpoena the 
respondents, and relevant and material 
interrogatories were served on them pur¬ 
suant to § 388.15 of the Export Control 
Regulations. The respondents, also pur¬ 
suant to said section, were requested to 
furnish certain specific documents relat¬ 
ing to these transactions. Said respond¬ 
ents have failed to respond to said inter¬ 
rogatories or to furnish the documents 
requested as required by said section, and 
they have not shown good cause for such 
failure. I find that an order denying ex¬ 
port privileges to said respondents for 
an indefinite period is reasonably neces¬ 
sary to protect the public interest and to 
achieve effective enforcement of the Ex¬ 
port Administration Act of 1969. 1 

Accordingly , it is hereby ordered , 

L All outstanding validated export li¬ 
censes in which respondents appear or 
participate, in any manner or capacity, 
are hereby revoked and shall be returned 
forthwith to the Bureau of International 
Commerce for cancellation. 

n. The respondents, their representa¬ 
tives, agents, and employees hereby are 
denied all privileges of participating, di¬ 
rectly or indirectly, in any manner or 
capacity, in any transaction involving 
commodities or technical data exported 
from the United States in whole or in 
part, or to be exported, or which are 
otherwise subject to the Export Control 
Regulations. Without limitation of the 
generality of the foregoing, participation 
prohibited in any such transaction, either 
in the United States or abroad, shall in¬ 
clude participation, directly or indirectly, 
in any manner or capacity: (a) As a 
party or as a representative of a party 
to any validated export license applica¬ 
tion; (b) in the preparation or filing of 
any export license application or reex¬ 
portation authorization, or any document 
to be submitted therewith; (c) in the ob¬ 
taining or using of any validated or gen¬ 
eral export license or other export control 
documents; (d) in the carrying on of 
negotiations with respect to or in the re¬ 
ceiving, ordering, buying, selling, deliver¬ 
ing, storing, using, or disposing of any 
commodities or technical data in whole 
or in part exported or to be exported 
from the United States; and (e) in the 
financing, forwarding, transporting, or 


1 This Act Is the successor to the Export 
Control Act of 1949. The new Act (60 U.S.C. 
App. sec. 2412(b), provides, “All outstand¬ 
ing delegations, rules, regulations, orders, 
licenses, or other forms of administrative 
action under the Export Control Act of 1949 

• • • shall, until amended or revoked, re¬ 
main in full force and effect, the same as 
If promulgated under this Act”. 


other servicing of such commodities or 
technical data. 

m. Such denial of export privileges 
shall extend not only to the respondents, 
but also to their agents and employees 
and to any person, firm, corporation, or 
business organization with which they 
now or hereafter may be related by affil¬ 
iation, ownership, control, position of 
responsibility, or other connection in the 
conduct of trade or services connected 
therewith. 

IV. This order shall remain in effect 
until the respondents provide respon¬ 
sive answers, written information, and 
documents in response to the interroga¬ 
tories heretofore served upon them or 
give adequate reasons for failure to do 
so, except insofar as this order may be 
amended or modified hereafter in ac¬ 
cordance with the Export Control 
Regulations. 

V. No person, firm, corporation, part¬ 
nership, or other business organization, 
whether in the United States or else¬ 
where, without prior disclosure to and 
specific authorization from the Bureau 
of International Commerce, shall do any 
of the following acts, directly or indi¬ 
rectly, or carry on negotiations with re¬ 
spect thereto, in any manner or capacity, 
on behalf of or in any association with 
the respondents, or whereby the re¬ 
spondents may obtain any benefit there¬ 
from or have any interest or participa¬ 
tion therein, directly or indirectly: (a) 
Apply for, obtain, transfer, or use any 
license, Shipper’s Export Declaration, 
bill of lading, or other export control 
document relating to any exportation, 
reexportation, transshipment, or diver¬ 
sion of any commodity or technical data 
exported or to be exported from the 
United States, by, to, or for any respond¬ 
ent, or (b) order, buy, receive, use, sell, 
deliver, store, dispose of, forward, trans¬ 
port, finance, or otherwise service or par¬ 
ticipate in any exportation, reexporta¬ 
tion, transshipment, or diversion of any 
commodity or technical data exported 
or to be exported from the United States. 

VT. A copy of this order shall be served 
on respondents. 

VII. In accordance with the provisions 
of § 388.15 of the Export Control Reg¬ 
ulations, the respondents may move 
at any time to vacate or modify this 
Indefinite Denial Order by filing with 
the Compliance Commissioner, Bureau of 
International Commerce, U.S. Depart¬ 
ment of Commerce, Washington, D.C. 
20230, an appropriate motion for relief, 
supported by substantial evidence, and 
may also request an oral hearing thereon, 
which, if requested, shall be held before 
the Compliance Commissioner, Wash¬ 
ington, D.C., at the earliest convenient 
date. 

Dated: March 12,1971, 

This order shall become effective on 
March 17,1971. 

Rauer H. Meyer, 

Director, Office of Export Control. 

[FR Doc.71-3667 Filed 3-16-71;8:46 am] 


No. 62—pfc. i-jo 
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NOTICES 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
AMERICAN POTATO CO. 

Notice of Filing of Petition for Food 
Additives 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 409 
(b)(5), 72 Stat. 1786; 21 U.S.C. 348(b) 
(5)), notice is given that a petition (FAP 
1A2639) has been filed by American 
Potato Co., Post Office Box 592, Black- 
foot, ID 83221, proposing that § 121. 1195 
Succinylated monoglycerides (21 CFR 
121.1195) be amended to provide for the 
additional safe use of succinylated mono¬ 
glycerides as a conditioning agent in de¬ 
hydrated potato products. 

Dated: March 8,1971. 

R. E. Duggan,. 

Acting Associate Commissioner 

for Compliance. 

[FR Doc.71-3650 Filed 3-16-71;8:45 am] 


EASTMAN CHEMICAL PRODUCTS, 
INC. 

Notice of Filing of Petition for Food 
Additives 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 409 
(b)(5), 72 Stat. 1786; 21 U.S.C. 348(b) 
(5)), notice is given that a petition (FAP 
1R2641) has been filed by Eastman 
Chemical Products, Inc., Kingsport, TN 
37662, proposing the is suan ce of a food 
additive regulation (21 CFR Part 121) to 
provide for the safe use of the following 
pigments as components of polyolefin 
food-contact articles: Pigment blue 15 
(phthalocyanine blue), CJ. No. 741C0; 
pigment green 7 (phthalocyanine green), 
CX No. 74260; pigment green 17 (chro¬ 
mium oxide green), CX No. 77288; pig¬ 
ment white 21 (barium sulfate), C.I. No. 
77120; and pigment violet 19 (quinacri- 
done red), C.I. No. 46500. 

Dated: March 8,1971. 

R. E. Duggan, 

Acting Associate Commissioner 
for Compliance. 

(FR Doc.71-3651 Filed 3-16-71;8:45 ami 


SALT INSTITUTE 

Notice of Filing of Petition for Food 
Additives 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 409 
(b)(5), 72 Stat. 1786; 21 U.S.C. 348(b) 
(5)), notice is given that a petition (FAP 
1A2642) has been filed by the Salt Insti¬ 
tute, 206 North Washington Street, Alex¬ 
andria, VA 22314, proposing that § 121.- 
1032 Yellow prussiate of soda (21 CFR 
121.1032) be amended to provide for the 
safe use of yellow prussiate of soda as an 
anticaking agent in all forms of dry salt 


for human consumption at a level not in 
excess of 13 parts per million expressed as 
anhydrous sodium ferrocyanide. 

Dated: March 8,1971. 

R. E. Duggan, 

Acting Associate Commissioner 
for Compliance. 
(FR Doc.71-3652 Filed 3-16-71;8:45 am] 


ATOMIC ENERGY COMMISSION 

ENVIRONMENTAL REPORTS FOR 
NUCLEAR POWER PLANTS 

Draft Guide to Preparation 

Under the Atomic Energy Commis¬ 
sion's regulations for implementing the 
National Environmental Policy Act of 
1969 (10 CFR Part 50, Appendix D), ap¬ 
plicants for nuclear power plant permits 
and licenses are required to submit an 
Environmental Report at the time they 
file an application for a construction 
permit; and, at the time they file an ap¬ 
plication for an operating license, they 
are required to update the report to the 
extent that environmental considera¬ 
tions differ significantly from those dis¬ 
cussed in the earlier report. 

To aid applicants in the preparation 
of Environmental Reports, the Commis¬ 
sion's regulatory staff has prepared a 
draft guide for the preparation of such 
reports. The draft guide has been issued 
for comment and interim use. The in¬ 
formation presented in the guide pro¬ 
vides for a comprehensive discussion of 
the environmental impact associated 
with the construction and operation of a 
nuclear power plant. 

Written comments and suggestions for 
improvements in the draft guide are en¬ 
couraged, and all interested persons are 
invited to submit comments and sugges¬ 
tions by May 1, 1971. Comments and re¬ 
quests for copies of the draft guide should 
be sent to the Director, Division of Radio¬ 
logical and Environmental Protection, 
U.S. Atomic Energy Commission, Wash¬ 
ington, D.C. 20545. A final guide subse¬ 
quently will be prepared which will take 
into consideration the comments and 
suggestions received. 

(5 U.S.C. 552(a)) 

Dated at Bethesda, Md., on this 12th 
day of March 1971. 

For the Atomic Energy Commission. 

Harold L. Price, 
Director of Regulation. 

(FR Doc.71-3712 Filed 3-16-71;8:50 am] 


(Dockets Nos. 50-317, 50-318] 

BALTIMORE GAS AND ELECTRIC CO. 

Notice of Availability of Draft De¬ 
tailed Statement and Request for 
Comments From State and Local 
Agencies 

Pursuant to the National Environ¬ 
mental Policy Act of 1969 and the Atomic 
Energy Commission’s regulations in Ap¬ 
pendix D to 10 CFR Part 50, notice is 
hereby given that a document entitled 


“Draft Detailed Statement on the En¬ 
vironmental Considerations by the divi¬ 
sion of Reactor Licensing, U.S. Atomic 
Energy Commission, Related to the Pro¬ 
posed Operation of the Calvert ClifTs Nu¬ 
clear Power Plant by the Baltimore Gas 
and Electric Company" is being placed in 
the following locations where it will be 
available for inspection by members of 
the . public: The Commission's Public 
Document Room, 1717 H Street NW. 
Washington, DC; and the Office of the 
President of the Calvert County Board of 
Commissioners, Prince Frederick, Md. 

The Commission hereby requests com¬ 
ments on the proposed action and the 
Draft Detailed Statement from State 
and local agencies of any affected State 
(with respect to matters within their 
jurisdiction), which are authorized to 
develop and enforce environmental 
standards. If the Commission is not pro¬ 
vided with comments by any State or 
local agency within 60 days of the pub¬ 
lication of this notice in the Federal 
Register, the Commission will presume 
that the agency has no comments to 
make. 

A copy of the Draft Detailed State¬ 
ment dated March 10,1971, and available 
comments thereon of Federal agencies 
(whose comments are being separately 
requested by the Commission) will be 
supplied to any such State or local 
agency upon request addressed to the 
Director, Division of Reactor Licensing, 
U.S. Atomic Energy Commission, Wash¬ 
ington, D.C.20545. 

Dated at Bethesda, Md., this 11th day 
of March 1971. 

For the Atomic Energy Commission, 

R. C. DeYoung, 
Acting Director. 

Division of Reactor Licensing 

(FR Doc.71-3740 Filed 3-16-71:8:50 ami 


CIVIL AERONAUTICS BOARD 


(Docket No. 23045) 

AIR NAURU 


Notice of Prehearing Conference 

Notice is hereby given that a prehear¬ 
ing conference on the above-entitled ap¬ 
plication is assigned to be held o 
March 25, 1971, at 10 ajn., e.s.t., in Room 
911, Universal Building, 1825 Con * iect ’ 
cut Avenue NW., Washington. DC. Be¬ 
fore Examiner Robert L. Park. 

Dated at Washington, D.C., March 12, 
1971. 


[seal! 


Thomas L. Wrenn. 
Chief Examiner. 


(FR Doc.71-3700 Filed 3-16-7i;8:49 ami 


(Docket No. 22419; Order 7 1-3-471 

TEXAS INTERNATIONAL AIRLINES, 
INC. 

Order Setting Application for Hean n 9 

Adopted by the Civil Aeronaut ics Bo^ 

at its office in Washington. D.C., o 
Bth day of March 1971. 
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On July 31, 1970, the United States and 
tie Government of Mexico concluded 
amendments to a bilateral Air Transport 
Agreement which authorizes, interalia, 
air service between the coterminal points 
Houston and Mission/McAllen/Edinburg, 
Tex., and the coterminal points Monter- 
rev and Mexico City, Mexico, by a desig¬ 
nated U.S.-flag carrier. 

On July 31, 1970 . Texas International 
Airlines, Inc. (TXI) filed an application 
requesting amendment of its certificate 
of public convenience and necessity for 
route 82F so as to authorize it to engage 
in scheduled air transportation over the 
above-described route. 1 * Concurrently 
therewith, TXI filed a motion for an im¬ 
mediate hearing of its certificate amend¬ 
ment application. 

Answers in support of TXTs motion 
were filed by the City and Chamber of 
Commerce of Houston, Braniff Airways, 
and the City and Chamber of Commerce 
of McAllen, Tex. Pan American World 
Airways, Inc. (Pan American), filed an 
answer in op posit ion to expedited con¬ 
sideration of TXTs request for Houston- 
Mexico City nonstop authority* * 

Upon consideration of the foregoing 
and all the relevant facts, the Board has 
decided that there is sufficient basis for 
setting for hearing TXTs application for 
authority to operate between the coter¬ 
minal points Houston and Mission/ 
McAllen/Edinburg. Tex., and the coter¬ 
minal points Monterrey and Mexico City, 
Mexico, Docket 22419. 3 We note that 

I Braniff, National Airlines, Inc. (Na¬ 
tional), and Eastern Air Lines, Inc. 
(Eastern), have filed applications in 
Dockets 22416, 22645, and 22467, respec¬ 
tively, requesting authority conforming, 
in part, to that requested by TXI. The 
applications of Braniff, Eastern and Na¬ 
tional include requests for other author¬ 
ity which will be heard in separate pro¬ 
ceedings and accordingly, we will not 
consolidate these applications as framed. 
The carriers are, however, free to move 
for consolidation of an application con¬ 
forming to the scope of this proceeding. 

I Accordingly , it is ordered, That: 

I 1. The motion of Texas International 
Airlines, Inc., for an immediate hearing, 
be and it hereby is granted; 

2. The application of Texas Interna¬ 
tional Airlines, Inc.. Docket 22419, be and 
it hereby is set for hearing before an 
examiner of the Board at a time and 
Place to be hereafter designated; 


Texas International presently has author- 
in °P erate between the terminal point 
Misslon/McAllen/Edlnburg, Tex., and the ter- 
2™. point Monterrey, Mexico. In addition, 
fr 11 Ame rlcan World Airways has authority 
provide service between Houston and 
Mexico City on its route 136. 

* an American also urges that any grant 
ZJ“ouston-Mexico City authority be sub- 
, J® a mandat ory one-stop restriction, 
that res f >fl °l 5 Pan American’s request 
I ^ ran ^ °f Houston-Mexico City au- 

conM ,H be l UbJect 10 a <>ne-stop restriction we 
SSSf* that fcWttU® of a pretrial re- 
I lean V n would nat be warranted. Pan Amer- 
can ^ ue durln & the course 
Uon h proceedln 6 that an appropriate restric- 
0 be imposed on any such award. 


3. Applications, motions to consolidate, 
and motion or petitions seeking modifica¬ 
tion or reconsideration of this order shall 
be filed no later than 20 days after the 
service of this order, and answers to such 
pleading shall be filed within 15 days 
thereafter. 

This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

[seal! Harry J. Zink, 

Secretary. 

[FR Doc.71-3701 Filed 3-16-71 ;8:49 am] 


lDockot No. 23167; Order 71-3-48] 

TEXAS-MEXICO SERVICE 
INVESTIGATION 

Order Instituting an Investigation 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C., on the 
8th day of March 1971. 

On July 31,1970, the United States and 
the Government of Mexico concluded 
amendments to a bilateral Air Trans¬ 
port Agreement which authorizes, inter 
alia, U.S.-flag service over U.S. route C, 
between the coterminal points Dallas, 
Forth Worth, and San Antonio, Tex., 
and the coterminal points Mexico City 
and Acapulco, Mexico; and over U.S. 
route Q, between the terminal point 
Houston, Tex,, and the terminal point 
Acapulco, Mexico. Braniff Airways, Inc. 
(Braniff) is authorized to provide service 
between San Antonio, Mexico City, and 
Acapulco on route 153. American Airlines, 
Inc. (American) is authorized to provide 
service between Dallas/Fort Worth, San 
Antonio, Mexico City, and Acapulco. 1 * 

On August 19. 1970, American filed an 
application, Docket 22486, requesting 
amendment of its certificate of pub¬ 
lic convenience and necessity for route 
134 so as to authorize service be¬ 
tween San Antonio, Tex., and Acapulco, 
Mexico, nonstop and via Mexico City. On 
July 31,1970, Braniff filed an application. 
Docket 22415, requesting authority to 
provide service between the coterminal 
points Dallas and Fort Worth, Tex., and 
the cotcrminal points Mexico City and 
Acapulco, Mexico. On August 12, 1970, 
Eastern Air Lines, Inc. (Eastern) filed an 
application, Docket 22467, requesting, 
inter alia, authority to provide (1) non¬ 
stop service between San Antonio and 
Acapulco and (2) service betwen Dallas, 
Fort Worth, Mexico City, and Acapulco. 
Applications for authority to provide 
service over U.S. route Q, between Hous¬ 
ton and Acapulco, were filed by Ameri¬ 
can, Braniff, Eastern, and Texas 
International Airlines, Inc. (TXI) in 
Dockets 22485, 22416, 22467, and 21011, 
respectively. 


1 American’s authority requires that flights 
serving San Antonio must originate at Mexico 
City and terminate at Dallas/Ft. Worth or 
points north thereof, or originate at DaUas/ 
Ft. Worth or a point north thereof and termi¬ 
nate at Mexico City. 


Braniff filed a motion for an immediate 
hearing on its application in Docket 
22415. The Dallas/Fort Worth parties* 
filed motions for an immediate hearing 
on Braniff’s nonstop Dallas/Fort Worth- 
Mexico City-Acapulco application, and 
on TXTs Houston-Acapulco application. 
In addition, the Minneapolis-St. Paul 
Metropolitan Airports Commission filed 
a motion for immediate hearings on 
all applications which, if granted, would 
result in improved service between the 
Twin Cities and Mexico City/Acapulco.* 
Answers in support of Braniff’s motion 
were filed by the Kansa City parties 4 
and the Tulsa Parties. 8 American filed 
an answer in opposition to Braniff’s 
motion. 

Upon consideration of the foregoing 
and all the relevant facts, we have 
decided to institute an investigation to 
determine (1) the need for service be¬ 
tween the coterminal points Dallas, Fort 
Worth, and San Antonio, Tex., and the 
coterminal points Mexico City and Aca¬ 
pulco, Mexico, and (2) the need for non¬ 
stop Houston-Acapulco service pursuant 
to the amended UB.-Mexico bilateral Air 
Transport Agreement. 

Accordingly, it is ordered, That: 

1. An investigation designated the 
Texas-Mexico Service Investigation be 
and it hereby is instituted in Docket 
23167 pursuant to sections 204(a) and 
401(g) of the Federal Aviation Act of 
1958, as amended, to consider the need 
for authorization of U.S.-flag service be¬ 
tween (1) the coterminal points DaUas, 
Fort Worth, and San Antonio, Tex., and 
the coterminal points Mexico City and 
Acapulco, Mexico: and (2) the terminal 
point Houston, Tex. and the terminal 
point Acapulco, Mexico; 

2. The following applications are 
hereby consoUdated with the above in¬ 
stituted investigation: American Air¬ 
lines, Inc., Dockets 22485 and 22486; 
Braniff Airways. Inc., Docket 22415; and 
Texas International Airlines, Inc., 
Docket 21011;* 

3. Applications, motions to consoli¬ 
date, or petitions seeking modification or 
reconsideration of this order shall be 
filed no later than 20 days after the 
service of this order, and answers to such 
pleadings shall be filed within 15 days 
thereafter: 

4. The appUcation of Braniff Airways, * 
Inc., Docket 22416, be and it hereby is 


* The Cities and Chambers of Commerce of 

Dallas and Fort Worth. 

8 The Mlnneapolls-Saint Paul Airports 
Commission also filed a petition for leave to 
Intervene which will be disposed of at a later 
date. 

4 Kansas City and the Greater Kansas City 
Chamber of Commerce. 

5 The City of Tulsa and the Metropolitan 
Tulsa Chamber of Commerce. 

•Since Eastern’s application includes re¬ 

quests for other authority which will be 
heard in separate proceedings, we will not 
consolidate its application as framed. The 
carrier is free, however, to move for consoli¬ 
dation of an appUcation which conforms to 
the scope of this proceeding, in accordance 

with paragraph 3 above. 
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consolidated insofar as it conforms to 
the scope of issues in this proceeding; 7 

5. This proceeding shall be set for 
hearing at a time and place to be here¬ 
after designated; 

6 . To the extent not herein granted, 
the motions of Braniff Airways, the 
Cities and Chambers of Commerce of 
Dallas and Port Worth, and the Minnea- 
polis-Saint Paul Metropolitan Airports 
Commission be and they hereby are 
denied; and 

7. A copy of tills order shall be served 
upon American Airlines, Inc., Braniff 
Airways, Inc., Eastern Air Lines, Inc., 
Texas International Airlines, Inc., the 
Cities and Chambers of Commerce of 
Dallas, Fort Worth, Minneapolis, Saint 
Paul, San Antonio, Kansas City, and 
Houston. 

Tills order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

[seal] Harry J. Zink, 

Secretary. 

[FR Doc.71-3702 Filed 3-10-71:8:49 am] 


{Docket No. 22908; Order 71-3-71] 

TRANS WORLD AIRLINES, INC. 

Order Regarding Capacity Reduction 
Discussion 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 11th day of March 1971. 

In Order 70-11-35, dated November 6, 
1970, the Board disapproved an agree¬ 
ment between American, TWA, and 
United, entered into without prior Board 
authorized and supervised discussions, 
under which each carrier would limit the 
capacity it offered in 15 named markets. 1 
At the same time, the Board stated that 
it would be prepared to consider carrier 


» BranifTs application. Docket 22416, also 
requested Houston-Mexico City authority, 
which is the subject of a separate proceed¬ 
ing to be set for hearing by the Board. In 
the order setting that case for hearing, 
Braniff was Invited to refile an application 
which conformed to the scope of that pro¬ 
ceeding. Accordingly, we will dismiss that 
part of Docket 22416 which requests Hous- 
ton-Mexico City authority, and consolidate 
herewith its request for Houston-Acapulco 
authority. 

1 The grounds for the Board’s disapproval 
were two-fold. First, disapproval was war¬ 
ranted because the agreement had been en¬ 
tered into without prior Board authorized 
and supervised discussions. In this regard, 
the Board found that discussions involving 
capacity reduction go to the heart of a com¬ 
petitive air transportation system and that 
these discussions may, of themselves, in¬ 
hibit competition. Accordingly, the Board 
stated that It was not prepared to approve 
capacity-limiting agreements unless the 
agreements were reached after prior discus¬ 
sions which had been approved and moni¬ 
tored by the Board. In addition, the Board 
found in Order 70-11-35 that disapproval of 
the three-carrier agreement was warranted 
by a number of sxibstantive problems with 
the agreement. 


applications for authority to engage in 
discussions, under appropriate safe¬ 
guards, looking toward multilateral 
agreements to reduce capacity in mar¬ 
kets in which this could be accomplished 
without a significant adverse impact on 
the traveling public. In general, the 
Board believed that markets which could 
meet this criteria were large markets, 
served by three or more carriers, in 
which current operations were being 
conducted at unduly low load factors. 

In response to Order 70-11-35, TWA 
filed an application requesting, inter 
alia, authority for inter-carrier discus¬ 
sions to reach capacity agreements. 
Numerous parties submitted comments 
in response to TWA's proposal and TWA 
filed a reply. 2 

Upon consideration of the pleadings 
and other relevant facts, we have decided 
to authorize preliminary discussions on 
intercarrier agreements to reduce ca¬ 
pacity. The authority granted will be 
tailored to the guidelines set forth in 
Order 70-11-35, supra, and in this re¬ 
spect the authority will differ somewhat 
from that requested by TWA. 

Before turning to the details of the 
authorized discussions, it is necessary to 
reiterate the basic policies and guidelines 
discussed in Order 70-11-35. As set forth 
in detail in that order, we necessarily 
start with the consideration that agree¬ 
ments to restrict capacity are contrary 
to the competitive system established 
by the Federal Aviation Act and the an¬ 
titrust laws—a competitive system under 
which air transportation has flourished 
in this country’ in contrast to countries 
where free competition has not prevailed. 
In this country the norm established by 
the governing statutes is that capacity 
should be determined by the decisions of 
individual air carrier managements. On 
the long term, a competitive environment 
is inherently more efficient and more re¬ 
sponsive to the demands of the market 
than are decisions made by mutual 
agreement of competitors. 

At the same time, as indicated in 
Order 70-11-35, the Board recognizes the 
current extraordinary economic problems 
of individual members of the air carrier 
industry, 3 and we are persuaded that a 
significant underlying cause of these 
problems is that excess capacity is now 
being operated in certain large markets. 
Ultimately the problems of overcapacity 
are likely to be resolved by normal com¬ 


3 Answers were filed by the Departments of 

Justice and Transportation; Allegheny Air¬ 

lines, Inc.; American Airlines. Inc.; Con¬ 
tinental Air Lines, Inc.; Delta Air Lines, Inc.; 

Eastern Air Lines, Inc.; National Airlines, 

Inc.; Northwest Airlines, Inc.; and Pan 
American World Airways, Inc.; the National 
Air Carrier Association; the Air Line Pilots 
Association; and various civic parties. 

8 For calendar 1970, the 11 members of the 
domestic trunk industry incurred an overall 
net loss of $49,453,000. Individual carriers in¬ 
curring losses were: Trans World $64,863,000; 
United $39,855,000; American $26,397,000; 
Northeast $10,721,000; National $6,219,000; 
and Braniff $2,656,000. 


petitive forces, and, in this regard, we 
note with approval that a number of 
carriers have recently undertaken uni¬ 
lateral reductions of capacity in major 
markets. However, in the present ex¬ 
traordinary circumstances it is possible 
that unilateral reductions may take ef¬ 
fect too slowly to avert serious injury to 
air carriers and to the air transportation 
system as a whole. 

In Order 70-11-35, we weighed the 
foregoing considerations and concluded 
that we would be prepared, as a limited 
short-term correctional measure, to au¬ 
thorize discussions to limit capacity in 
markets in which such limitations would 
not have an undue effect on the quality 
and quantity of service available to the 
public. 

TWA’s present request offers an op¬ 
portunity for implementation of the pro¬ 
cedures contemplated by Order 70-11-35. 
TWA proposes a multi-stage procedure 
for reaching capacity agreements. In the 
■first stage, competing carriers in a mar¬ 
ket would agree to ask the Board for 
permission to hold discussions to reach 
capacity agreements in that market. If 
the Board authorized discussions any 
resulting agreement would be submitted 
to the Board for its approval. 4 * * * 8 

We have decided not to adopt the pro¬ 
cedure suggested by TWA but rather will 
adopt the multi-stage procedure indi¬ 
cated below. By this order we are au¬ 
thorizing all air carriers to hold discus¬ 
sions to determine whether to seek Board 
approval to discuss capacity agreements 
in specific markets. In passing upon sub¬ 
sequent requests for authority to hold 
discussions for specific markets, the 
Board’s basic inquiry will be whether 
there has been a sufficient preliminary 
demonstration that multilateral capacity 
reduction is “required by a serious trans¬ 
portation need, or in order to secure im¬ 
portant public benefits.” * The criteria 
which will be employed in making this 
determination are those set forth in 
Order 70-11-35, and we emphasize again 
that we will not authorize discussions 
unless a market is of substantial size, 
there is a showing that excessive and 
unneeded capacity is presently being of¬ 
fered and projected to continue, and un¬ 
less, in most cases, the market is one 
which is served by three or more carriers. 

It should be clearly understood that at 
this time we are authorizing only pre¬ 
liminary discussions to identify the 
markets in which multilateral reductions 
of capacity seem desirable. We have not 
authorized discussion of the specific 
terms of a prospective agreement to re¬ 
duce capacity in any specific market, in 


4 TWA app^'^‘9 to contemplate that deci¬ 
sions to auth.r ze discussions in particuia 
markets would be made by a member of tn 
Board’s staff and that the discussions wouia 
be authorized on the basis of a load -facto 
standard. As set forth below, we are adopti ° 
a different procedure for authorization oi a 
cussions for specific markets. . B 

8 Local Cartage Agreement Case. 15 c.. 
860 (1952). 
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addition, any discussions held will be 
monitored by the Board and subject to 
the procedural safeguards set forth in 
the ordering paragraphs below.® 

At this time, it is not necessary to de¬ 
cide on the precise form of capacity 
agreement which the Board is prepared 
to approve. However, for the guidance 
of the parties we suggest that we will be 
most receptive to agreements which pro¬ 
vide only for the operation of a volume 
of service by each party, leaving to the 
judgment of each party the particular 
schedules it will operate to implement 
the authorized volume. By contrast, we 
will not be receptive to proposals which 
contemplate an allocation of exclusive 
rights to operate schedules at particular 
time periods, e.g., an agreement that 
carrier A will fly the morning flights in 
a market and that carrier B will fly the 
evening flights. 7 

In conclusion, we reiterate that it is 
with extreme reluctance that we are au¬ 
thorizing a departure from the normal 
processes of competition. Our action is 
taken with the expectation that a 
limited, short-term departure from com¬ 
petitive scheduling can help relieve air 
carrier financial distress, without a sig¬ 
nificant adverse effect on the traveling 
public. However, we do not intend to 
countenance any more than a short¬ 
term departure from competitive sched¬ 
uling. After a reduced pattern of service 
has been established through short-term 
agreements, we will not authorize fur¬ 
ther agreements for purposes of main¬ 
taining a reasonable level of capacity. 
Rather, we expect reasonable capacity to 
be maintained by unilateral restraint. 

As a final matter, we note that in 
addition to requesting authority to dis¬ 
cuss agreements to reduce capacity, TWA 
also requests authority to discuss agree¬ 
ments to restrict future capacity in¬ 
creases. In connection with this portion 
of its application, TWA sets forth the 
terms of the type of agreement it pro- 


As Indicated in Order 70-11-35, interested 
persons will be permitted to attend the meet¬ 
ings as observers. In addition, interested per¬ 
sons will be afforded an opportunity to 
present their views to the Board by filing 
comments on any applications or agreements 
resulting from carrier discussions. 

T In Order 70-11-35, we indicated that 
apeements for a term of no more than 6 
months .appeared adequate to meet the ln- 
imry’8 problems. TWA has suggested In Its 
P aaings that a term of a year is desirable, 
ftn not reach ed any further decision 
^ uestion but would be prepared to 
inrw e i r at an a PP ro Priate time evidence 
^ deslraW ***** * term n0t excecdIn S 1 T ear 


poses.* In essence the proposal contem¬ 
plates that capacity would be controlled 
by a load factor formula rather than by 
the managerial decisions of individual 
carriers, responding to the particularized 
needs of a market. TWA has failed to 
set forth any matters which would war¬ 
rant the proposed sweeping departure 
from the normal processes of competi¬ 
tion. Accordingly, we have decided to 
deny this portion of TWA’s request. 

Accordingly, it is ordered, That: 

1. All certificated air carriers be and 
they hereby are authorized to conduct 
discussions to determine whether to re¬ 
quest authority to'discuss capacity re¬ 
duction agreements in specific markets, 
subject to the following conditions: 

(a) The discussions shall be held in 
Washington, D.C., and representatives of 
the Civil Aeronautics Board and of any 
other interested persons shall be per- 


■ TWA proposes that any agreement on 
capacity restraint operate as follows: Agree¬ 
ment would be open to aU carriers and all 
routes; agreement would specify load factor 
needed before a frequency might be added; 
such load factor criterion would vary with 
the number of frequencies already being 
operated by the carrier and by whether or 
not the addition would create or Intensify a 
“lead” by that carrier; a “trailing” carrier 
would maintain the right to increase up to 
two-thirds of the frequency level of the lead¬ 
ing carrier, without regard to the trailing 
carriers' own prior load factor; if agreement 
is reached for a 6-month or 1-year period, 
the load factor experienced shall be the com¬ 
parable season of the preceding year; each 
wlde-bodied .schedule will count as two 
narrow-bodied schedules, and the seat count 
of each aircraft type will be standardized, 
regardless of individual seating configura¬ 
tion; frequencies will be counted in the 
aggregate for a given metropolitan area; and 
the specified limitations apply to published 
schedules only. 


mitted to attend the discussions as 
observers; 

(b) The markets to be discussed shall 
be limited to markets in interstate and 
overseas air transportation; 

(c) Notices of any meeting held pur¬ 
suant to this order shall be served on all 
air carriers, and the Civil Aeronautics 
Board, at least 7 calendar days prior 
to said meeting; 

(d) A full transcript shall be main¬ 
tained at all meetings, at the expense of 
the carriers, and a copy of said transcript 
shall be filed with the Board; 

(e) The authority granted herein 
shall expire within 90 days of the effec¬ 
tive date of this order; 

2. Except to the extent granted herein 
the request of TWA in Docket 22908 be 
and it hereby is denied; and 

3. All outstanding motions and re¬ 
quests to receive late filings or otherwise 
unauthorized documents be and they 
hereby are granted. 

This order shall be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

[seal] Harry J. Zink, 

Secretary . 

fFR Doc.71-3703 Filed 3-16-71:8:49 am) 

CIVIL SERVICE COMMISSION 

INHALATION THERAPY TECHNICIAN, 
SEATTLE, WASH. 

Notice of Establishment of Minimum 
Rates and Rate Ranges 

Under authority of 5 U.S.C. 5303 and 
Executive Order 11073, the Civil Service 
Commission has established special min¬ 
imum salary rates and rate ranges as 
follows: 


(Table No. 339] 

08-419 INHALATION THERAPY TECHNICIAN 
Geographic Coverage: Seattle, Wash. 

Effective Date: First day of the first pay period beginning on or after March 21,1971. 


PER ANNUM RATES 



Grade 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

G8-4. 

CJS-5. 

GS~6. 


7,986 

$7,030 

7,631 

8,243 

$7,237 

7,862 

8,501 

$7,444 

8,093 

8.759 

$7,651 

8,324 

9,017 

$7,858 

8,555 

9,275 

$8,065 

8,788 

9,533 

$8,272 

9,017 

7<l1 

$8.479 
9,248 
10,049 

$8,686 

9,479 

10,307 






affected occupational levels. An employee 
who immediately prior to the effective 
date was receiving basic compensation 
at one of the statutory rates shall receive 
basic compensation at the correspond¬ 
ing numbered rate authorized by this 


All new employees in the specified oc¬ 
cupational level will be hired at the new 
minimum rates. 

As of the effective date, all agencies 
will process a pay adjustment to increase 
the pay of employees on the rolls in the 
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notice on or after such date. The pay ad¬ 
justment will not be considered an equiv¬ 
alent increase within the meaning of 5 
U.S.C. 5335 

Under the provisions of section 3-2b, 
Chapter 571, PPM, agencies may pay 
the travel and transportation expenses 
to first post of duty under 5 UJS.C. 5723 
of new appointees to positions cited. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 

[FR Doc.71-3615 Piled 3-16-71;8:45 ami 

FEDERAL COMMUNICATIONS 
COMMISSION 

[Dockets Nos. 19165,19166; FCC 71-2201 

BANGOR BROADCASTING CORP. 

AND PENOBSCOT BROADCASTING 

CORP. 

Order Designating Applications for 

Consolidated Hearing on Stated 

Issues 

In regard applications of, Bangor 
Broadcasting Corp., Bangor, Maine, 
Docket No. 19165, Pile No. BPH-6863, re¬ 
quests: 92.9 mc.s. t No. 225: 15.28 kw.(H); 
15.28 kw.(V); 741 feet; Penobscot Broad¬ 
casting Corporation, Bangor, Maine, 
Docket No. 19166, Pile No. BPH-6916, re¬ 
quests: 92.9 mc.s.. No. 225; 49.6 kw.(H); 
49.6 kw.(V); 317.5 feet; for construction 
permits. 

1. The Commission has under consid¬ 
eration the above-captioned and de¬ 
scribed applications which are mutually 
exclusive in that operation by the appli¬ 
cants as proposed would result in mutu¬ 
ally destructive interference. 

2. According to its application, Bangor 
Broadcasting would require $29,550 to 
construct and operate its proposed sta¬ 
tion for 1 year without reliance on rev¬ 
enues. To meet this requirement, appli¬ 
cant relies on cash on hand and profits 
from existing operations, but these items 
total only $18,000. Since this is $11,500 
short of its needs, a financial issue will 
be specified. 

3. In Suburban Broadcasters, 30 FCC 
951 (1961), our public notice of Au¬ 
gust 22, 1968, FCC 68-847, 13 R.R. 2d 
1903, City of Camden (WCAM), 18 FCC 
2d 412 (1969) and our primer, adopted 
February 18, 1971 (FCC 71-176), we in¬ 
dicated that applicants were expected to 
provide full information on their aware¬ 
ness of and responsiveness to local com¬ 
munity needs and interests. In this case 
neither applicant appears to have con¬ 
tacted a representative cross-section of 
the area, and Bangor Broadcasting has 
not adequately provided the comments 
regarding community problems obtained 
from such contacts. Likewise, Bangor 
Broadcasting has not adequately pro¬ 
vided a listing of specific programs re¬ 
sponsive to specific community needs as 


evaluated. As a result, we are unable at 
this time to determine whether either 
of the applicants is aware of and re¬ 
sponsive to the needs of the area. Ac¬ 
cordingly, Suburban issues are required. 

4. Originally, Melvin Stone, control¬ 
ling stockholder in Bangor Broadcasting, 
held a substantial amount of stock in the 
licensee of WEMT-TV in Bangor. Al¬ 
though his intention to dispose of this 
stock was indicated to the Commission, 
the application was never amended to re¬ 
flect his having done so. While we do not 
believe this matter is sufficient to war¬ 
rant specification of a disqualification 
issue, this failure to observe in full the 
requirements of § 1.65 of our rules may be 
explored under the comparative issue. 

5. Except as indicated by the issues 
specified below, the applicants are quali¬ 
fied to construct and operate as proposed. 
However, because the proposals are 
mutually exclusive, they must be desig¬ 
nated for hearing in a consolidated pro¬ 
ceeding on the issues specified below. 

6. It is ordered, That, pursuant to sec¬ 
tion 309(e) of the Communications Act 
of 1934, as amended, the applications are 
designated for hearing in a consolidated 
proceeding, at a time and place to be 
specified in a subsequent order, upon the 
following issues: 

(1) To determine whether Bangor 
Broadcasting has available the addi¬ 
tional $11,500 required for construction 
and first-year operation of its proposed 
station without reliance on revenues 
to thus demonstrate its financial 
qualifications. 

(2) To determine the efforts made by 
Penobscot Broadcasting to ascertain the 
community needs and interests of the 
area to be served and the means by which 
the applicant proposes to meet those 
needs and interests. 

(3) To determine the efforts made by 
Bangor Broadcasting to ascertain the 
community needs and interests of the 
area to be served and the means by which 
the applicant proposes to meet those 
needs and interests. 

(4) To determine which of the pro¬ 
posals would, on a comparative basis, 
better serve the public interest. 

(5) To determine in the light of the 
evidence adduced pursuant to the fore¬ 
going issues, which, if either, of the ap¬ 
plications for construction permit should 
be granted. 

7. It is further ordered , That to avail 
themselves of the opportunity to be 
heard, the applicants, pursuant to § 1.221 
(c) of the Commission's rules, in person 
or by attorney shall, within twenty (20) 
days of the mailing of this order, file with 
the Commission in triplicate, a written 
appearance stating an intention to ap¬ 
pear on the date fixed for the hearing 
and present evidence on the issues 
specified in this order. 

8. It is further ordered, That the appli¬ 
cants herein shall, pursuant to section 
311(a) (2) of the Communications Act of 
1934, as amended, and § 1.594 of the 
Commission's rules, give notice of the 
hearing, either individually or, if feasible 
and consistent with the rules, Jointly, 


within the time and in the manner pre¬ 
scribed in such rule, and shall advise 
the Commission of the publication of 
such notice as required by § 1.594(g) of 
the rules. 

Adopted: March 3,1971. 

Released: March 10,1971. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

IFR Doc.71-3670 Piled 3-16-71;8:46 am] 


[Dockets Nos. 19026, 19027] 

TRI COUNTY BROADCASTING CO. 
AND RADIO TUPELO 

Memorandum Opinion and Order; 
Correction 

In regard applications of Olvie E. 
Sisk, Ivous T. Sisk, and Joel E. Camp, 
doing business as Tri County Broadcast¬ 
ing Co., Eupora, Miss., Docket No. 19026, 
File No. BP-18016; Ralph Mathis and 
Aubrey Freeman, doing business as 
Radio Tupelo, Tupelo, Miss., Docket No. 
19027. File No. BP-18220; for construc¬ 
tion permits. 

Existing second paragraph 8 of Review 
Board Memorandum Opinion and Order, 
FCC 71R-74, released March 4, 1971, is 
renumbered paragraph 9; 

Existing paragraphs 9 and 10 are re¬ 
numbered paragraphs 10 and 11; 

The reference to paragraph 11 in the 
next-to-the-last sentence in paragraph 
7 is changed to read as follows: 

“• • • see par. 12, infra * * •” 

Released: March 10,1971 (36FR4636). 

Federal Communications 
Commission, 

[ seal 1 Ben F. Waple, 

Secretary. 

[PR Doc.71-3671 FUed 3-16-71:8:46 amj 


FEDERAL MARITIME COMMISSION 

FJELL LINE AND FRED OLSEN LINES 


Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733. 75 Stat. 763, 45 
U.S.C.814). 

Interested parties may inspect and 
obtain a copy of the agreement at tne 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street Nw. 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at we 
York, N.Y., New Orleans, La., and ban 
Francisco, Calif. Comments on sucu 
agreements, including requests for n<?a- 
ing, may be submitted to the Secreta.. 
Federal Maritime Commission, ww 
ington, D.C. 20573, within 20 days after 
publication of this notice in the Fed* 
Register. Any person desiring a hea 
on the proposed agreement shall pro * 
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a clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
or unfairness with particularity. If a 
notation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with par¬ 
ticularity the acts and circumstances said 
to constitute such violation or detriment 
to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 

this has been done. 

Notice of agreement filed by: 

Raymond P. de Member. Esq., Haight. Gard¬ 
ner. Poor & Havens, Federal Bar Building, 

1815 H Street NW„ Washington, DC 20006. 

Agreement No. 9935 establishes a joint 
service between Fjell Line and Fred Ol¬ 
sen Lines to be known as “Fjell-Fred 
Olsen Lines.” The joint service will op¬ 
erate between ports of the Great Lakes 
of the United States, on the one hand, 
and ports of the United Kingdom, Eire 
and the Bordeaux/Hamburg range, on 
the other, under terms and conditions set 
forth in the agreement. 

Dated: March 11,1971. 

By order of the Federal Maritime 

Commission. 

Francis C. Hurney, 

Secretary , 

(PR Doc. 71-3704 Filed 3-16-71:8:49 am] 


NORTH ATLANTIC UNITED KINGDOM 
FREIGHT CONFERENCE 

Nolice of Agreement Filed 

Notice Is hereby given that the follow- 
tos agreement has been filed with the 
Commission for approval pursuant to 
I section 15 of the Shipping Act, 1916, as 
\ pended (39 Stat. 733, 75 Stat. 763, 46 
U S C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street, NW., 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, La., and San 
Francisco. Calif. Comments on such 
agreements, including requests for hear- 
?Jj ma Y te submitted to the Secretary, 
federal Maritime Commission, Washing¬ 
ton D.C. 20573, within 20 days after pub¬ 
lication of this notice in the Federal 
ftn G fl STER Person desiring a hearing 
n the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to ad- 
uce evidence. An allegation of discrim- 
au°n or unfairness shall be accom- 
^cd by a statement describing the 
H^i rim l nat,ion or unfairness with par- 
ucuJanty. if a violation of the Act or 
^eminent to the commerce of the United 
alleged, the statement shall set 
*orth with particularity the acts and cir¬ 


cumstances said to constitute such viola¬ 
tion or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
^nd the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

Elliott B. Nixon, Esq., Burlingham, Under¬ 
wood. Wright. White & Lord. 25 Broadway, 

New York, N.Y. 10004. 

Agreement No. 7100-9 amends the 
basic agreement to include the manda¬ 
tory self-policing provisions required by 
the Commission’s General Order 7 as re¬ 
vised on October 27, 1970. 

Dated: March 11,1971. 

By order of the Federal Maritime 
Commission. 


Francis C. Hurney, 

Secretary. 

]FR Doc.71-3705 Filed 3-16-71;8:49 am] 


NORTH ATLANTIC BALTIC FREIGHT 
CONFERENCE 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street, NW., 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, La., and San 
Francisco, Calif. Comments on such 
agreements, including requests for hear¬ 
ing, may be submitted to the Secretary, 
Federal Maritime Commission, Washing¬ 
ton, D.C. 20573, within 20 days after pub¬ 
lication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to ad¬ 
duce evidence. An allegation of discrim¬ 
ination or unfairness shall be accom¬ 
panied by a statement describing the 
discrimination or unfairness with par¬ 
ticularity. If a violation of the Act or 
detriment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir¬ 
cumstances said to constitute such viola¬ 
tion or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

Elliott B. Nixon, Esq., Burlingham, Under¬ 
wood, Wright, White & Lord. 25 Broadway, 

New York, NY 10004. 

Agreement No. 7670-5 amends the 
basic agreement to include the manda¬ 
tory self-policing provisions required by 
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the Commission’s General Order 7 as re¬ 
vised on October 27,1970. 

Dated: March 11.1971. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 

Secretary. 

(FR Doc.71-3706 Filed 3-16-71:8:49 am] 


NORTH ATLANTIC FRENCH ATLANTIC 
FREIGHT CONFERENCE 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to sec¬ 
tion 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW., 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, La., and 
San Francisco, Calif. Comments on 
such agreements, including requests 
for hearing, may be submitted to the 
Secretary, Federal Maritime Commis¬ 
sion, Washington, D.C. 20573, within 
20 days after publication of this no¬ 
tice in the Federal Register. Any 
person desiring a hearing on the 
proposed agreement shall provide a 
clear and concise statement of the 
matters upon which they desire to 
adduce evidence. An allegation of dis¬ 
crimination or unfairness shall be ac¬ 
companied by a statement describing the 
discrimination or unfairness with partic¬ 
ularity. If a violation of the Act or detri¬ 
ment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and 
circumstances said to constitute such 
violation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

Elliott B. Nixon. Esq., Burlingham, Under¬ 
wood. Wright. White & Lord, 25 Broadway, 

New York, NY 10004 

Agreement No. 7770-6 modifies the 
Conference’s self-policing provisions to 
include the mandatory provisions re¬ 
quired by the Commission’s General 
Order 7, as revised on October 27, 1970. 

Dated: March 11, 1971. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 
Secretary . 

[FR Doc.71-3707 Filed 3-16-71:8:49 am] 


FEDERAL REGISTER, VOL. 36, NO. 52—WEDNESDAY, MARCH 17, 1971 













5156 


NOTICES 


SOUTH AND EAST AFRICA 
CONFERENCE 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW., 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, Louisiana, and 
San Francisco, Calif. Comments on such 
agreements, including requests for hear¬ 
ing, may be submitted to the Secretary, 
Federal Maritime Commission, Washing¬ 
ton, D.C. 20573, within 20 days after pub¬ 
lication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to 
adduce evidence. An allegation of dis¬ 
crimination or unfairness shall be ac¬ 
companied by a statement describing the 
discrimination or unfairness with partic¬ 
ularity. If a violation of the Act or detri¬ 
ment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir¬ 
cumstances said to constitute such viola¬ 
tion or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

William L. Hamm, Secretary, South and East 

Africa Conference, 25 Broadway, New York, 

NY 10004. 

Agreement No. 9502-6, among the 
member lines of the South and East 
Africa Conference, will modify the basic 
agreement of the parties by updating the 
terms of its self-policing provisions to 
include language required by the Com¬ 
mission’s General Order 7 (revised). 

Dated: March 12, 1971. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 

Secretary. 

|FR Doc.71-3708 Filed 3-16-71:8:49 am] 


SOUTH AND EAST AFRICA RATE 
AGREEMENT 

Notice of Agreement Filed 

Notice is hereby given that the fol¬ 
lowing agreement has been filed with 
the Commission for approval pursuant 
to section 15 of the Shipping Act, 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW, 


Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, La., and 
San Francisco, Calif. Comments on such 
agreements, including requests for hear¬ 
ing, may be submitted to the Secretary, 
Federal Maritime Commission, Wash¬ 
ington, D.C. 20573, within 20 days after 
publication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall pro¬ 
vide a clear and concise statement of the 
matters upon which they desire to ad¬ 
duce evidence. An allegation of discrim¬ 
ination or unfairness shall be accom¬ 
panied by a statement describing the 
discrimination or unfairness with par¬ 
ticularity. If a violation of the Act or 
detriment to the commerce of the United 
States is alleged, the statement shall 
set forth with particularity the acts and 
circumstances said to constitute such 
violation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

William L. Hamm, Secretary, South and East 

Africa Rate Agreement, 25 Broadway, New 

York, NY 10004. 

Agreement No. 8054-11, among the 
member lines of the South and East 
Africa Rate Agreement, will modify the 
basic agreement of the parties by up¬ 
dating the terms of its self-policing pro¬ 
visions to include language required by 
the Commission’s General Order 7 
(revised). 

Dated: March 12,1971. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 
Secretary. 

[FR Doc.71-3709 Filed 3-16-71;8:50 am] 


TRANS-PACIFIC PASSENGER 
CONFERENCE 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW., 
Room 1202, or may inspect the agree¬ 
ment at the offices of the District Man¬ 
agers, New York, N.Y., New Orleans, 
La., and San Francisco, Calif. Com¬ 
ments on such agreements, includ¬ 
ing requests for hearing, may be sub¬ 
mitted to the Secretary. Federal Mari¬ 
time Commission, 1405 I Street, NW., 
Washington, D.C. 20573, within 10 days 
after publication of this notice in the 
Federal Register. Any person desiring a 
hearing on the proposed agreement shall 
provide a clear and concise statement of 
the matters upon which they desire to 


adduce evidence. An allegation of dis¬ 
crimination or unfairness shall be ac-1 
companied by a statement describing the 
discrimination or unfairness with par¬ 
ticularity. If a violation of the Act or! 
detriment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir- 
cumstances said to constitute such \io-! 
lation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed for approval 
by: 

Mr. Ronald C. Lord, General Manager. Trans¬ 
pacific Passenger Conference. 2 Pine Street, 

San Francisco, CA 94111. 

Agreement No. 131-253, filed by the 
Trans-Pacific Passenger Conference, 
modifies Rule E-6, section B, paragraph 
4, which is concerned with rates of com¬ 
mission which may be paid to travel 
agents. 

The Conference is expanding the defi¬ 
nition, in that paragraph, of a cruise to j 
permit a Member Line to designate i 
specific part or parts of a regular voyage 
as a cruise. 

Dated: March 12,1971. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 
Secretary . 

[FR Doc.71-3710 Filed 3-16-71 ;8:50 am] 


U.S. ATLANTIC AND GULF OF 
MEXICO-RED SEA AND GULF OF 
ADEN RATE AGREEMENT 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916. as 
amended (39 Stat. 733, 75 Stat. 763,46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW, 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, Louisiana, and 
San Francisco, Calif. Comments on such 
agreements, including requests for hear¬ 
ing, may be submitted to the Secretary. 
Federal Maritime Commission, Washing¬ 
ton, D.C. 20573, within 20 days after pub¬ 
lication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall pro™** 
a clear and concise statement of Uj 
matters upon which they desire to ad¬ 
duce evidence. An allegation of discrim¬ 
ination or unfairness shall be ac¬ 
companied by a statement describing 
the discrimination or unfairness wi 
particularity. If a violation of the Act or 
detriment to the commerce of the Unite 
States is alleged, the statement shall set 
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I forth with particularity the acts and cir- 
I cumstances said to constitute such vio- 
I ) a tion or detriment to commerce. 

A copy of any such statement should 
I also be forwarded to the party filing the 
I agreement (as indicated hereinafter) 
I and the statement should indicate that 
I this has been done. 

Notice of agreement filed by: 

I william L. Hamm* Secretary, U.S. Atlantic 
and Gulf of Mexico-Red Sea and Gulf of 
1 Aden Rate Agreement, 25 Broadway, New 
York. NY 10004. 

Agreement No. 8630-6, among the 
I member lines of the U.S. Atlantic and 
I Gulf of Mexico-Red Sea and Gulf of 
I Aden Rate Agreement, modifies the basic 
I agreement self-policing provisions by 
I amending section 4 to contain specific 
I language to conform with the require- 
I ments of the Commission’s General 
I Order 7 < revised). 

Dated: March 11, 1971. 

By order of the Federal Maritime 

I Commission. 

Francis C. Hurney, 
Secretary. 

JFR Doc.71-3711 Filed 3-16-71;8:50 amj 


FEDERAL POWER COMMISSION 

[Docket Nos. RP70-30, RP71-92] 

ALGONQUIN GAS TRANSMISSION 
CO. 

I Order Consolidating Proceedings and 
Authorizing Use of Liberalized De¬ 
preciation With Normalization 


March 10, 1971. 

On November 4, 1970. in Docket No. 
RP71-92, Algonquin Gas Transmission 
Co. (Algonquin) , filed a petition asking 
for permission to adopt normalized ac¬ 
counting of liberalized depreciation for 
book and rate purposes with respect to 
all of its pre-1970 property and its post- 
1969 nonexpansion property, effective 
January 1,1971. At the time of the filing, 
there was pending, and there is still 
Pending, Docket No. RP70-30. an appli¬ 
cation to increase rates filed by Algon- 
Quin. The rates in said docket became 
elective, subject to refund, on Novem¬ 
ber 1,1970. To support its proposed rate 
mcrease. Algonquin submitted cost of 
service exhibits which reflected the 
change from liberalized depreciation 
^ith flow-through to liberalized depre¬ 
cation with normalization. The proceed- 
mg in Docket No. RP70-30 is presently 
oeiore the Presiding Examiner for deci- 
«on. Since the subject of the petition 
“ contained within Docket No. RP70-30 
and n° further evidence beyond that al- 
TPrf!? ^ Ubmi tted in that proceeding is 
Sf ed « J° dete rmine the issue, it is 
ppropriate to consolidate the proceed- 
IWw x ?° cket No. RP71-92 with the 
iu! „ No * HP70-30 proceeding for deci- 
idaN ft *r 0wever ' by ordering this consol- 
on we are not determining the 
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proper accounting and rate treatment to 
be accorded Algonquin's utilization of 
liberalized depreciation with normaliza¬ 
tion with respect to eligible utility prop¬ 
erty as of January 1, 1971. Our approval 
of such accounting and rate treatment 
as of January 1,1971, is expressly subject 
to further Commission orders in these 
proceedings, in which the action here 
taken may be modified and refunds or¬ 
dered back to November 1, 1970. 

The Commission finds: 

(1) It is appropriate and in the public 
interest for the proceedings in Dockets 
Nos. RP70-30 and RP71-92 to be con¬ 
solidated for hearing and decision. 

(2) It is appropriate and in the public 
interest to approve the utilization of lib¬ 
eralized depreciation with normalization 
for accounting and rate-making purposes 
as of January 1, 1971, subject to further 
Commission orders modifying and order¬ 
ing refunds back to November 1, 1970. 

The Commission orders: 

(A) The proceedings in Dockets Nos. 
RP70-30 and RP71-92 are consolidated 
for hearing and decision. 

(B) Algonquin is authorized to utilize 
liberalized depreciation with normaliza¬ 
tion for eligible property as of January 1, 
1971 for accounting and rate-making 
purposes, subject to further Commission 
order herein modifying such authoriza¬ 
tion and ordering refunds back to No¬ 
vember 1, 1970. 

By the Commission. 

[seal] Kenneth F. Plumb, 

Acting Secretary. 

[FR Doc.71-3713 Filed 3-16-71:8:50 amj 

SECURITIES AND EXCHANGE 
COMMISSION 

[File No. 1-3421J 

CONTINENTAL VENDING MACHINE 
CORP. 

Order Suspending Trading 

March 11, 1971. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, 10 cents par value of Continental 
Vending Machine Corp., and the 6 per¬ 
cent convertible subordinated debentures 
due September 1, 1976 being traded 
otherwise than on a national securities 
exchange is required in the public in¬ 
terest and for the protection of investors; 

It is ordered. Pursuant to section 
15(c)(5) of the Securities Exchange Act 
of 1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period 
March 12. 1971 through March 21, 1971. 

By the Commission. 

f seal 1 Rosalie F. Schneider, 

Recording Secretary . 

[FR Doc.71-3675 Filed 3-16-71 ;8:47 ami 


[File No. 500-11 

ROLLS-ROYCE LTD. 

Order Suspending Trading 

March 10, 1971. 

The American Depository Receipts 
(ADR’s) of Rolls-Royce Ltd., being 
traded on the American Stock Exchange, 
pursuant to provisions of the Securities 
Exchange Act of 1934 and all other se¬ 
curities of Rolls-Royce Ltd., being traded 
otherwise than on a national securities 
exchange; and 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in such securities 
on such Exchange and otherwise than 
on a national securities exchange is re¬ 
quired in the public interest and for the 
protection of investors; 

It is ordered. Pursuant to sections 
15(c)(5) and 19(a)(4) of the Securities 
Exchange Act of 1934, that trading in 
such securities on the above mentioned 
exchange and otherwise than on a na¬ 
tional securities exchange be summarily 
suspended, this order to be effective for 
the period March 10, 1971. 4:30 p.m., 
e.s.t., through March 19, 1971. 

By the Commission. 

[seal! Rosalie F. Schneider, 

Recording Secretary. 

IFR Doc.71-3676 Filed 3-16-71;8:47 am] 


[Flics Nos. 7-3626—7-3634] 

ASSOCIATED DRY GOODS CORP., 
ET AL. 

Notice of Applications for Unlisted 
Trading Privileges and of Oppor¬ 
tunity for Hearing 

March 11, 1971. 

In the matter of applications of the 
Boston Stock Exchange for unlisted 
trading privileges in certain securities. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted trad¬ 
ing privileges in the common stocks of 
the following companies, which securi¬ 


ties are listed and registered on one or 
more other national securities 
exchanges: 

File No. 

Associated Dry Goods Corp_ 7-3626 

Clofox Co—__ 7-3627 

Equity Funding Corporation of 

America_ 7-3628 

Federated Department Stores, Inc_ 7-3629 

General Portland Cement Co_ 7-3630 

Glddlngs & Lewis, Inc_ 7-3631 

Marriot Corp- 7-3632 

Mattel Inc. . . 7-3633 

J. R. McDermott & Co., Inc_7-3634 


Upon receipt of a request, on or before 
March 26,1971, from any interested per¬ 
son. the Commission will determine 
whether the application with respect to 
any of the companies named shall be set 
down for hearing. Any such request 
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NOTICES 


should state briefly the title of the se¬ 
curity in which he is interested, the na¬ 
ture of the interest of the person making 
the request, and the position he pro¬ 
poses to take at the hearing, if ordered. 
In addition, any interested person may 
submit his views or any additional facts 
bearing on any of the said applications 
by means of a letter addressed to the 
Secretary, Securities and Exchange Com¬ 
mission, Washington, D.C. 20549 not later 
than the date specified. If no one requests 
a hearing with respect to any particular 
application, such application will be de¬ 
termined by order of the Commission on 
the basis of the facts stated therein and 
other information contained in the of¬ 
ficial files of the Commission pertaining 
thereto. 

For the Commission (pursuant to dele¬ 
gated authority). 

[seal] Rosalie F. Schneider, 

Recording Secretary. 

[FR Doc.71-3677 Filed 3-16-71;8:47 amj 


[File Nos. 7-3635 etc ] 

PENN DIXIE CEMENT CORP., ET AL. 

Notice of Applications for Unlisted 
Trading Privileges and of Oppor¬ 
tunity for Hearing 

March 11, 1971. 

In the matter of applications of the 
Boston Stock Exchange for unlisted 
trading privileges in certain securities. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f—1 thereunder, for unlisted trading 
privileges in the common stocks of the 
following companies, which securities are 
listed and registered on one or more 
other national securities exchanges: 


File No. 

Penn Dixie Cement Corp_ 7-3635 

Stauffer Chemical Co_ 7-3637 

Sybron Corp- 7-3638 

Unitrode Corp_ 7-3639 

Xtra, Inc...— 7-3640 


Upon receipt of a request, on or before 
March 26, 1971, from any interested per¬ 
son, the Commission will determine 
whether the application with respect to 
any of the companies named shall be 
set down for hearing. Any such request 
should state briefly the title of the se¬ 
curity in which he is interested, the na¬ 
ture of the interest of the person mak¬ 
ing the request, and the position he pro¬ 
poses to take at the hearing, if ordered. 
In addition, any interested person may 
submit his views or any additional facts 
bearing on any of the said applications 
by means of a letter addressed to the 
Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549 not 
later than the date specified. If no one 
requests a hearing with respect to any 
particular application, such application 
will be determined by order of the Com¬ 
mission on the basis of the facts stated 
therein and other information contained 


In the official files of the Commission 
pertaining thereto. 

For the Commission (pursuant to dele¬ 
gated authority). 

I seal 1 Rosalie F. Schneider, 

Recording Secretary. 
[FR Doc.71-3678 Filed 3-16-71:8:47 am] 


(File No. 7-3636] 

SONY CORP. 

Notice of Application for Unlisted 
Trading Privileges and of Oppor¬ 
tunity for Hearing 

March 11,1971. 

In the matter of application of the 
Boston Stock Exchange for unlisted 
trading privileges in a certain security. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f—1 thereunder, for unlisted trad¬ 
ing privileges in the common stock of 
the following company, which security 
is listed and registered on one or more 
other national securities exchange: 

Sony Corp. ADR’s for American shares 
representing, 60 yen par common. File No. 
7-3636. 

Upon receipt of a request, on or before 
March 26, 1971, from any interested 
person, the Commission will determine 
whether the application shall be set down 
for hearing. Any such request should 
state briefly the nature of the interest 
of the person making the request and the 
position he proposes to take at the hear¬ 
ing, if ordered. In addition, any in¬ 
terested person may submit his views or 
any additional facts bearing on the said 
application by means of a letter ad¬ 
dressed to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 
20549 not later than the date specified. 
If no one requests a hearing this applica¬ 
tion will be determined by order of the 
Commission on the basis of the facts 
stated therein and other information 
contained in the official files of the 
Commission pertaining thereto. 

For the Commission (pursuant to 
delegated authority). 

[sealI Rosalie F. Schneider, 
Recording Secretary. 
[FR Doc.71-3679 Filed 3-16-71:8:47 am] 


[70-4985J 

APPALACHIAN POWER CO. 

Notice of Proposed Amendments of 
Articles of Association, Increase in 
Permitted Short-Term Unsecured In¬ 
debtedness, and Solicitation of 
Proxies in Connection Therewith 
March 11,1971. 

Notice is hereby given that Appa¬ 
lachian Power Co. (Appalachian) 40 
Franklin Road, Roanoke, VA 24009, a 


public-utility subsidiary company of I 
American Electric Power Co., Inc., a I 
registered holding company, has filed a I 
declaration and an amendment thereto I 
with this Commission pursuant to the I 
Public Utility Holding Company Act of I 
1935 (Act), designating sections 6(a) (2), I 
7, and 12(e) of the Act and Rule 62 I 
promulgated thereunder as applicable to I 
the proposed transactions. All interested I 
persons are referred to the declaration. I 
which is summarized below, for a com- I 
plete statement of the proposed I 
transactions. 

Appalachian proposes to amend its I 
Articles of Association (Articles) to effect I 
an increase in the number of authorized I 
shares of its cumulative preferred stock. I 
As of December 31, 1970, of the 700,000 I 
authorized shares of Appalachian’s cu- I 
mulative preferred stock, 300,000 shares I 
of its 4y 2 percent cumulative preferred I 
stock and 38,928 shares of its 4.50 per- I 
cent cumulative preferred stock were I 
issued and outstanding. Appalachian I 
now proposes, to provide funds with I 
which to finance its expenditures for con- I 
struction and other corporate purposes, I 
to amend its Articles so as to increase its I 
authorized cumulative preferred stock to I 
1,500,000 shares. The cost of Appa- I 
lachian's construction program for the I 
year 1971 is estimated, on the basis of I 
presently existing conditions, to be an- I 
proximately $121 million, not including I 
expenditures in connection with a pro- 1 
posed 1,800,000-kw. pumped storage I 
hydroelectric project, application for I 
which is now pending before the Federal I 
Power Commission. 

Appalachian also proposes to amend I 
its Articles to eliminate the provision I 
that additional shares of cumulative pre- 1 
ferred stock may not be sold for cash I 
unless first offered pro rata to the holders I 
of outstanding cumulative preferred I 
stock. In addition, Appalachian intends I 
to obtain the consent and approval 01 I 
the holders of the outstanding cumula- I 
tive preferred stock to an increase in the I 
amount of unsecured short-term debt, I 
which the company is authorized to I 
incur, to exceed 10 percent, but provided I 
that combined short-term and long-term I 
unsecured indebtedness would be not I 
more than 20 percent of its total capital!* I 
zation for a period ending on January l. I 
1975, but with no maturity later than 4 1 
years from the date of such consent. Au- I 
thorization from the Commission for I 
such an increase in the permissible 1 
amount of short-term debt, as required 1 
by Appalachian’s Debenture Agreement 1 
dated as of January 1,1966, is requested. 
The actual issue and sale of secuntico 
related to such proposed increase uj 
short-term indebtedness will be subject 
to further authorization by tm5 
Commission. t .. _ 

Appalachian intends to submit thopro- 
pojed amendments of its articles and u 1 
proposed consent to its shareholders I 
their approval at a special meeting I 
shareholders to be held on May 19. 1 ® * I 
In connection therewith, Appalachia 
proposes to solicit proxies from 1 
holders of its preferred stock through 
use of solicitation material winch s 
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forth the proposals In detail. The dec¬ 
laration states that the proposed amend¬ 
ments require the affirmative vote of the 
holders of a majority of the outstand¬ 
ing shares of Appalachian’s common 
stock and of the holders of two-thirds of 
the outstanding shares of cumulative 
preferred stock, voting separately as a 
class. Consent of the holders of a ma¬ 
jority of the outstanding cumulative pre¬ 
ferred stock, voting as a class, is needed 
to increase the amount of short-term un¬ 
secured indebtedness. American Electric 
Power Co., Inc., holder of all of the out¬ 
standing shares of Appalachian’s com¬ 
mon stock, has indicated that all such 
shares will be voted in favor of the pro¬ 
posed amendments. 

The fees and expenses incurred and to 
be incurred in connection with the pro¬ 
posed transactions are estimated not to 
exceed $8,400. The declaration states that 
no State commission and no Federal 
commission, other than this Commission, 
has jurisdiction over the proposed 
transactions. 

Notice is further given that any in¬ 
terested person may. not later than 
March 29, 1971, request in writing that a 
hearing be held with respect to the pro¬ 
posed transactions, stating the nature of 
his interest, the reasons for such request, 
and the issues of fact or law raised by 
said declaration which he desires to con¬ 
trovert; or he may request that he be 
notified if the Commission should order 
a hearing thereon. Any such request 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such request 
should be served personally or by mail 
(airmail if the person being served is 
located more than 500 miles from the 
point of mailing) upon the declarant at 
the above -stated address, and proof of 
service (by affidavit or, in case of an at¬ 
torney at law, by certificate) should be 
filed with the request. At any time after 
said date, the declaration, ase amended 
or as further amended, may be per¬ 
mitted to become effective as provided in 
Rule 23 of the general rules and regula¬ 
tions promulgated under the Act, or the 
Commission may grant exemption from 
S, rules as provided in Rules 20(a) and 
h)0 thereof or take such other action as it 
may deem appropriate. Persons who re¬ 
quest a hearing or advice as to whether 
a nearing is ordered will receive notice of 
™ r “ ler developments in this matter, in- 
the date of tlle bearing (if 
ordered) and any postponements thereof. 

For the Commission, by the Division of 
corporate Regulation, pursuant to dele¬ 
gated authority. 

(seal] Rosalie F. Schneider, 
Recording Secretary . 
(RR Doc. 71-3680 Filed 3-16-71;8:47 am) 

(812-2756| 

boston capital corp. 

Notice of Filing of Application for 
Order Exempting Proposed Trans¬ 
action 

March 11, 1971. 

Notice is hereby given that Boston 
capital Corp. (Boston Capital, 535 Boyls- 


ton Street, Boston, MA 02116), a Massa¬ 
chusetts corportion registered as a 
closed-end, nondiversified management 
investment company under the Invest¬ 
ment Company Act of 1940 (Act), and 
Seth C. Taft (Taft). a director of Boston 
Capital, hereinafter referred to collec¬ 
tively as “applicants,” have filed an ap¬ 
plication pursuant to section 17(b) of 
the Act for an order exempting from the 
provisions of section 17(a) of the Act the 
proposed sale by Taft to Boston Capital 
of his entire holdings of 1,415 common 
stock of Ohio-Nuclear, Inc. (Ohio Nu¬ 
clear) at a price of $30 a share or an 
aggregate price of $43,050. All interested 
persons are referred to the application on 
file with the Commission for a statement 
of the representations therein, which are 
summarized below. 

Taft is and has been a director of Bos¬ 
ton Capital since April 15, 1969. There¬ 
fore, since such date Taft has been an 
affiliated person of Boston Capital within 
the meaning of section 2(a)(3) of the 
Act. 

Section 17(a) of the Act, as here perti¬ 
nent, makes it unlawful for an affiliated 
person (Taft) of a registered investment 
company (Boston Capital) to sell to such 
registered company any security or other 
property unless the Commission, upon 
application pursuant to section 17(b), 
grants an exemption from the provisions 
of section 17(a) after finding that the 
terms of the proposed transaction, in¬ 
cluding the consideration to be paid or 
received, are reasonable and fair and do 
not involve overreaching on the part of 
any person concerned and that the pro¬ 
posed transaction is consistent with the 
policy of such investment company and 
with the general purposes of the Act. 

Ohio Nuclear, an Ohio corporation or¬ 
ganized in 1958, produces and markets 
radioisotope scanners used in hospitals 
and clinics for the imaging of isotope dis¬ 
tribution in human organs. These images 
are used in diagnosis for the identifica¬ 
tion of tumors and nonfunctioning and 
hyper-functioning tissues. Ohio Nuclear 
has outstanding 100,000 shares of capital 
stock without par value, of which 98,565 
shares (or 98.565 percent of the total out¬ 
standing) are owned by Boston Capital; 
the remaining 1,435 outstanding shares 
of Ohio Nuclear (1.435 percent) are 
owned by Taft. 

Boston Capital acquired its present 
holdings of Ohio Nuclear stock from Don¬ 
ald W. Steel and his wife, Gladys M. 
Steel (the Steels) on July 15, 1970, pur¬ 
suant to the terms of a Stock Purchase 
Agreement (Purchase Agreement) dated 
as of March 19. 1970, between the Steels 
and Taft, as sellers, and Boston Capital, 
as purchaser. Prior thereto, in August 
1968, Boston Capital acquired (and now 
holds through a wholly owned subsidi¬ 
ary) $500,000 principal amount of Ohio 
Nuclear 7 percent Subordinated Deben¬ 
tures, due July 1, 1975, and warrants 
(“debentures and warrants”) to purchase 
28,713 shares of Ohio Nuclear stock at 
$8.7069 a share. At the same time, Taft 
acquired his holdings of 1,435 shares of 
Ohio Nuclear stock for a total price of 
$12,500 or $8.71 a share. This compares 
with the proposed selling price of $43,050 
or $30 a share. 


The application states that at the time 
Taft acquired these shares of Ohio 
Nuclear in 1968 he knew the president 
of Boston Capital but had no other rela¬ 
tionship with Boston Capital; that Taft 
was then counsel for Ohio Nuclear which 
was in need of working capital; and that 
Taft put Donald W. Steel, president of 
Ohio Nuclear, in touch with the president 
of Boston Capital. Thereafter, in August 
1968. Boston Capital purchased the Ohio 
Nuclear debentures and warrants, but as 
a condition thereto required Taft’s elec¬ 
tion as a director of Ohio Nuclear and 
his acquisition of an equity interest in 
that company. As a result, Taft acquired 
the 1,435 Ohio Nuclear shares which he 
now proposes to sell and he was elected 
a director of that company. Thus, it ap¬ 
pears that Taft was not an affiliate of 
Boston Capital when he acquired his 
holdings of Ohio Nuclear stock in 1968. 
Moreover, it appears that the Steels were 
not affiliates of Boston Capital when they 
(and Taft) entered into the Purchase 
Agreement with Boston Capital dated as 
of March 19. 1970. 

Under the terms of the Purchase 
Agreement each of the Steels and Taft 
agreed to sell, and Boston Capital agreed 
to purchase, the number of Ohio Nuclear 
shares owned by each of the sellers at $30 
a share (computed on the basis of a 
fixed price of $25 a share plus an addi¬ 
tional $5 a share which Boston Capital 
agreed to pay if, as proved to be the case, 
Ohio Nuclear’s earnings for a stated 
oeriod exceeded a specified amount). In 
addition, Boston Capital agreed to pay 
irterest on $25 a share at the rate of 
8 percent annurlly from June 9, 1970, to 
the date of closing. The Purchase Agree¬ 
ment also provided, among other things. 

(1) that Donald W. Steel shall serve Ohio 
Nuclear full time as president and chief 
executive officer until completion of the 
annual audit (then estimated at July 15, 
1970), and (2) that Donald W. Steel shall 
during the following year, as requested 
by Boston Capital, devote up to 30 work¬ 
ing days to affairs of Ohio Nuclear at a 
fee of $250 a day plus expenses. In addi¬ 
tion, the purchase agreement afforded 
Boston Capital an opportunity, for a 
limited time, to elect not to purchase the 
Ohio Nuclear shares under certain cir¬ 
cumstances. In the event of such an 
election, Donald Y7. Steel or his designee 
was given the right to purchase the Ohio 
Nuclear debentures and warrants from 
Boston Capital for $500,000 in cash. 
Under the purchase agreement, Donald 
W. Steel agreed not to compete with Ohio 
Nuclear for a limited period and to grant 
Ohio Nuclear exclusive rights on a com¬ 
mercially reasonable basis to use and 
exploit any invention or improvement to 
that company’s rectilinear scanner dis¬ 
covered or acquired by him within a 
specified period of time. 

As noted hereinabove, Boston Capital 
has acquired 98,565 Ohio Nuclear shares 
from the Steels pursuant to the purchase 
agreement; and Taft now proposes to sell 
his holdings of 1,435 Ohio Nuclear shares 
to Boston Capital pursuant to the terms 
of the same agreement. 

For the fiscal year ended June 30, 1969, 
Ohio Nuclear had a deficit in net income 
of $0.48 a share on net sales of $1,133,649. 
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For the fiscal year ended June 30, 1970, 
net income of Ohio Nuclear was equal to 
$2.05 a share on net sales of $2,785,961. 

The applicants contend that the terms 
of the proposed transaction are reason¬ 
able and fair; that the terms thereof 
were the result of armslength negotia¬ 
tions between Boston Capital and Mr. 
Steel, the dominant stockholder; and 
that Taft is to receive the same per share 
price as the Steels. The applicants also 
represent that the proposed transaction 
is consistent with the policy of Boston 
Capital and with the general purposes 
of the Act. 

Notice is further given that any inter¬ 
ested person may, not later than 
March 25, 1970, at 5:30 pjn., submit to 
the Commission in writing a request for 
a hearing on the matter accompanied by 
a statement as to the nature of his inter¬ 
est, the reasons for such request and the 
issues of fact or law proposed to be con¬ 
troverted, or he may request that he be 
notified if the Commission shall order a 
hearing thereon. Any such communica¬ 
tion should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request shall be served personally or by 
mail (airmail if the persons being served 
are located more than 500 miles from the 
point of mailing) upon Boston Capital at 
the address stated above. Proof of such 
service (by affidavit or in case of an at¬ 
torney at law by certificate) shall be filed 
contemporaneously with the request. At 
any time after said late, as provided by 
Rule 0-5 of the rules and regulations 
promulgated under the Act, an order dis¬ 
posing of the Application herein may be 
issued by the Commission under the basis 
of the information stated in said appli¬ 
cation unless an order for hearing upon 
said application shall be issued upon 
request or upon the Commission’s own 
motion. Persons who request a hearing or 
advice as to whether a hearing is ordered 
will receive notice of further develop¬ 
ments in this matter, including the date 
of the hearing (if ordered) and any post¬ 
ponements thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

[seal] Rosalie F. Schneider, 

Recording Secretary. 

[FR Doc.71-3681 Filed 3-16-71;8:47 am] 


[31-708] 

GIRARD TRUST BANK ET AL. 

Notice of Filing of Application for 
Order Declaring Applicants Not To 
Be Electric Utility Companies 

March 11,1971. 

Notice is hereby given that Girard 
Trust Bank (Girard), Edward C. Leber 
and Jane S. Kubiak (Trustees) 1 Girard 
Plaza, Philadelphia, PA 19101 of Phila¬ 
delphia. PA, have filed an application for 
an order declaring that neither Girard 
nor Trustees will become “an electric 
utility company” within the meaning of 


section 2(a)(3) of the Public Utility 
Holding Company Act of 1935 (Act) as a 
result of the transactions set forth in the 
application. All interested persons are 
referred to the application, which is sum¬ 
marized below, for a complete statement 
of the facts. 

Girard is a bank and trust company 
organized under the laws of the Com¬ 
monwealth of Pennsylvania. All of its 
outstanding capital stock is owned by 
The Girard Co., a Pennsylvania corpo¬ 
ration. Neither Girard nor its parent 
corporation nor the Trustees, each is an 
employee of Girard, is presently a hold¬ 
ing company or a subsidiary company 
of a holding company, as defined in the 
Act. If Girard and/or the Trustees were 
to become an electric utility company 
for purposes of the Act as a result of the 
proposed transaction described below, 
Girard, its parent corporation and the 
Trustees would in the absence of an 
appropriate exemption become subject 
to regulation under the Act. 

Pennsylvania Power & Light Co. 
(PP&L) is an electric utility company 
organized under the laws of the Com¬ 
monwealth of Pennsylvania. The appli¬ 
cation states that PP&L is a “holding 
company” as defined in the Act, but has 
been exempt from the provisions of the 
Act applicable to it as a holding com¬ 
pany by virtue of an order of this Com¬ 
mission (Holding Company Act Release 
No. 13203, June 18, 1956). 

PP&L has heretofore entered into pur¬ 
chase agreements with General Electric 
Co. to supply to PP&L six combustion 
turbine generating units and accessory 
equipment (the Power Blocks) for an 
aggregate purchase price of approxi¬ 
mately $10 million. If the proposed 
transaction is consummated, PP&L 
would assign its right to buy the Power 
Blocks to the Trustees, acting as trustees 
for the benefit of Girard and of the in¬ 
stitutional investors referred to below. 
The Trustees would then purchase the 
Power Blocks directly from the manu¬ 
facturer and lease them to PP&L under 
a lease (the Lease) having an initial 
term of approximately 25 years. PP&L 
w’ould have the right to extend the lease 
for two terms of 5 years each at a rental 
equal to the fair rental value deter¬ 
mined at the end of the Lease term and 
the right to buy the Power Blocks at 
the end of any term for their then fair 
market value. 

The Trustees would borrow approx¬ 
imately 70 percent of the funds required 
to purchase the Power Blocks from in¬ 
stitutional investors, who would receive 
Series B Equipment Trust Loan Certif¬ 
icates bearing a fixed rate of interest 
payable as to principal and interest in 
14 consecutive semiannual payments of 
interest only followed by 36 consecutive 
semiannual payments of principal and 
interest, and maturing at the end of the 
initial term of the Lease. The Trustees 
w r ould borrow approximately 10 percent 
of the funds required to purchase the 
Power Blocks from other institutional 
investors, who would receive Series A 
Equipment Trust Loan Certificates bear¬ 
ing a fixed rate of interest lower than 


the Series B Equipment Trust Loan Cer¬ 
tificates, payable as to principal and in¬ 
terest in 14 consecutive semiannual level 
payments of principal and interest, and 
maturing at the end of the 7th year of 
the initial term of the Lease. The Equip¬ 
ment Trust Loan Certificates of both 
series would be obligations of the Trus¬ 
tees, payable solely out of the proceeds 
of the Lease, and would be equally and 
ratably secured by a security interest 
in the Power Blocks and the Lease. The 
remaining 20 percent of the purchase 
price would be advanced to the Trustees 
by Girard as an investment in the bene¬ 
ficial ownership of the Fower Blocks. 

The Lease would be a net lease under 
which PP&L would be responsible for 
maintaining, repairing and insuring the 
Power Blocks and for paying substan¬ 
tially all taxes, assessments and other 
costs arising from the possession and 
use thereof. The rentals to be paid by 
PP&L to the Trustees during the initial 
term of the Lease would be calculated 
to provide funds sufficient to pay the 
principal of and interest on both series 
of the Equipment Trust Loan Certificates 
and to return Girard’s equity investment. 
After the initial lease term has expired 
and both series of Equipment Trust Loan 
Certificates have been paid in full, Girard 
would be entitled to receive any proceeds 
realized from leasing or selling the Power 
Blocks to PP&L or to others. 

Girard will act as Fiscal Agent for the 
Trustees, pursuant to the terms of the 
aforesaid Trust Agreement dated as of 
December 30, 1970, and as such Fiscal 
Agent, will receive and disburse all rental 
payments under the Lease and all other 
moneys constituting part of the trust 
estate, and will act as agent for the 
Trustees with respect to certain other 
matters, as provided in such Trust 
Agreement. 

Neither Girard in its individual 
capacity nor the Trustees nor Girard in 
its capacity as Fiscal Agent would receive 
any revenue from the sale of electric 
energy generated by the Power Blocks. 
Girard will receive no fee for acting as 
Fiscal Agent under the Trust Agreement 
and the Trustees will receive no compen¬ 
sation for acting as such, other than their 
normal salaries as employees of Girard. 

The application represents that Girard 
and each of the Trustees are primarily 
engaged in one or more businesses other 
than the business of an electric utility 
and that by reason of the fact that they 
will neither operate the generating facili¬ 
ties nor be engaged in the sale of electric 
energy as a result of the proposed trans¬ 
action, it is not necessary, in the public 
interest or for the protection of investors 
or consumers that any of them be con¬ 
sidered an electric utility company for 
the purposes of the Act. 

Notice is further given that any inter¬ 
ested person may, not later than 
March 31, 1971, request in writing that 
a hearing be held in respect of the re¬ 
quest for exemption, stating the nature 
of his interest and the reasons for suen 
request, and the issues of fact or la'' 
which he desires to controvert; or n 
may request that he be notified shouia 
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the Commission order a hearing thereon. 
Any such request should be addressed: 
Secretary. Securities and Exchange Com¬ 
mission. Washington, D.C. 20549. At any 
time after said date the Commission 
may grant exemption requested, or take 
such other action as it deems appropriate. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

[seal) Rosalie F. Schneider, 

Recording Secretary . 

jFR Doc.71-3682 Filed 3-16-71;8:47 am] 


|70-4994| 

NEW ENGLAND ELECTRIC SYSTEM 
AND MASSACHUSETTS GAS SYSTEM 

Notice of Filing of Application for 
Exception From Competitive Bidding 

March 10, 1971. 

Notice is hereby given that New Eng¬ 
land Electric System (NEES) 20 Turn¬ 
pike Road, Westborough, MA 01581, a 
registered holding company, and its sub¬ 
sidiary holding company, Massachusetts 
Gas Co. (Mass. Gas), have filed an ap¬ 
plication with this Commission pursuant 
to the Public Utility Holding Company 
Act of 1935 (Act), for an exception from 
competitive bidding, designating Rule 
50(a) (5) promulgated thereunder as ap¬ 
plicable to the proposed transaction. All 
interested persons are referred to the 
application, which is summarized below, 
for a complete statement of the proposed 
transaction. 

The Commission, by order dated 
March 19, 1964 (Holding Company Act 
Release No. 15035), which order became 
effective upon the entry, on April 3,1968, 
of a judgment of the U.S. Court of Ap¬ 
peals for the First Circuit affirming the 
order of the Commission, directed NEES 
to dispose of all interests, direct or in¬ 
direct, in its eight gas utility subsidiary 
companies. As a step in the divestment 
of its interests therein, NEES formed a 
new holding company, Mass. Gas, which 
sold its common shares to NEES in ex¬ 
change for the securities held by NEES 
in these subsidiary companies (Holding 
Company Act Release No. 16583, Janu¬ 
ary 19, 1970). 

NEES and Mass. Gas propose as a 
further step in the divestment to dispose 
of their interest in four of the gas utility 
subsidiary companies: Central Massa¬ 
chusetts Gas Co., Northampton Gas 
bignt Co., Norwood Gas Co., and Wa- 
chusett Gas Co. Except for a fraction of 
1 Percent of the common stock of Nor¬ 
wood, NEES, through Mass. Gas, owns 
an of the common stocks of these four 

companies. 

NEES on September 11, 1970. mailed 
letters announcing its intention of 
exploring possibilities of sale to persons 
and organizations who had expressed or 
jmsht be expected to have an interest 
m the properties of these four com¬ 


panies. Similar statements were pub¬ 
lished in the news media. NEES received 
41 responses and indicates that 15 have 
expressed serious interests in the pur¬ 
chase of the properties. NEES states that 
these replies have indicated expressions 
of interest in one or more companies or 
all four companies for purchase of assets 
or stock, for cash, or securities of the 
purchasing company, or by way of an 
exchange for electric properties capable 
of integration with the NEES system. 

NEES states that it desires to explore 
all these possibilities and that an excep¬ 
tion from competitive bidding would 
give NEES the necessary flexibility to 
negotiate with potential purchasers as 
to price and other terms of sale. It is 
stated that the competitive bidding pro¬ 
cedure, which under Rule 50 is required, 
unless exempt, only in case of a sale of 
security, is inappropriate for exploring 
definitively the variety of proposals that 
the preliminary responses and discus¬ 
sions have elicited. Any such definitive 
agreement or agreements will be subject 
to Commission approval pursuant to the 
applicable provisions of the Act. There 
will be no fees and expenses incurred 
with respect to their application except 
an estimated amount of $1,000 ($500 for 
NEES and Mass. Gas, respectively) to 
be paid for services at cost to the System 
Service Co. 

Notice is further given that any in¬ 
terested person may, not later than 
March 25, 1971, request in writing that 
a hearing be held on such matter, stat¬ 
ing the nature of his interest, the 
reasons for such request, and the issues 
of fact or law raised by said applica¬ 
tion which he desires to controvert: or 
he may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be ad¬ 
dressed: Secretary, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. A copy of such request should be 
served personally or by mail (airmail if 
the person being served is located more 
than 500 miles from the point of mail¬ 
ing) upon the applicant at the above- 
stated address, and proof of service (by 
affidavit or, in case of an attorney at 
law, by certificate) should be filed with 
the request. At any time after said date, 
the application, as filed or as it may be 
amended, may be granted as provided in 
Rule 23 of the general rules and regula¬ 
tions promulgated under the Act, or the 
Commission may grant exemption from 
such rules as provided in Rules 20(a) 
and 100 thereof or take such other action 
as it may deem appropriate. Persons who 
request a hearing or advice as to whether 
a hearing is ordered will receive notice 
of further developments in this matter, 
including the date of the hearing (if 
ordered) and any postponements thereof. 

By the Commission. 

. [seal] Rosalie F. Schneider, 
Recording Secretary. 

(FR Doc.71-3683 Filed 3-16-71:8:47 am] 


[70-5000] 

VERMONT YANKEE NUCLEAR POWER 
CORP. 

Notice of Proposed Issue and Sale of 
Promissory Notes to Banks 

March 11. 1971. 

Notice is hereby given that Vermont 
Yankee Nuclear Power Corp. (Vermont 
Yankee) 77 Grove Street, Rutland, VT 
05701, an e’ectric utility company and 
an indirect subsidiary company of both 
Northeast Utilities and New England 
Electric System, registered holding com¬ 
panies, has filed a declaration with this 
Commission pursuant to the Public Util¬ 
ity Holding Company Act of 1935 (Act), 
designating sections 6(a) and 7 of the 
Act as applicable to the proposed trans¬ 
actions. All interested persons are re¬ 
ferred to the declaration, which is sum¬ 
marized be*ow, for a complete statement 
of the proposed transactions. 

Vermont Yankee is constructing a 
nuclear-nowered electric generating 
plant with a net expected capacity of 
approximately 540 megawatts. The total 
capital cost of the plant, excluding the 
cost of the initial inventory of nuclear 
fuel of about $21 million, is estimated 
at $143 milMon. Its 10 sponsor companies 
are committed by capital fund require¬ 
ments and power contracts to provide 
Vermont Yankee, in accordance with 
their stock percentages, the capital re¬ 
quired by Vermont Yankee, and to pur¬ 
chase a like percentage of the capacity 
and power output of the Vermont Yankee 
plant on a cost-of-service basis, which 
includes an appropriate return on their 
investment. 

In order to obtain interim financing 
for construction expenditures, Vermont 
Yankee proposes to issue and sell its 
short-term promissory notes to banks of 
up to $15 million outstanding at any one 
time. The names of the banks and the 
terms of the loans will be filed by amend¬ 
ment. It is stated that Vermont Yankee 
intends to issue and sell bonds in the 
near future, for which a separate filing 
will be made, and that the proceeds 
therefrom will be used to retire any notes 
proposed to be issued hereunder then 
outstanding. It is stated that the Ver¬ 
mont Public Service Commission has 
jurisdiction over the proposed trans¬ 
actions and that no other State commis¬ 
sion and no Federal commission, other 
than this Commission, has jurisdiction 
over the proposed transactions. The fees 
and expenses to be incurred in connec¬ 
tion with the proposed transactions will 
be supplied by amendment. 

Notice is further given that any inter¬ 
ested person may, not later than March 
29, 1971, request in writing that a hear¬ 
ing be held on such matter, stating the 
nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by said declaration which he 
desires to controvert; or he may request 
that he be notified if the Commission 
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should order a hearing thereon. Any such 
request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request should be served personally or by 
mail (airmail if the person being served 
is located more than 500 miles from the 
point of mailing) upon the declarant at 
the above-stated address, and proof of 
service (by affidavit or, in case of an 
attorney at law, by certificate) should 
be filed with the request. At any time 
after said date, the declaration, as filed or 
as it may be amended, may be permitted 
to become effective as provided in Rule 
23 of the general rules and regulations 
promulgated under the Act, or the Com¬ 
mission may grant exemption from such 
rules as provided in Rules 20(a) and 100 
thereof or take such other action as it 
may deem appropriate. Persons who re¬ 
quest a hearing or advice as to whether 
a hearing is ordered w T ill receive notice 
of further developments in this matter 
including the date of the hearing (if or¬ 
dered) and any postponements thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

[seal! Rosalie F. Schneider, 

Recording Secretary . 

IFR Doc.71-3684 Filed 3-16-71:8:47 am] 

INTERSTATE COMMERCE 
COMMISSION 

[Notice 8] 

MOTOR CARRIER ALTERNATE ROUTE 
DEVIATION NOTICES 

March 12,1970. 

The following letter-notices of pro¬ 
posals to operate over deviation routes 
for operating convenience only have been 
filed with the Interstate Commerce Com¬ 
mission under the Commission’s Revised 
Deviation Rules-Motor Carriers of Pas¬ 
sengers. 1969 (49 CFR 1042.2(c) (9)) and 
notice thereof to all interested persons is 
hereby given as provided in such rules 
(49 CFR 1042.2(c) (9)). 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Interstate Com¬ 
merce Commission in the manner and 
form provided in such rules (49 CFR 
1042.2(c)(9)) at any time, but will not 
operate to stay commencement of the 
proposed operations unless filed within 
30 days from the date of publication. 

Successively filed letter-notices of the 
same carrier under the Commission’s Re¬ 
vised Deviation Rules-Motor Carriers of 
property, 1969, will be numbered con¬ 
secutively for convenience in identifica¬ 
tion and protests, if any, should refer to 
such letter-notices by number. 

Motor Carriers of Passengers 

No. MC-1515 (Deviation No. 580) 
(Cancels Deviation No. 568), GREY¬ 
HOUND LINES, INC. (Eastern Divi¬ 
sion), 1400 West Third Street, Cleve¬ 
land, OH 44113, filed March 3, 1971. 


Carrier proposes to operate as a com¬ 
mon carrier , by motor vehicle, of pas¬ 
sengers and their "baggage, and express 
and newspapers in the same vehicle 
with passengers, over deviation routes, 
as follows: (1) From Winston-Salem, 
N.C., over Interstate Highway 40 to 
junction Interstate Highway 77 near 
Statesville, N.C., thence over Interstate 
Highway 77 to Junction U.S. Highway 
21 near Cornelius, N.C.. with the follow¬ 
ing access roads: (a) from Mocksville, 
N.C., over U.S. Highway 158 to junction 
Interstate Highway 40, (b) from Mocks¬ 
ville, N.C., over U.S. Highway 64 to junc¬ 
tion Interstate Highway 40. (c) from 
Statesville. N.C., over Broad Street to 
junction Interstate Highway 77, (d) 
from Statesville, N.C., over U.S. Highway 
70 to junction Interstate Highway 77, 
(e) from Mooresville, N.C., over North 
Carolina Highway 115 to junction In¬ 
terstate Highway 77, (f) from Moores¬ 
ville, N.C., over North Carolina High¬ 
way 150 to junction Interstate Highway 
77, (g) from Mount Moume, N.C.. over 
access road to junction Interstate High¬ 
way 77, and (h) from Davidson, N.C., 
over access road to junction Interstate 
Highway 77, and (2) from Charlotte, 
N.C., over Interstate Highway 77 to 
junction U.S. Highway 21 at the North 
Carolina-South Carolina State line, and 
return over the same routes, for operat¬ 
ing convenience only. The notice indi¬ 
cates that the carrier is presently au¬ 
thorized to transport passengers and 
the same property, over pertinent serv¬ 
ice routes as follows: (1) From Sparta, 
N.C., over U.S. Highway 21 via States¬ 
ville, N.C., to junction North Carolina 
Highway 115 near Shepherd, N.C., 
thence over North Carolina Highway 
115 via Shepherd, Mooresville, Davidson, 
and Huntersville to junction U.S. High¬ 
way 21, thence over U.S. Highway 21 via 
Charlotte, N.C., to Rock Hill, S.C., and 
(2) from Reedsville, N.C., over U.S. 
Highway 158 to Mocksville, N.C., thence 
over U.S. Highway 64 to Statesville, 
N.C., and return over the same routes. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary. 

[FR Doc.71-3691 Filed 3-16-71:8:48 am] 


[Notice 9) 

MOTOR CARRIER ALTERNATE ROUTE 
DEVIATION NOTICES 

March 12,1971. 

The following letter-notices of pro¬ 
posals to operate over deviation routes for 
operating convenience only have been 
filed with the Interstate Commerce Com¬ 
mission under the Commission’s Revised 
Deviation Rules-Motor Carriers of Prop¬ 
erty 1969 (49 CFR 1042.4(d) (11)) and 
notice thereof to all interested persons is 
hereby given as provided in such rules 
(49 CFR 1042.4(d) (ID). 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Interstate Com¬ 
merce Commission in the manner and 
form provided in such rules (49 CFR 


1042.4(d) (12)) at any time, but will not 
operate to stay commencement of the 
proposed operations unless filed within 
30 days from the date of publication. 

Successively filed letter-notices of the 
same carrier under the Commission’s Re¬ 
vised Deviation Rules-Motor Carriers of 
Property, 1969, will be numbered con¬ 
secutively for convenience in identifica¬ 
tion and protests, if any, should refer to 
such letter-notices by number. 


Motor Carriers of Property 

No. MC-263 (Deviation No. 9), GAR¬ 
RETT FREIGHTLINES. INC.. Post Office 
Box 4048, Pocatello, ID 83201. filed 
March 5, 1971. Carrier proposes to op¬ 
erate as a common carrier , by motor ve¬ 
hicle, of general commodities, with cer¬ 
tain exceptions, over a deviation route 
as follows: From Reno, Nev., over UB. 
Highway 395 to junction Oregon High¬ 
way 31, thence over Oregon Highway 31 
to junction U.S. Highway 97. thence 
over U.S. Highway 97 to junction U.S. 
Highway 26, thence over U.S. Highway 
26 to Portland, Oreg.. and return over 
the same route, for operating conven¬ 
ience only. The notice indicates that the 
carrier is presently authorized to trans¬ 
port the same commodities, over perti¬ 
nent service routes as follows: (1) From 
Reno, Nev., over U.S. Highway 40 to 
Winnemucca, Nev., thence over U.S. 
Highway 95 to Bums Junction, Oreg., 
thence over Oregon Highway 78 to Burns, 
Oreg., thence over U.S. Highway 20 to 
Bend, Oreg., thence over UJS. Highway 
97 to junction U.S. Highway 26, thence 
over UJS. Highway 26 to Portland. Oreg.. 
and (2) from Reno, Nev., over the route 
described in (1) above to Burns, Oreg., 
thence over U.S. Highway 395 to John 
Day, Oreg., thence over U.S. Highway 26 
to junction Oregon Highway 19, thence 
over Oregon Highway 19 to Arlington. 
Oreg.. thence over U.S. Highway 30 to 
Portland, Oreg., and return over the 
same routes. 


No. MC-75406 (Deviation No. 5). 
SUPERIOR FORWARDING COMPANY, 
INC., 2600 South Fourth Street. St. 
Louis. MO 63118, filed March 3. 1971. 
Carrier’s representative: Gregory M. 
Rebman, 1230 Boatmen’s Bank Building, 
St. Louis, MO 63102. Carrier proposes to 
operate as a common carrier, by motor 
vehicle, of general commodities , with cer¬ 
tain exceptions, over a deviation routet as 
follows: From Marianna, Ark., over U.S. 
Highway 79 to junction UJS. Highway w 
at Lehi, Ark., and return over the same 
route, for operating convenience only. 
The notice indicates that the carrier is 
presently authorized to transport tn 
same commodities, over pertinent servic 
routes as follows: (1) From Forrest city. 
Ark., over Arkansas Highway 1 to Ma - 
anna, Ark., thence over U.S. Highway < 
to Stuttgart, Ark., and (2) from i » • 
Louis, Mo., over U.S. Highway 61 to W* 
Memphis. Ark., thence over UB. High¬ 
way 70 to Little Rock, Ark., and retur 




No. MC-108006 (Deviation No. I » 
MAISLIN TRANSPORT LTD., 7401 Ne¬ 
man Boulevard, La Salle 660, 
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Canada, filed February 18,1971, amended 
March 1, 1971. Carrier's representative: 
William D. Traub, 10 East 40th Street, 
New York, NY 10016. Carrier proposes 
to operate as a common carrier, by motor 
vehicle, of general commodities , with 
certain exceptions, over deviation routes 
as follows: (1) from Malone, N.Y., over 
New York Highway 37 to junction U.S. 
Highway 11 at or near Watertown, N.Y., 
<2) from Junction U.S. Highway 11 and 
unnumbered Franklin County Highway 
approximately 2 miles west of Burke 
Center, N.Y., over unnumbered Franklin 
County Highway to Junction New York 
Highway 37. thence over New York High¬ 
way 37 to junction U.S. Highway 11 at or 
near Watertown, N.Y. (or interstate 
Highway 81 at or near Watertown, N.Y.), 
and (3) from Malone, N.Y., over New 
York Highway 37 to junction unnum¬ 
bered Jefferson County Highway ap¬ 
proximately two miles west of Theresa, 
NY., thence along Jefferson County 
Highway to junction Interstate Highway 
81, thence over Interstate Highway 81 
to Watertown, N.Y., and return over the 
same routes, for operating convenience 
only. The notice indicates that the car¬ 
rier is presently authorized to transport 
the same commodities, over pertinent 
service routes as follows: (1) From 
Buffalo. N.Y., over New York Highway 
265 to junction New York Highway 384, 
thence over New York Highway 384 to 
Niagara Falls, N.Y. (also from Buffalo 
over US. Highway 62 to Niagara Falls), 
thence over UJS. Highway 104 via 
Rochester, N.Y., to junction UB. High¬ 
way 11, thence over U.S. Highway 11 via 
Watertown, NY., to junction UJS. High¬ 
ways 9 and Alternate 9 at or near Rouses 
Point. NY., thence over U.S. Highways 
9 to the United States-Canada boundary 
line, (2) from Buffalo, N.Y., over New 
York Highway 5 via Batavia and Auburn, 
N.Y., to Syracuse, N.Y. (also from 
Buffalo over New York Highway 130 to 
Junction U.S. Highway 20, thence over 
U S. Highway 20 to Auburn), thence over 
US. Highway 11 to Watertown, N.Y., 
thence over the route described in (1) 
above to the United States-Canada 
boundary line, and (3) from Buffalo, 
NY., over New York Highway 5 to 
Batavia, N.Y., thence over New York 
Highway 33 to Rochester, N.Y., thence 
over U.S. Highway 104 to junction U.S. 
Highway 11, thence over U.S. Highway 11 
to Watertown, N.Y., thence over the route 
described in (l) above to the United 
States-Canada boundary line, and return 
over the same routes. 

By the Commission. 

r SEALl Robert L. Oswald, 

Secretary . 

(FR Doc. 71-3692 Filed 3-16-71:8:48 am] 
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motor carrier applications and 
certain other proceedings 

March 12, 1971. 

The following publications are gov- 
erned by the new Special Rule 247 of the 


Commission’s rules of practice, published 
in the Federal Register, issue of De¬ 
cember 3. 1963. which became effective 
January 1, 1964. 

The publications hereinafter set forth 
reflect the scope of the applications as 
filed by applicant, and may include de¬ 
scriptions, restrictions, or limitations 
which are not in a form acceptable to the 
Commission. Authority which ultimately 
may be granted as a result of the appli¬ 
cations liere noticed will not necessarily 
reflect the phraseology set forth in the 
application as filed, but also will elimi¬ 
nate any restrictions which are not ac¬ 
ceptable to the Commission. 

Applications Assigned for Oral Hearing 

MOTOR CARRIERS OF PROPERTY 

No. MC 128944 (Sub-No. 8) (Clarifi¬ 
cation) , filed October 26, 1970, published 
in Federal Register, issue of December 3, 
1970, and republished as clarified, this 
issue. Applicant: RELIABLE TRUCK 
LINES, INC., 402 Maplewood Avenue, 
Nashville, TN 37210. Applicant's repre¬ 
sentative: Clarence Evans. 1800 Third 
National Bank Building, Nashville, TN 
37219. Authority sought to operate as a 
common carrier , by motor vehicle, over 
regular routes, transporting: General 
commodities (except those of unusual 
value, household goods as defined by the 
Commission, commodities In bulk, dan¬ 
gerous explosives and commodities re¬ 
quiring special equipment) (1) between 
Memphis, Tenn., and that part of its 
commercial zone within Tennessee (but 
excluding that part of Its commer¬ 
cial zone within any other State), and 
Birmingham, Ala., from Memphis over 
Interstate Highway 40 to intersection 
U.S. Highway 64, thence over U.S, 
Highway 64 to Savannah, Tenn.. thence 
over Tennessee Highway 69 to the 
Tennessee-Alabama State line, thence 
over Alabama Highway 20 to Flor¬ 
ence. Ala., thence over U.S. Highway 
43 to junction Alternate of U.S. High¬ 
way 72, thence Alternate U.S. Highway 72 
to junction Alabama Highway 157, 
thence over Alabama Highway 157 to 
junction Interstate Highway 65 north of 
Cullman, thence over Interstate Highway 
65 to Birmingham, and return over the 
same route, with closed doors between 
Memphis and Birmingham; and (2) be¬ 
tween Birmingham, Ala., and Memphis, 
Tenn., and that part of its commercial 
zone within Tennessee, (but excluding 
that part of its commercial zone within 
any other State), over U.S. Highway 78, 
as an alternate route, for operating con¬ 
venience only, serving no intermediate 
points. Note: The purpose of this re- 
publication is to clearly set forth the pro¬ 
posed operations. 

HEARING: This proceeding remains 
assigned on March 29, 1971, at 9:30 
o’clock a.m., UJS. standard time, in Room 
204, Federal Office Building. Memphis, 
Tenn.: and will be heard by Joint Board 
No. 110, in lieu of a hearing examiner. 
All special procedure rules remain In 
effect. 

No. MC 115841 (Sub-No. 383) (Repub¬ 
lication), filed July 6, 1970, published In 


the Federal Register issue of July 23, 
1970 and republished this issue. Appli¬ 
cant : COLONIAL REFRIGERATED 
TRANSPORTATION, INC., 1215 West 
Bankhead Highway. Post Office Box 2169, 
Birmingham, AL 35201. Applicant's rep¬ 
resentatives: C. E. Wesley (same address 
as applicant) and E. Stephen Heisley. 
666 11th Street NW., Washington, DC. 
The modified procedure has been fol¬ 
lowed In tills proceeding and an order 
of the Commission, Operating Rights 
Board, dated February 16, 1971, and 
served March 8. 1971, finds: that the 
present and future public convenience 
and necessity require operation by appli¬ 
cant, in interstate or foreign commerce, 
as a common carrier by motor vehicle, 
over irregular routes, of (1) foodstuffs 
(except in bulk), (2) animal feeds (ex¬ 
cept in bulk), and (3) agricultural com¬ 
modities the transportation of which is 
exempt from economic regulation under 
section 203(b) (6) of the Interstate Com¬ 
merce Act, when transported in mixed 
loads with the commodities In (1) and 
(2) above, from the plantsite of the 
Holly Farms Poultry Industries, Inc., at 
Wilkesboro, N.C., to points in Nebraska, 
Iowa. Illinois. Indiana, Kansas, Missouri, 
Michigan. Wisconsin, and Ohio, re¬ 
stricted to the transportation of traffic 
originating at said plantsite and destined 
to the above-named destination points. 
Because it is possible that other parties 
who have relied upon the notice in the 
Federal Register of the application as 
originally published may have an interest 
in and would be prejudiced by the lack 
of proper notice of the grant of authority 
in the findings herein, a notice of au¬ 
thority actually granted will be published 
in the Federal Register and issuance of 
the certificate in this proceeding will be 
withheld for a period of 30 days from 
the date of such publication, during 
which period any proper party in interest 
may file an appropriate petition for leave 
to intervene in the proceeding setting 
forth in detail the precise manner in 
which it has been so prejudiced. 

No. MC 134387 (Republication), filed 
March 4, 1970, published in the Federal 
Register issue of March 26, 1970 and re¬ 
published this issue. Applicant: BLACK¬ 
BURN TRUCK LINES, INC., 4998 
Branyon Avenue, South Gate. CA 90280. 
Applicant's representative: Warren N. 
Grossman, 825 City National Bank Build¬ 
ing, 606 South Olive Street, Los Angeles. 
CA 90014. The modified procedure has 
been followed in this proceeding and a 
report and order of the Commission. Re¬ 
view Board No. 2, decided February 26. 
1971, and served March 9, 1971, finds; 
that the present and future public con¬ 
venience and necessity require opera¬ 
tion by applicant, in interstate or for¬ 
eign commerce, as a common carrier by 
motor vehicle, over irregular routes. (1) 
of metal cans and can ends (a) from 
Fullerton, Calif., to Phoenix, Ariz., (b) 
points in Alameda, Los Angeles, San Ber¬ 
nardino, San Francisco, Stanislaus and 
Santa Clara Counties, Calif., to points in 
Maricopa. Pima, and Yuma Counties, 
Ariz., (c) from points in Los Angeles and 
San Francisco Counties, Calif., to Sparks, 
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Nev., and (d) from points in Los Angeles 
and Orange Counties, Calif., to the port 
of entry on the international boundary 
line between the United States and 
Mexico at or near Tecate, Calif., (2) of 
empty glass containers, from points in 
Alameda, Contra Costa, and Los Angeles 
Counties, Calif., to points in Maricopa, 
Pima, Navajo, Yuma and Graham Coun¬ 
ties, Ariz., and Clark County, Nev., and 
(3) of fibreboard cans from points in 
Los Angeles County, Calif., to Phoenix, 
Ariz.; that applicant is fit, willing, and 
able properly to perform such service and 
to conform to the requirements of the In¬ 
terstate Commerce Act and the Commis¬ 
sion’s rules and regulations thereunder; 
that a certificate authorizing such opera¬ 
tion should be granted, subject, however, 
(1) to the condition that applicant shall 
in writing request the coincidental can¬ 
cellation of its permits No. MC 127952 
(Sub-No. 2), dated September 16, 1967, 
No. MC 127952 (Sub-No. 4) dated Janu¬ 
ary 8. 1969, and No. MC 127952 (Sub-No. 
6) dated May 23, 1969 and (2) because 
it is possible that other parties who have 
relied upon the notice of the grant of 
authority as originally published in the 
Federal Register may have an interest 
in and would be prejudiced by the lack 
of proper notice of the grant of authority 
in the findings herein, a notice of the au¬ 
thority actually granted will be published 
in the Federal Register and issuance of 
a certificate in this proceeding will be 
withheld for a period of 30 days from the 
date of such publication, during which 
period any proper party in interest may 
file an appropriate petition to reopen or 
for other relief setting forth in detail the 
precise manner in which it has been so 
prejudiced. 

Notices of Filing of Petitions 

No. MC 113666 (Sub-No. 7) (Notice of 
Filing of Petition for Amendment of 
Certificate), filed January 20, 1971. Peti¬ 
tioner: FREEPORT TRANSPORT, INC., 
Freeport, Pa. 16229. Petitioner's repre¬ 
sentative: Andrew Smetanick (same ad¬ 
dress as above). Petitioner holds author¬ 
ity in No. MC 113666 (Sub-No. 7) to 
transport, over irregular routes: Refrac¬ 
tory products, from Woodbridge and 
Fords, N.J., Irondale, New Salisbury, 
WellsviUe. Urichsville, Oak Hill, Jackson, 
and South Webster, Ohio, and Vanport, 
Canonsburg, Zelienople, Johnstown, and 
Hawstone, Pa., to ports of entry on or 
adjacent to the United States-Canada 
boundary line, at points in New York and 
Michigan, restricted to traffic destined to 
points in the Province of Ontario, Can¬ 
ada. By the instant petition, petitioner 
requests the removal of this restriction 
to enable it to conduct operations to any 
destination outside the continental 
United States as authorized. Any in¬ 
terested person desiring to participate 
may file an original and six copies of 
his written representations, views, or 
argument in support of or against the 
petition within 30 days from the date of 
publication in the Federal Register. 

No. MC 118803 and No. MC 118803 
(Sub-No. 5) (Notice of Filing of Peti¬ 
tion for Reconsideration and Modifica¬ 


tion of Permits), dated February 3, 1971. 
Petitioner: ATLANTIC TRUCK LINES. 
INC., Paterson, N.J. Petitioner’s repre¬ 
sentative: Arthur H. Priest, 71-23 Austin 
Street, Forest Hills, NY 11375. Petitioner 
states that it holds authority in No. MC 
118803 and No. MC 118803 (Sub-No. 5) 
to transport roofing materials, air con¬ 
ditioning and heating ducts, etc., under 
contract with L. Bieler & Sons, Inc., of 
Hauppauge, N.Y., National Elbow and 
Fitting Corp., of Hauppauge, Bieler In¬ 
ternational Corp., of Hauppauge, N.Y., 
and Southern Diversified Industries, Inc., 
of Hauppauge, N.Y. By the instant peti¬ 
tion, petitioner seeks to add the follow¬ 
ing contracting shipper: Bieler National 
Industries, Inc., of Hauppauge, Suffolk 
County, N.Y. Any interested person de¬ 
siring to participate may file an original 
and six copies of his written representa¬ 
tions, views or argument in support of, 
or against the petition within 30 days 
from the date of publication in the Fed¬ 
eral Register. 

No. MC 124025 (Notice of Filing of 
Petition to Add a Shipper), filed March 1. 
1971. Petitioner: GLASS TRUCKING 
COMPANY, Post Office Box 276, New¬ 
kirk, OK 74647. Petitioner states that it 
holds authority in No. MC 124025 as a 
contract carrier to transport Flour and 
Mill Feeds, in bags and in bulk, from 
Arkansas City, Kans., to Cincinnati, 
Ohio, and Memphis, Tenn., and points in 
Oklahoma, Arkansas, Missouri, and 
Texas, over irregular routes, under a con¬ 
tinuing contract with Dixie—Portland 
Flour Mills, Inc. By the instant petition, 
petitioner seeks authority to add the New 
Era Milling Co., Arkansas City, Kans., 
as an additional contracting shipper. 
Any interested person desiring to par¬ 
ticipate may file an original and six 
copies of his written representations, 
views or argument in support of or 
against the petition within 30 days from 
the date of publication in the Federal 
Register. 

Applications Under Sections 5 and 
210a(b) 

The following applications are gov¬ 
erned by the Interstate Commerce Com¬ 
mission's special rules governing notice 
of filing of applications by motor carriers 
of property or passengers under sections 
5(a) and 210a(b) of the Interstate Com¬ 
merce Act and certain other proceedings 
with respect thereto. (49 CFR 1.240.) 

Motor Carriers of Property 

No. MC-F-11104. Authority sought for 
purchase by WHEELER TRANSPORT 
SERVICE, INC., 7722 F Street, Omaha, 
NE, (Da portion of the operating rights 
of PARKS TRANSPORTS, INC., R.F.D. 
No. 2, Ashland, NE 68003, and (2) 
WHEELER TRANSPORT SERVICE, 
INC., purchase the operating rights of 
McCOOK TRUCK LINE. INC., 210 
West Third Street, McCook, NE 69001, 
and for acquisition by KEITH D. 
WHEELER, also of Omaha, Nebr., of 
control of such rights through the pur¬ 
chase. Applicants’ attorney: J. Max 
Harding, Box 82028, Lincoln, NE 68501. 
Operating rights sought to be trans¬ 


ferred: (1) Edible vegetable oils and 
blends thereof, in bulk, in tank vehicles, 
as a common carrier over irregular 
routes, from the plantsite and warehouse 
facilities of Archer Daniels Midland Co., 
located at or near Lincoln, Nebr., to 
points in Arkansas, Arizona. California, 
Colorado, Idaho, Iowa, Kansas, Minne¬ 
sota, Missouri, Montana, Nebraska, New 
Mexico, Oklahoma, Oregon, North 
Dakota, South Dakota, Texas, Utah, 
Washington, and Wyoming. Authority 
granted pursuant to Report of Review 
Board No. 1, decided April 6 and served 
April 10, 1970, in No. MC-61396 Sub 213, 
which embraces No. MC-133219 S ib 4. 
Certificate not yet issued. (2) Petroleum 
products, in bulk, as a common carrier, 
over regular routes, from Arkansas City, 
Kans., to points in Nebraska, serving var¬ 
ious intermediate points, from Argentine, 
Kans., to Bushnell, Anselmo, and Fre¬ 
mont, Nebr. serving various intermediate 
points; liquid petroleum products, from 
Kansas points to points in Nebraska and 
Iowa, serving various intermediate 
points, from Portsmouth, Iowa, to junc¬ 
tion Iowa Highway 44 (formerly Iowa 
Highway 39) and U.S. Highway 30, serv¬ 
ing no intermediate points; petroleum 
products, in bulk, over irregular routes, 
from refining and distributing points in 
Kansas to Auburn, Nebr.; liquid petro¬ 
leum products, in bulk, in tank trucks, 
from Sugar. Creek, Mo., to certain speci¬ 
fied points in Nebraska; liquid petroleum 
products, in bulk, from refining and dis¬ 
tributing points in Kansas to certain 
specified points in Nebraska; catalogs. 
from McCook. Nebr., to certain specified 
points in Kansas; salt, from Hutchinson 
and Kanapolis, Kans., to certain specified 
points in Nebraska; fruits and vegetables, 
from points in Colorado to McCook. 
Nebr.; household goods , between 
McCook, Nebr., and points in Nebraska 
within 25 miles of McCook, on the one 
hand, and, on the other, points in Kan¬ 
sas and Colorado. Vendee is authorized 
to operate as a common carrier in Kan¬ 
sas, Nebraska, Iowa, Minnesota, North 
Dakota, South Dakota, Missouri. Illinois. 
Colorado, Wyoming, Arkansas. Indiana. 
Michigan, Oklahoma, Texas, Wisconsin, 
Kentucky, Tennessee, Montana. New 
York, and Ohio. Application has not been 
filed for temporary authority under sec¬ 
tion 210a(b). 


No. MC-F-11105. Authority sought for 
purchase by D. F. BAST, INC., Post 
Office Box 2288, Allentown, Pa. 18001. oi 
the operating rights of BELBEY TRANS¬ 
FER COMPANY, 520 Belleville Turnpike, 
Kearny, NJ 07032, and for acquisition by 
COMMONWEALTH INDUSTRIES, INC- 
17 Morris Avenue, Bryn Mawr, PA lWHt 
of control of such rights through the pur¬ 
chase. Applicants’ attorney: Bert Colin- 
140 Cedar Street, New York. NY 1 OWo- 
Operating rights sought to be trans¬ 
ferred: General commodities, excepww 
among others, classes A and B explosn 
household goods and commodities 
bulk, as a common carrier over irregui 
routes, between certain specified points^ 
New Jersey, on the one hand, and 
other, New York, N.Y.; commodities 
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requiring the use of special equipment, 
household goods as defined by the Com¬ 
mission, and commodities in bulk, be¬ 
tween New York, N.Y., on the one hand, 
and, on the other, Newark and Harrison, 
N.J.. and points within 3 miles of Harri¬ 
son; asphalt, chemicals, petroleum prod - 
ucts, and materials used in the manufac¬ 
ture of paints, in containers, and con¬ 
tainers for the aforesaid commodities; 
fiber and corrugated paper, between 
Newark, N.J., and points in the New York, 
N.Y., commercial zone, as defined by the 
Commission, on the one hand, and, on the 
other, certain specified points in New 
York: machinery and machinery parts, 
between Jersey City, N.J., on the one 
hand, and, on the other, certain specified 
points in New York; commodities, new, 
the transportation of which because of 
size or weight requires the use of special 
equipment, and 

Related machinery parts and related 
contractors’ materials and supplies when 
their transportation is incidental to the 
transportation of commodities which by 
reason of size or weight require special 
equipment, between certain specified 
points in New Jersey, on the one hand, 
and, on the other, certain specified points 
in Massachusetts, points in Connecticut 
and Rhode Island, points in that part of 
New York on and east of New York High¬ 
way 14, and points in that part of Penn¬ 
sylvania east of the Susquehanna River; 
commodities , used, the transportation of 
which because of size or weight requires 
the use of special equipment, and re- 
lated machinery parts and related con¬ 
tractors’ materials and supplies when 
their transportation is incidental to the 
transportation of commodities which by 
reason of size or weight require special 
equipment, between points in New Jer¬ 
sey, on the one hand, and, on the other, 
certain specified points in Massachusetts, 
points in Connecticut and Rhode Island, 
points in that part of New York on and 
east of New York Highway 14, and points 
in that part of Pennsylvania east of the 
Rive r; sugar, between 
Edge water, N.J., on the one hand, and, on 
v!fi th ^ certain specified points in New 
ijork, with restriction; fencing materials, 
nardware, plumbing supplies, and build- 

?0ff er } a * 8 > except liquid commodities, 
^ tank vehicl es, between cer¬ 
tain specified points in New Jersey, on 
Sift? hand ‘and, on the other, Haw- 
le>wille and Kent. Conn., Philadelphia. 

point^n J ork ^ N ; Y - # C€rtain specified 

Darter n N Y. ork ’ and points in that 
lino k f . Conne cticut south of a straight 

n, at Stra «ord and extend- 

Co ga ° :r f t . hw ? st through Danbury to the 

Snfn Ut ? ew York state in¬ 

cluding Danbury, with restriction; 

? scal ators, and machinery, 
ZZ? Sand ? u ™ lies used in the manu- 
elevum installat 'ion and maintenance of 
modi Sfwwl escalators, except com- 
require Z? Z bec . ause of size or weight, 
between 0f speclal equipment, 

sources nf ants t f Sl ware houses and other 
located o f f W of OUs levator Co., 
'MhlnV* Yonke rs, N.Y., and points 
Hj J m * lc ® thereof, and Harrison, 

- and points within 5 miles thereof, 


on the one hand, and, on the other, 
plantsites and warehouses of Otis Ele¬ 
vator Co., located at Bloomington, Ind., 
from plantsites and warehouses of Otis 
Elevator Co., located at Bloomington, 
Ind., to points in New Jersey, Connect¬ 
icut, Delaware, points in New York on 
and east of New York Highway 14, and 
points in Pennsylvania on and east of 
the Susquehanna River, between Yonk¬ 
ers, N.Y., and points within 5 miles 
thereof, on the one hand, and, on the 
other, points in New Jersey, Connecticut, 
Delaware, and those points in that part 
of New York on and east of U.S. High¬ 
way 14, and those points in that part of 
Pennsylvania on and east of U.S. High¬ 
way 11, between Yonkers, N.Y., and 
points within 5 miles thereof, and Har¬ 
rison, N.J., and points within 5 miles 
thereof, on the one hand, and, on the 
other, points in Maryland, Rhode Island, 
Massachusetts, those in that part of 
Pennsylvania on and west of U.S. High¬ 
way 11, those in that part of New York 
on and west of U.S. Highway 14, and 
Washington, D.C.; (1) elevators, escala¬ 
tors, and parts of elevators and escala¬ 
tors, and (2) equipment, materials, and 
supplies used in the manufacture, in¬ 
stallation, and maintenance of elevators, 
escalators, and parts of elevators and 
escalators (except commodities the 
transportation of which, because of size 
or weight, requires the use of special 
equipment, and except commodities in 
bulk), between the plantsite of Otis Ele¬ 
vator Co. at London, Ohio, on the one 
hand, and, on the other, the plantsite 
of Otis Elevator Co. at Bloomington, Ind., 
and points in New Jersey, Connecticut, 
Delaware. New York, Pennsylvania, 
Rhode Island, Massachusetts, Maryland, 
and Washington, D.C.; 

Elevators and escalators, and machin¬ 
ery, materials, and supplies used in the 
manufacture, installation, and mainte¬ 
nance of elevators and escalators (except 
commodities which because of size or 
weight require the use of special equip¬ 
ment and petroleum, petroleum products, 
chemicals, and solvents in bulk, in tank 
vehicles), between Harrison, N.J., and 
points within 5 miles thereof, on the one 
hand, and, on the other, points in New 
Jersey, Connecticut, Delaware, those 
points in that part of New York on and 
east of U.S. Highway 14, and those points 
in that part of Pennsylvania on and east 
of U.S. Highway 11; and in pending 
docket No. MC-2567 (Sub-No. 14) elec¬ 
trical equipment, other than household 
appliances, and equipment, materials 
and supplies used in connection with the 
manufacture, installation and mainte¬ 
nance of said commodities (except in 
bulk), (1) between the plantsite of 
Westinghouse Electric Corp., Hillside, 
N.J., and certain specified points in New 
Jersey, on the one hand, and, on the 
other, points in Massachusetts, Rhode 
Island, Connecticut, New York, New 
Jersey, Pennsylvania, Delaware, Mary¬ 
land, Newport News, Va., and Washing¬ 
ton, D.C.; and (2) between the plantsite 
of Westinghouse Electric Corp., Hillside, 
N.J., and Richmond, Va., certain specified 
points in Ohio, and Bloomington, Ind. 


Vendee is authorized to operate as a 
common carrier in Delaware, Maryland, 
New York, New Jersey, Pennsylvania, 
Connecticut, Massachusetts, New Hamp¬ 
shire, Rhode Island, Virginia, Illinois, 
Iowa, Missouri, Wisconsin, and the Dis¬ 
trict of Columbia. Application has not 
been filed for temporary authority under 
section 210a(b). 

No. MC-F-11106. Authority sought 
for purchase by ARCHIE’S MOTOR 
FREIGHT, INCORPORATED, Sixth and 
Maury Streets, (Post Office Box 4306>, 
Richmond, VA 23224, of the operating 
rights of JIMMIE THOMAS BRYANT, 
doing business as J. T. BRYANT, Suffolk, 
Va. 23434, and for acquisition by J. A. 
THROCKMORTON, also of Richmond, 
Va. 23224, of control of such rights 
through the purchase. Applicants’ repre¬ 
sentative: J. R. Farley, 10 South 10th 
Street, Richmond, VA 23219. Operating 
rights sought to be transferred: Nuts, 
candy and peanut products, as a common 
carrier, over irregular routes, from Suf¬ 
folk, Va., to Chicago, HI., Cincinnati, 
Ohio, and Detroit, Mich.; nuts, from 
Suffolk and Petersburg, Va., to points 
and places in Illinois, Indiana, Michigan, 
and Ohio; canned goods, from points and 
places in Michigan and Wisconsin to 
Richmond, Va.; malt beverages, from 
Cleveland. Ohio, to Petersburg, Va.. tra¬ 
versing Kentucky and West Virginia for 
operating convenience only; cream-filled 
cookies, from Suffolk, Va., to Chicago, 
HI., Cincinnati, Ohio, and Detroit, Mich.; 
paper tea-bag wrappers and paper boxes, 
when moving in mixed loads with pea¬ 
nuts and peanut products, from Suffolk, 
Va., to Chicago, Ill.; coffee, tea . and pre¬ 
pared foods (except frozen foods, meats, 
meat products, and meat byproducts and 
commodities in bulk), from the plantsites 
of Standard Brands, Inc., at Suffolk, Va., 
to points in Ohio, Indiana, those in that 
part of Michigan on and south of Mich¬ 
igan Highway 21, those in that part of 
Illinois within 35 miles of Chicago, and 
Chicago, Ill., with restriction; foodstuffs 
(except frozen foods, meats, meat prod¬ 
ucts, meat byproducts and commodities 
in bulk), from the plantsites of Standard 
Brands, Inc., at Suffolk, Va., to points in 
Illinois (except Chicago and points in 
that part of Illinois within 35 miles of 
Chicago), and points in that part of 
Michigan north of Michigan Highway 21. 
Vendee is authorized to operate as a 
common carrier in Pennsylvania, Vir¬ 
ginia, Kentucky, Tennessee, West Vir¬ 
ginia, Ohio, Maryland, District of Co¬ 
lumbia, Alabama, Florida, Georgia, North 
Carolina, South Carolina, Delaware, New 
Jersey, and New York. Application has 
been filed for temporary authority under 
section 210a(b) 

No. MC-F-11107. Authority sought for 
purchase by ROADWAY EXPRESS, 
INC., 1077 Gorge Boulevard, Post Office 
Box 471, Akron, OH 44309, of a portion 
of the operating rights of COMMER¬ 
CIAL FREIGHT LINES, INC„ 4200 
Gardner Avenue, Kansas City, MO 64120, 
and for acquisition by GALEN J. 
ROUSH, also of Akron, Ohio 44309, of 
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control of such rights through the pur¬ 
chase. Applicants* attorney: Robert S. 
Burk, 2001 Massachusetts Avenue NW., 
Washington, DC 20036; Lowell L. Knip- 
meyer, 28th Floor, Power & Light Build¬ 
ing, Kansas City, MO 64105 and Douglas 
W. Faris, Post Office Box 471, Akron, OH 
44309. Operating rights sought to be 
transferred: General commodities, ex¬ 
cept those of unusual value, and except 
livestock, dangerous explosives, house¬ 
hold goods as defined in Practices of 
Motor Common Carriers of Household 
Goods, 17 M.C.C. 467, commodities in 
bulk, commodities requiring special 
equipment, and those injurious or con¬ 
taminating to other lading, as a common 
carrier, over regular routes, between 
Omaha, Nebr., and Chicago, Ill., serving 
various intermediate and off-route points 
in Iowa. Vandee is authorized to operate 
as a common carrier in Alabama, Ar¬ 
kansas, Connecticut. Delaware. Georgia, 
Illinois, Indiana, Kansas, Kentucky, 
Louisiana, Maryland, Massachusetts, 
Michigan, Mississippi, Missouri, New 
Jersey, New York, North Carolina, Ohio, 
Oklahoma, Pennsylvania, Rhode Island, 
South Carolina, Tennessee, Texas, Vir¬ 
ginia, Wisconsin, West Virginia, and the 
District of Columbia. Application has 
been filed for temporary authority under 
section 210a(b). 

No. MC—F-11108. Authority sought for 
purchase by HARDER’S EXPRESS, INC., 
Route 9-H, Claverack, NY 12513, of a 
portion of the operating rights of CAM- 
BEIS TRUCKING COMPANY, INC., 312 
Third Avenue, Brooklyn, NY 11215, and 
for acquisition by HERBERT K. 
BERTHA K, and RICHARD H. 
HARDER, all of Route 9-H, Claverack, 
NY 12513, of control of such rights 
through the purchase. Applicants’ at¬ 
torneys: Martin Werner, 2 West 45th 
Street, New York, NY 10036, and William 
Biederman, 280 Broadway, New York. NY 
10007. Operating rights sought to be 
transferred: General commodities, ex¬ 
cept those of unusual value and except 
dangerous explosives, household goods as 
defined in Practices of Motor Common 
Carriers of Household Goods, 17 M.C.C. 
467, commodities in bulk, commodities re¬ 
quiring special equipment, and those 
injurious or contaminating to other lad¬ 
ing, as a common carrier, over irregular 
routes, between points and places in the 
New York, N.Y. commercial zone, as 
defined by the Commission in 1 M.C.C. 
665, on the one hand, and. on the other, 
points and places in Middlesex, Union. 
Essex, Passaic, Hudson, and Bergen 
Counties, N.J. Vendee is authorized to 
operate as a common carrier in New Jer¬ 
sey and New York. Application has not 
been filed for temporary authority under 
section 210(b), 

No. MC-F-11109. Authority soug ht fo r 
merger into CONTINENTAL SOUTH¬ 
ERN LINES, INC., Highway 80 West, 
Jackson, MS 39204, of the operating 
rights and property of BAYSHORE BUS 
LINES, INC., doing business as CON¬ 
TINENTAL TRAILWAYS, Highway 80 
West, Jackson, MS 39204, and for ac¬ 


quisition by CONTINENTAL TRAIL- 
WAYS, INC., 315 Continental Avenue, 
Dallas, TX 75207 and in turn by, TCO 
INDUSTRIES, INC., 1500 Jackson Street, 
Dallas, TX 75201, of control of such 
rights and property through the trans¬ 
action. Applicants’ attorney: D. Paul 
Stafford, 315 Continental Avenue, Dal¬ 
las, TX 75207. Operating rights sought 
to be merged: Passengers and their bag¬ 
gage, and newspapers, express, and mail 
in the same vehicle with passengers, as 
a common carrier over regular routes, 
between Houston. Tex., and Baytown, 
Tex., serving all intermediate points, be¬ 
tween La Porte, Tex., and Baytown, Tex., 
serving all intermediate poi nts, with no 
service at La Porte. CONTINENTAL 
SOUTHERN LINES, INC., is authorized 
to operate as a common carrier in Texas, 
Louisiana, Arkansas, Alabama, Missis¬ 
sippi, Tennessee, Missouri, Illinois, and 
Kentucky. Application has been filed 
for temporary authority under section 
210a(b). 

By the Commission. 

[seal! Robert L. Oswald, 

Secretary . 

|FR Doc.71-3696 Filed 3-16-71 ;8:48 amj 


MOTOR CARRIER INTRASTATE 
APPLICATIONS 

March 12, 1971. 

The following applications for motor 
common carrier authority to operate in 
intrastate commerce seek concurrent 
motor carrier authorization in interstate 
or foreign commerce within the limits 
of the intrastate authority sought, pur¬ 
suant to section 206(a) (6) of the Inter¬ 
state Commerce Act, as amended Octo¬ 
ber 15, 1962. These applications are 
governed by Special Rule 1.245 of the 
Commission’s Rules of Practice, pub¬ 
lished in the Federal Register, issue of 
April 11, 1963, page 3533, which pro¬ 
vides, among other things, that protests 
and requests for information concern¬ 
ing the time and place of State Commis¬ 
sion hearings or other proceedings, any 
subsequent changes therein, any other 
related matters shall be directed to the 
State Commission with which the appli¬ 
cation is filed and shall not be addressed 
to or filed with the Interstate Commerce 
Commission. 

State Docket No. 71-30-MF/A, filed 
January 28, 1971. Applicant: AL RENK 
& SONS, INC., 2922 Commercial Drive 
Anchorage, AK 99501. Applicant’s repre¬ 
sentative: John M. Stem, Jr.. Post Of¬ 
fice Box 1672, Anchorage, AK 99501. 
Certificate of public convenience and 
necessity sought to operate a freight 
service as follows: Transportation of 
general commodities , except household 
goods between points in zone 2 and be¬ 
tween points in zone 2 on the one 
hand, and, on the other, points in 
zones 3, 4, 5, 6, and 7 (as zones are 
defined by the Alaska Transporta¬ 
tion Commission). Applicant already 
possesses authority from the Interstate 
Commerce Commission to conduct oper¬ 
ations in interstate commerce of gen¬ 


eral commodities, except classes A and 
B explosives, commodities in bulk and 
household goods as defined by the Com¬ 
mission between all of the points set 
forth above. Therefore, by this applica¬ 
tion applicant is seeking authority in 
connection with such intrastate opera¬ 
tions to engage in transportation in in¬ 
terstate and foreign commerce as fol¬ 
lows: Classes A and B explosives and 
commodities in bulk between points in 
zone 2 and between points in zone 2 on 
the one hand, and. on the other, points 
in zones 3, 4, 5, 6, and 7 (as zones are 
defined by the Alaska Transportation 
Commission). Both intrastate and inter¬ 
state authority sought. 

HEARING: Date, time, and place not 
yet assigned. Requests for procedural 
information including the time for filing 
protests concerning this application 
should be addressed to the State of 
Alaska Department of Commerce, Alaska 
Transportation Commission, 750 Mackay 
Building, 338 Denali Street, Anchorage, 
AK 99501, and should not be directed to 
the Interstate Commerce Commission. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary. 

(FR Doc.71-3690 Filed 3-16-71:8:48 ami 


l Notice 2621 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

March 11, 1971. 

The following are notices of filing of 
applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
new rules of Ex Parte No. MC-67 (49 
CFR Part 1131) published in the Federal 
Register, issue of April 27, 1965, effective 
July 1, 1965. These rules proride that 
protests to the granting of an applica¬ 
tion must be filed with the field official 
named in the Federal Register publica¬ 
tion, within 15 calendar days after the 
date of notice of the filing of the appli¬ 
cation is published in the Federal Regis¬ 
ter. One copy of such protests must be 
served on the applicant, or its author¬ 
ized representative, if any, and the pro¬ 
tests must certify that such service lias 
been made. The protests must be spe¬ 
cific as to the service which such 
protestant can and will offer, and must 
consist of a signed original and six copies. 

A copy of the application is on file, ana 
can be examined at the Office of the 
Secretary, Interstate Commerce Com¬ 
mission, Washington. D.C., and also m 
field office to which protests are to be 
transmitted. 

Motor Carriers op Property 

No. MC 35807 (Sub-No. 14 TA). fi'«j 
March 4. 1971. Applicant: WELLS 

FARGO ARMORED SERVICE CORPO¬ 
RATION. 210 Baker Street NW.. Bo* 
4313, 30313. Atlanta, GA 30302. Appli- 
capt’s representative: Harry J. Jorc “lL 
1000 16th Street NW.. Washington. 
20036. Authority sought to operate as 
a contract carrier, by motor venicJ . 
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over irregular routes, transporting: 
Food coupons , from Washington, D.C., 
to points in the United States (excluding 
Alaska and Hawaii), for 180 days. Sup¬ 
porting shipper: United States of Amer¬ 
ica, General Services Administration, 
Transportation and Communications 
Service. Washington, D.C. 20405. Send 
protests to: William L. Scroggs, District 
Supervisor, Bureau of Operations, In¬ 
terstate Commerce Commission, Room 
309. 1252 West Peachtree Street NW., 
Atlanta. GA 30309. 

No. MC 56679 (Sub-No. 49 TA), filed 
March 4, 1971. Applicant: BROWN 
TRANSPORT CORP., 125 Milton Ave¬ 
nue, SE. t Atlanta, GA 30315. Applicant's 
representative: B. K. McClain (same ad¬ 
dress as above). Authority sought to op¬ 
erate as a common carrier, by motor 
vehicle, over regular routes, transport¬ 
ing: General commodities (except those 
of unusual value, classes A and B explo¬ 
sives, household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment be¬ 
cause of size or weight); (1) between 
Hazlehurst. Ga., and Jacksonville, Fla., 
over U.S. Highway 23, serving all inter¬ 
mediate points; (2) between Baxley and 
Race Pond, Ga., over Georgia Highway 
15, serving all intermediate points; (3) 
between Savannah, Ga., and Waycross, 
Ga.. over U.S. Highway 17 to Midway, 
Ga., thence U.S. Highway 82 to Waycross, 
Ga., serving all intermediate points; and 
(4) between Jessup, Ga.. and Folkston, 
Ga., over U.S. Highway 301, serving all 
intermediate points. Applicant proposes 
to join the above routes with its present 
authority held in Docket MC 56679 and 
effective Subs thereunder, using Baxley, 
Hazlehurst and Savannah, Ga., as points 
of joinder. Applicant also proposes to 
combine and join all of the above routes 
in order to provide through service to, 
from, and between the above routes in 
order to provide through service to, from 
and between the above-named points and 
routes, on the one hand, and, on the 
other, Atlanta and Savannah, Ga., and 
Jacksonville, Fla., for the purpose of in¬ 
terchanging with connecting carriers at 
Atlanta and Savannah, Ga., and Jack¬ 
sonville, Fla., for 180 days. Supporting 
shippers: There are approximately 14 
statements of support attached to the ap¬ 
plication, which may be examined here 
at the Interstate Commerce Commission 
in Washington, D.C., or copies thereof 
which may be examined at the field office 
earned below. Send protests to: William 
n. Scroggs, District Supervisor, Inter¬ 
state Commerce Commission, Bureau of 
Operations, Room 309, 1252 West Peach¬ 
tree Street, NW., Atlanta. GA 30309. 

No. mc 98499 (Sub-No. 11 TA), March 
rVxi 971 - Applicant: WHITE TRUCK 
LINE, INC., 2545 Jonesboro Road SE., 
Atlanta. GA 30315. Mailing: Post Office 
Box Lakewood Station. Applicant's 
representative: Alan E. Serby, 1600 First 
federal Building, Atlanta, GA 30303. Au¬ 
thority sought to operate as a common 

arner< by motor vehicle, over regular 
routes, transporting: General commodi - 
(except those of unusual value, house¬ 


hold goods, commodities in bulk, classes 
A and B explosives and those requiring 
special equipment); (a) between Gaines¬ 
ville, Ga., and Greenville, S.C., from 
Gainesville, over U.S. Highway 23 and 
U.S. Highway 123 to Greenville and re¬ 
turn over the same route, serving all 
intermediate points in South Carolina: 

(b) between Jefferson, Ga., and Green¬ 
ville. S.C., from junction U.S. Highway 
129 and Interstate Highway 85 at or near 
Jefferson over Interstate Highway 85 to 
Greenville, and return over the same 
route, serving all intermediate points; 

(c) serving all other points In Greenville, 
Spartanburg, and Anderson Counties, 
S.C., as off-route points in connection 
with the routes specified in (a) and (b) 
above; (d) between Atlanta and Gaines¬ 
ville, Ga.. through Lawrenceville and 
Buford, Ga., over Georgia Highways 8, 20, 
and 13, with the right to serve all points 
located within a 3-mile radius of the city 
limits of Gainesville, Ga.; also, with the 
right to serve U.S. Naval Reserve Air 
Training Base, Scottdale, Ga.. and Clark- 
ton, Ga., as off-route points; (e) between 
Atlanta and Warm Springs, Ga., through 
Jonesboro, Fayetteville, Senoia, Alvaton, 
Gay, Woodbury, and Manchester, Ga., 
over Georgia Highways 3, 54, 85, and 41; 
with the right to serve Turin, Sharps- 
burg. Brooks, and Woodland, Ga.. as off- 
route points; 

(f) Between Jonesboro and Woodbury, 
Ga., through Griffin, Zebulon, Molena, 
and Concord, Ga., over Georgia High¬ 
ways 3 and 18, with closed doors at and 
between Hampton and Zebulon, Ga.; (g) 
between Atlanta and Buford, Ga., over 
Georgia Highway 13 with closed doors 
between Doraville and Buford, Ga,, also 
between Atlanta and Doraville, Ga., over 
the following routes: From Atlanta over 
Georgia Highway 9 to Buckhead Commu¬ 
nity; thence over old Georgia Highway 
13 and Doraville and return over the same 
route, with service to all intermediate 
points; and (h) between Manchester, 
Ga., and Columbus, Ga., over Georgia 
Highway 85 (U.S. 27) with the right to 
serve the Military Reservation at Fort 
Benning, Ga., as an off-route point over 
Georgia Highway 1 (U.S. 280 and 27), 
for 180 days. Supporting shippers: There 
are approximately 15 statements of sup¬ 
port attached to the application, which 
may be examined here at the Interstate 
Commerce Commission in Washington, 
D.C., or copies thereof which may be ex¬ 
amined at the field office named below. 
Send protests to: William L. Scroggs, Dis¬ 
trict Supervisor, Interstate Commerce 
Commission, Bureau of Operations, 
Room 309, 1252 West Peachtree Street 
NW.. Atlanta, GA. 

No. MC 99610 (Sub-No. 11 TA), filed 
March 8, 1971. Applicant: ROSS NEELY 
EXPRESS. INC., Post Office Drawer B, 
Pratt City Station, Birmingham, AL 
35214. Applicant’s representative: R. S. 
Richard, 57 Adams Avenue, Montgomery, 
AL 36104. Authority sought to operate as 
a common carrier, by motor vehicle, over 
regular routes, transporting: (A) Gen¬ 
eral commodities (except household 
goods as defined by the Commission, com¬ 
modities in bulk, commodities requiring 


special equipment and those injurious or 
contaminating to other lading), (1) be¬ 
tween Cherokee, Ala., and Memphis, 
Tenn., from Cherokee over U.S. Highway 
72 to Memphis and return over the same 
route, serving no intermediate points; (2) 
between Hamilton, Ala., and Memphis, 
Tenn., from Hamilton over U.S. Highway 
78 to Memphis and return over the same 
route, serving no intermediate points: 
(3) between Reform, Ala., and Memphis, 
Tenn., from Reform over U.S. Highway 
82 to Columbus, Miss., thence over U.S. 
Highway 45 over Aberdeen, Nettleton, 
Shannon, and Verona to Tupelo, Miss., 
thence over U.S. Highway 78 to Memphis 
and return over the same routes, serving 
no intermediate points and (4) between 
Aliceville, Ala., and Memphis, Tenn., from 
Aliceville over Alabama Highway 14 to 
the Alabama-Mississippi State line, 
thence over Mississippi Highway 69 to 
Columbus, Miss., thence from Columbus 
to Memphis over the same routes de¬ 
scribed in (3) above and return over the 
same routes, serving no intermediate 
points. Restriction: Service at Memphis 
under Routes (1) through (4) above is 
restricted to points in the Mississippi and 
Tennessee portions of the Memphis com¬ 
mercial zone, and 

(B) General commodities (except com¬ 
modities in bulk, commodities requiring 
the use of special equipment, and com¬ 
modities injurious to other lading), (5) 
between Cherokee, Ala., and Cullman, 
Ala., from Cherokee over U.S. Highway 
72 to junction at U.S. Highways 72 and 
43, thence over alternate U.S. Highway 
72 to junction with Alabama Highway 
157, thence over Alabama Highway 157 
to junction with U.S. Highway 31, thence 
over U.S. Highway 31 to Cullman and 
return over the same routes, serving all 
intermediate points; (6) between Bir¬ 
mingham, Ala., and Athens, Ala., from 
Birmingham over U.S. Highway 31 to 
Athens and return over the same route, 
serving all intermediate points; (7) be¬ 
tween Hamilton, Ala., and Birmingham, 
Ala., from Hamilton over U.S. Highways 
43 and 78 to Winfield, Ala., thence over 
U.S. Highway 78 to Birmingham, and 
return over the same routes, serving all 
intermediate points; (8) between Re¬ 
form, Ala., and Birmingham, Ala., from 
Reform over U.S. Highway 82 to junc¬ 
tion with U.S. Highway 11 (south of 
Tuscaloosa. Ala.>, thence over U.S. High¬ 
way 11 to Birmingham and return over 
the same routes, serving all intermediate 
points; <9) between Reform, Ala., and 
Eutaw, Ala., from Reform over Alabama 
Highway 17 to Aliceville, Ala., thence 
over Alabama Highway 14 to Eutaw and 
return over the same routes, serving all 
intermediate points; (10) between Tus¬ 
caloosa, Ala., and Mobile, Ala., from Tus¬ 
caloosa over U.S. Highways 11 and 43 
to Eutaw, Ala., thence over U.S. Highway 
43 to Mobile and return over the same 
routes, serving all intermediate points; 
(11) between Tuscaloosa, Ala., and 
Prattville, Ala., from Tuscaloosa over 
U.S. Highway 82 to Prattville and return 
over the same route, serving all inter¬ 
mediate points; 
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(12) Between the junction of U.S. 
Highway 11 and Alabama Highway 5 
(west of Woodstock, Ala.), and the junc¬ 
tion of Alabama Highway 5 and U.S. 
Highway 43 (north of Thomasville, Ala.), 
from the junction of U.S. Highway 11 
and Alabama Highway 5 over Alabama 
Highway 5 to its junction with U.S. 
Highway 43 and return over the same 
route, serving all intermediate points; 

(13) between Birmingham, Ala., and An¬ 
dalusia, Ala., from Birmingham over U.S. 
Highway 31 to McKenzie, Ala., thence 
over Alabama Highway 55 to Andalusia, 
and return over the same route, serving 
intermediate points on UB. Highway 31, 
within 125 miles of Birmingham, and 
intermediate points on Alabama High¬ 
way 55, within 15 miles of Andalusia; 

(14) between Montgomery, Ala., and Mo¬ 
bile, Ala., from Montgomery over Inter¬ 
state Highway 65 to Mobile and return 
over the same route, serving intermedi¬ 
ate points within 125 miles of Birming¬ 
ham or within 15 miles of Mobile; (15) 
between Montgomery, Ala., and Mobile, 
Ala., from Montgomery over Interstate 
Highway 65, to the junction of Interstate 
Highway 65 with Alabama Highway 59, 
thence over Highway 59 to Bay Minette, 
thence over U.S. Highway 31 to Mobile 
and return over the same route, serving 
intermediate points within 125 miles of 
Birmingham or within 15 miles of Mo¬ 
bile; (16) between Montgomery, Ala., and 
Andalusia, Ala., from Montgomery over 
U.S. Highway 331 to Brantley. Ala., 
thence over UJS. Highway 29 to Anda¬ 
lusia and return over the same route, 
serving intermediate points on UB. High¬ 
way 331, within 125 miles of Birming¬ 
ham. Ala., and intermediate points on 
U.S. Highway 29, within 15 miles of 
Andalusia: (17) between Montgomery, 
Ala., and Dothan, Ala., from Montgomery 
over U.S. Highways 82 and 231 to the 
junction of U.S. Highways 82 and 231 
southeast of Montgomery, thence over 
U.S. Highway 231 to Dothan and return 
over the same route, serving intermediate 
points within 125 miles of Birmingham, 
Ala., or within 15 miles of Dothan; 

(18) Between Montgomery, Ala., and 
Opelika, Ala., from Montgomery over 
Interstate Highway 85 to Opelika and 
return over the same route, serving all 
intermediate points; (19) between Cuba, 
Ala., and Eutaw, Ala., from Cuba over 
UJS. Highway 11 to Eutaw and return 
over the same route, serving all inter¬ 
mediate points; (20) between Mont¬ 
gomery, Ala., and Eutaw, Ala., from 
Montgomery over U.S. Highway 80 to 
Selma, Ala., thence over Alabama High¬ 
way 14 to Eutaw and return over the 
same route, serving all intermediate 
points; (21) between Selma, Ala., and 
Cuba, Ala., from Selma over U.S. High¬ 
way 80 to Cuba and return over the same 
route, serving all intermediate points; 
(22) between Florence, Ala., and Scotts- 
boro, Ala., from Florence over U.S. High¬ 
way 72 to Scottsboro and return over the 
same route, serving all intermediate 
points; (23) between Selma. Ala., and 
Clanton, Ala., from Selma over Alabama 


Highway 22 to Clanton and return over 
the same route, serving all intermediate 
points; (24) between Selma, Ala., and 
Jemison, Ala., from Selma over Alabama 
Highway 22 to junction of Alabama 
Highway 22 and Alabama Highway 191, 
thence over Alabama Highway 191 to 
Jemison and return over the same route, 
serving all intermediate points; (25) 
between Huntsville, Ala., and junction 
UB. Highways 43 and 72 (southeast of 
Tuscumbia, Ala.), from Huntsville over 
Alternate UB. Highway 72 to junction 
of U.S. Highways 43 and 72 and return 
over the same route, serving all inter¬ 
mediate points; (26) from Selma, Ala., 
to Salford, Ala., from Selma over Ala¬ 
bama Highway 22 to Safford and return 
over the same route, serving all inter¬ 
mediate points; 

(27) between junction of U.S. High¬ 
ways 43 and 72 (southeast of Tuscumbia, 
Ala.), and junction U.S. Highway 78 and 
Alternate U.S. Highway 231 (near Lin¬ 
coln, Ala.), from junction of UB. High¬ 
ways 43 and 72 over U.S. Highway 72 to 
Huntsville, Ala., thence over U.S. High¬ 
way 431 to Oxford, Ala., thence over 
Alabama Highway 21 to Talladega, Ala., 
thence over Alternate U.S. Highway 231 
to its junction with U.S. Highway 78 and 
return over the same routes, serving all 
intermediate points; (28) between 
Guntersville, Ala., and Scottsboro, Ala., 
from Guntersville over Alabama High¬ 
way 79 to Scottsboro and return over the 
same route, serving all intermediate 
points; (29) between Birmingham, Ala., 
and Albertville, Ala., from Birmingham 
over Alabama Highway 75 to Albertville 
and return over the same route, serving 
all intermediate points; (30) between 
Birmingham, Ala., and Attalla, Ala., 
from Birmingham over UB. Highway 11 
to Attalla and return over the same 
route, serving all intermediate points; 
(31) between Birmingham, Ala., and the 
junction of U.S. Highways 78 and 431 and 
Alabama Highway 21 (at or near Oxford, 
Ala.), from Birmingham over U.S. High¬ 
way 78 to junction of U.S. Highways 78 
and 431 and Alabama Highway 21 and 
return over the same route, serving all 
intermediate points; (32) between Bir¬ 
mingham, Ala., and Phenix City, Ala., 
from Birmingham over U.S. Highway 280 
to Childersburg. Ala., thence over UB. 
Highways 231 and 280 to Sylacauga, Ala., 
thence over U.S. Highway 280 to Opelika, 
Ala., thence over U.S. Highways 280 and 
431 to Phenix City and return over the 
same routes, serving all intermediate 
points. Restriction: Service at Phenix 
City, Ala., under Route (32) above is 
restricted to service at points in the Ala¬ 
bama portion of the Phenix City com¬ 
mercial zone; and 

(33) Serving as off-route points the 
following: (a) Points in Alabama within 
125 miles of Birmingham in connection 
with Routes (5) through (32), inclusive; 
<b) all points in Choctaw and Clarke 
Counties, Ala., in connection with Routes 
(10) and (12); (c) points in Alabama 
within 10 miles of UB. Highway 43 in 
connection with Routes (10) and (14); 
(d) points within 15 miles of Andalusia, 


Ala., in connection with Routes (13) and 

(16) ; and (e) points within 15 miles of 
Dothan, Ala., in connection with Route 

(17) , for 180 days. Note: The authority 

sought in Part (B) above (paragraphs 
(5) through (33)) would enable Appli¬ 
cant to perform the same operations 
presently conducted under certificates of 
registration numbered MC 99610 and MC 
98780, including subs thereunder. Au¬ 
thority is sought for Applicant to tack 
the routes applied for in Parts (A) and 
(B) at all common points of joinder, and 
to interline with other carriers at Appli¬ 
cant’s present terminal points and at 
Memphis, Tenn. Supporting shippers: 
The application is supported by 142 sup¬ 
porting shippers, the statements of 
which may be examined, at the Inter¬ 
state Commerce Commission in Wash¬ 
ington, D.C., or copies thereof which may 
be examined at the field office named 
below. Send protests to: Clifford W. 
White, District Supervisor, Bureau of 
Operations, Interstate Commerce Com¬ 
mission, Room 814, 2121 Building, 

Birmingham, AL 35202. 

No. MC 105881 (Sub-No. 45 TA), filed 
March 8, 1971. Applicant: M. R. & R. 
TRUCKING COMPANY, Post Office Box 
997, Tl5 North Ferdon Boulevard. Crest- 
view, FL 32536. Authority sought to op¬ 
erate as a common carrier, by motor 
vehicle, over regular routes, transport¬ 
ing: General commodities , except those 
of unusual value, household goods as de¬ 
fined by the Commission, those requiring 
special equipment, and articles in bulk, 
in tank vehicles; (1) between Atlanta, 
Ga., and points within 15 miles thereof, 
on the one hand, and, on the other, 
Thomasville, Ga., serving all intermedi¬ 
ate points between and including Butler, 
Ga., and Thomasville, Ga.; from Atlanta 
over U.S. Highway 19 to Thomasville, 
and return over the same route; (2) be¬ 
tween Atlanta. Ga., and points within 15 
miles thereof, on the one hand, and, on 
the other. Valdosta, Ga. t serving all in¬ 
termediate points between and including 
Tifton, Ga., and Valdosta, Ga., from At¬ 
lanta over Interstate Highway 75 to Val¬ 
dosta, and return over the same route; 
(3) between Cuthbert, Ga., and Jackson¬ 
ville, Fla., serving all intermediate points 
between and including Cuthbert, Ga., 
and Waycross, Ga., from Cuthbert over 
U.S. Highway 82 to Waycross. thence 
over U.S. Highway 23 to Jacksonville, 
and return over the same route: and i4) 
between Cuthbert and Waycross, Ga., 
serving all intermediate points; from 
Cuthbert over UB. Highway 27 to Bain- 
bridge, thence over U.S. Highway 84 to 
Waycross, and return over the same 
route, serving as off-route points in con¬ 
nection with routes (1) through (4 ' 
above, all points in the Georgia counties 
of: 

Atkinson, Baker. Ben Hill, Berrien, 
Brooks, Calhoun, Clay, Coffee, Colquitt. 
Cook, Decatur, Dougerty, Early. Graay* 
Irwin, Lanier, Lee, Lowndes, Miller. Mit¬ 
chell. Quitman, Randolph, Seminole, 
Terrell. Thomas. Tift, and Worth. 
striction: Said operations shall not oe 
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used separately nor shall they be com¬ 
bined or tacked with any of carriers 
presently authorized operation so as to 
perform any service between Atlanta, 
Ga including the commercial zone 
thereof, on the one hand, and, on the 
other. Dothan or Mobile, Ala., or Fort 
Walton Beach, Jacksonville, or Tampa, 
Fla., including the commercial zones of 
each, or Eglin AFB, Fla., for 180 days. 
Supporting shippers: There are approxi¬ 
mately 82 statements of support at¬ 
tached to the application, which may be 
examined here at the Interstate Com¬ 
merce Commission in Washington, D.C., 
or copies thereof which may be examined 
at the field office named below. Send pro¬ 
tests to: District Supervisor G. H. Fauss, 
Jr., Bureau of Operations, Interstate 
Commerce Commission, Box 35008, 400 
West Bay Street, Jacksonville, FL 32202. 

No. MC 107478 (Sub-No. 14 TA), filed 
March 8, 1971. Applicant: Old Dominion 
Freight Line, Post Office Box 1189, 1761 
Winchester Drive, High Point, NC 
27261. Applicant's representative: Harry 
J. Jordon, Suite 502, Solar Building, 
1000 16th Street NW„ Washington, DC 
20036. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Packaged 
fresh milk, heavy cream, half & half, 
ice cream, yogurt, chocolate milk, 2 
percent milk, skim milk, butter milk, 
homogenized milk, cottage cheese, cot¬ 
tage cheese — flavored, sour cream, onion 
cream dip, eggnog , fruit drink, between 
High Point, N.C., and points in Virgina, 
for 180 days. Supporting shipper: The 
Great Atlantic St Pacific Tea Co., Inc., 
1919 Westmoreland Street (Post Office 
Box 6981), Richmond, VA 23230. Send 
protests to: Archie W. Andrews, District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, Post Of¬ 
fice Box 26896, Raleigh. NC 27611. 

No. MC 107818 (Sub-No. 54 TA). filed 
March 8, 1971. Applicant: GREENSTEIN 
TRUCKING COMPANY, 280 Northwest 
12th Avenue, Mailing: Post Office Box 
608, Pompano Beach, FL 33061. Appli¬ 
cant’s representative: Martin Sack, Jr., 
Gulf Life Tower, Jacksonville, FL 32207. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Meats, 
meat products, meat byproducts, and 
articles distributed by meat packing¬ 
houses (except hides and commodities 
in bulk, in tank vehicles), and such com¬ 
modities as are used by meat packers in 
the conduct of their business when des¬ 
tined to and for use by meat packers, as 
described in sections A, C, and D of Ap¬ 
pendix 1 to report in Descriptions in 
Motor Carrier Certificates, 61 M.C.C. 209 
and 766, between the plants!tes of mini 
Beef Packers. Inc., at or near Joslin, Ill., 
on the one hand, and, on the other, 
Points in Alabama, Florida, Georgia, 
south Carolina, and Tennessee, for 180 
days. Supporting shipper: Ulini Beef 
Backers, Inc., Herman C. Jacobsen, 
transportation Consultant, 221 North La 
«>aile Street, Chicago. IL 60601. Send 
Protests to: Joseph B. Teichert, District 
Supervisor, Interstate Commerce Com¬ 


mission, Bureau of Operations, 5720 
Southwest 17th Street, Room 105, Miami, 
FL 33155. 

No. MC 111401 (Sub-No. 321 TA), 
filed March 8. 1971. Applicant: GROEN- 
DYKE TRANSPORT, INC., 2510 Rock 
Island Boulevard, Post Office Box 632, 
Enid. OK 73701. Applicant's representa¬ 
tive: Victor R. Comstock (same address 
as above). Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Printing ink, in bulk, from Tulsa, Okla., 
to Fayetteville, and Hot Springs, Ark., 
Chicago, HI., Huntington, Ind., Alexan¬ 
dria and Monroe, La., and Columbus, 
Ohio; for 180 days. Supporting shipper: 
J. Bolzak, Director of Traffic, Sun Chem¬ 
ical Corp., 631 Central Avenue, Carlstadt, 
NJ 07072. Send protests to: C. L. Phillips, 
District Supervisor, Interstate Commerce 
Commission, Bureau of Operations, 
Room 240, Old Post Office Building, 215 
Northwest Third, Oklahoma City, OK 
73102. 

No. MC 112822 (Sub-No. 185 TA), filed 
March 8, 1971. Applicant: BRAY LINES 
INCORPORATED, Post Office Box 1191, 
1401 North Little Street, Cushing, OK 
74023. Applicant's representative: Joe 
Ballard (same address as above). Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Paper and paper 
products, from the port of Catoosa, Okla.. 
to points in Kansas, Oklahoma, and that 
part of Texas on and north of U.S. High¬ 
way 82, for 150 days. Supporting shipper: 
Bowaters Southern Paper Corp. (C. A. 
Johnpeter) Calhoun, Tenn. Send pro¬ 
tests to: C. L. Phillips, District Super¬ 
visor, Interstate Commerce Commission. 
Bureau of Operations, Room 240, Old 
Post Office Building, 215 Northwest 
Third, Oklahoma City, OK 73102. 

No. MC 117865 (Sub-No. 3 TA), filed 
March 8. 1971. Applicant: ERIC LO- 
RENTZEN, 5 Beacon Road, Hull, MA 
02045. Applicant's representative: Rob¬ 
ert S. Gallagher, 1776 Broadway, New 
York, NY 10019. Authority sought to op¬ 
erate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Bananas, from Baltimore, Md., New 
York, N.Y., commercial zone, Port New¬ 
ark. N.J., and Fall River, Mass., to 
Brockton, Worcester, and Cambridge, 
Mass., and Manchester, N.H., for 180 
days. Supporting shipper: Tropical Sup¬ 
ply Co., Inc., 24 White Avenue, Brockton, 
MA 02403. Send protests to: John B. 
Thomas, District Supervisor, Interstate 
Commerce Commission, Bureau of Op¬ 
erations, John F. Kennedy Federal Build¬ 
ing, Government Center, Boston, MA 
02203. 

No. MC 117940 (Sub-No. 42 TA), filed 
March 8, 1971. Applicant: NATION¬ 
WIDE CARRIERS, INC., Post Office Box 
104, Maple Plain, MN 55359. Applicant's 
representative: M. James Levitus (same 
address as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Mattresses, box springs, hide-a- 
beds, studio couches, bed frames, head¬ 


boards and roll-a-way cots, from the 
plantsite or storage facilities of Simmons 
Co. at Kansas City, Kans., to their cus¬ 
tomers located at Des Moines, Iowa; 
Minneapolis, St. Paul, Minn.; St. Louis, 
Mo.; and Omaha, Nebr.; for 180 days. 
Supporting shipper: Simmons Co., 9200 
Calumet Avenue, Munster, IN 46321. 
Send protests to: A. N. Spath, District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, 448 Fed¬ 
eral Building, and U.S. Courthouse, 110 
South Fourth Street, Minneapolis, MN 
55401. 

No. MC 134356 (Sub-No. 1 TA), filed 
March 8, 1971. Applicant: GALE DE¬ 
LIVERY, INC., 311 North Brookside 
Avenue, Freeport, NY 11520. Applicant's 
representative: Maxwell A. Howell, In¬ 
vestment Building, 1511 K Street NW., 
Washington, DC 20005. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Such merchandise as is dealt in by 
retail department stores and packing 
houses, from points in Nassau and Suf¬ 
folk Counties, N.Y., to points within the 
New York, N.Y., commercial zone. Re¬ 
striction: The authority herein conferred 
is restricted to the transportation of 
shipments consigned to freight consol¬ 
idators and packing houses, for 180 days. 
Supporting shippers: There are approxi¬ 
mately 12 statements of support attached 
to the application, which may be exam¬ 
ined here at the Interstate Commerce 
Commission in Washington, D.C., or 
copies thereof which may be examined 
at the field office named below. Send 
protests to: Anthony Chiusano, District 
Supervisor. Interstate Commerce Com¬ 
mission, Bureau ol Operations. 26 Fed¬ 
eral Plaza, New York, NY 10007. 

No. MC 135302 (Sub-No. 1 TA), filed 
March 8,1971. Applicant: IVES MOYER, 
Post Office Box 83, Broken Bow, OK 
74728. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Wood 
chips, from points in McCurtain, Push¬ 
mataha, LeFlore, and Choctaw Counties, 
Okla., to Ashdown, Ark., for 180 days. 
Supporting shippers: Burwell Lumber 
Co., Inc., John C. Burwell, president, 
Idabel, Okla.; Fry Forest Products 
(Willis Fry), Post Office Box 458, Hugo, 
OK 74743.; Peebles Lumber Co., Elmer 
Peebles, owner. Post Office Box 708, 
Idabel, OK 74745.; Thomason Lumber 
Co. (Art Thomason), Box 804, Broken 
Bow, OK. Send protests to: C. L. Phil¬ 
lips, District Supervisor, Interstate Com¬ 
merce Commission, Bureau of Opera¬ 
tions, Room 240, Old Post Office Build¬ 
ing, 215 Northwest Third, Oklahoma 
City, OK 73102. 

No. MC 135324 (Sub-No. 1 TA), filed 
March 5. 1971. Applicant: FRANK C. 
DODGE, JR„ 618 Maywood Avenue. 
Schenectady, NY 12303. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Crushed motor vehicles 
and component parts thereof, from 
points in Albany, Columbia. Greene. 
Rensselaer, Saratoga, Schenectady, and 
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Washington Counties, N.Y., to Jersey 
City, N.J., and Lewiston, N.Y., for 150 
days. Supporting shippers: Reginald 
Britton Used Cars, Westerlo, N.Y.; Wil¬ 
liam Bichteman, doing business as 
Bick’s, Westerlo, N.Y.; LaRecco’s Auto 
Parts, East Greenbush, N.Y. Send pro¬ 
tests to: Charles P. Jacobs, District 
Supervisor, Interstate Commerce Com¬ 
mission, Bureau of Operations, 518 Fed¬ 
eral Building, Albany, NY 12207. 

No. MC 135370 TA, filed March 8, 1971. 
Applicant: SALYER, INC., Post Office 
Box 842, Harrisonburg, VA 22801. Appli¬ 
cant’s representative: Frank B. Hand, 
Jr., 10 West Boscawens Street, Winches¬ 
ter, VA 22601. Authority sought to oper¬ 
ate as a contract carrier , by motor ve¬ 
hicle, over irregular routes, transport¬ 
ing: Mobile homes , from the plant of 
Concord Mobile Homes, Inc., at Mount 
Jackson, Va., to points in Virginia, West 
Virginia, North Carolina, Pennsylvania, 
Delaware, Maryland, New York, Tennes¬ 
see, Maine, and New Hampshire, under 
a continuing contract with Concord 
Mobile Homes, Inc., for 180 days. Sup¬ 
porting shipper: Concord Mobile Homes, 
Inc., Mount Jackson, Va. Send protests 
to: Clatin M. Harmon, District Super¬ 
visor, Interstate Commerce Commission, 
Bureau of Operations, 215 Campbell 
Avenue SW., Roanoke, Va. 24011. 

By the Commission. 

[seal! Robert L. Oswald, 

Secretary. 

IFR Doc.71-3693 Filed 3-16-71;8:48 am] 


[Notice 263J 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

March 12,1971. 

The following are notices of filing of 
applications for temporary authority 
under section 210a(a) of the Interstate 
Colnmerce Act provided for under the 
new rules of Ex Parte No. MC-67 (49 
CFR Part 1131) published in the Federal 
Register, issue of April 27, 1965, effective 
July 1, 1965. These rules provide that 
protests to the granting of an applica¬ 
tion must be filed with the field official 
named in the Federal Register publica¬ 
tion, within 15 calendar days after the 
date of notice of the filing of the applica¬ 
tion is published in the Federal Register. 
One copy of such protests must be served 
on the applicant, or its authorized rep¬ 
resentative, if any, and the protests must 
certify that such service has been made. 
The protests must be specific as to the 
service which such protestant can and 
will offer, and must consist of a signed 
original and six copies. 

A copy of the application is on file, 
and can be examined at the Office of the 
Secretary. Interstate Commerce Com¬ 
mission, Washington, D.C., and also in 
field office to which protests are to be 
transmitted. 

Motor Carriers of Property 

No. MC 30837 (Sub-No. 428 TA), filed 
March 9, 1971. Applicant: KENOSHA 


AUTO TRANSPORT CORPORATION, 
4200 39th Avenue, Kenosha, WI 53140. 
Applicant’s representative: A1 Barber 
(same address as above). Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Folding tent campers, 
designed to be drawn by passenger auto¬ 
mobiles, in truckaway service, from 
Granger, Ind., to points in the United 
States (except Alaska and Hawaii), for 
180 days. Supporting shipper: Reco, 
51477 Bittersweet Road, Granger, IN 
26530 (J. H. Sunderlin, president). Send 
protests to: District Supervisor Lyle D. 
Heifer, Interstate Commerce Commis¬ 
sion, Bureau of Operations, 135 West 
Wells Street, Room 807, Milwaukee, WI 
53203. 

No. MC 40915 (Sub-No. 45 TA), filed 
March 9, 1971. Applicant: BOAT 

TRANSIT, INC., Post Office Box 1403, 
Newport Beach, CA 92663. Office: 1343 
Logan Avenue, Costa Mesa, CA 92626. 
Applicant’s representative: David R. 
Parker, Post Office Box 82028, Lincoln, 
NE 68501. Authority sought to operate as 
a common carrier , by motor vehicle, over 
irregular routes, transporting: Coal tar 
or petroleum based resin and vinyl 
primer, from the plantsite of Thermoclad 
Co., Inc., in Erie, Pa., to the warehouse 
facilities of the Thermoclad Co., Inc., 
located in Orange County, Calif., for 150 
days. Supporting shipper: Thermoclad 
Co., Inc., 4690 Iroquois Avenue, Erie, PA 
16511. Send protests to: District Super¬ 
visor Philip Yallowitz, Bureau of Opera¬ 
tions, Interstate Commerce Commission, 
Room 7708 Federal Building, 300 North 
Los Angeles Street, Los Angeles, CA 
90012. 

No. MC 66562 (Sub-No. 2337 TA), filed 
March 8, 1971. Applicant: REA EX¬ 
PRESS, INC., 219 East 42d Street, New 
York, NY 10017. Applicant’s represent¬ 
ative: John E. Robson, 1156 15th Street, 
NW.. Washington, DC 20005. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: General commodities, mov¬ 
ing in express service, between points in 
the United States, including Alaska and 
Hawaii, for 180 days. Supporting ship¬ 
pers: Application filed with 1,355 letters 
of support from shippers. For convenient 
reference, a copy of original Form OP-95 
with attachments and 100 letters of sup¬ 
port may be examined at the Interstate 
Commerce Commission offices at Wash¬ 
ington, D.C., Boston, Mass., Philadelphia, 
Pa., Atlanta, Ga., Chicago, Ill., Fort 
Worth, Tex., and San Francisco, Calif. 
A complete copy of the application with 
1,355 supporting shippers statements may 
be examined at the Commission’s New 
York, N.Y. office, named below. Send pro¬ 
tests to: Stephen P. Tomany, District 
Supervisor, Interstate Commerce Com¬ 
mission, 26 Federal Plaza, Room 1807, 
New York, NY 10007. Note: Applicant 
states that it does intend to tack the 
authority here applied for to other au¬ 
thority held by it, or to interline with 
other carriers. 


No. MC 76264 (Sub-No. 26 TA), filed I 
March 8, 1971. Applicant: WEBB I 

TRANSFER LIN E, INC., Post Office Box I 
231, U.S. Highway 60E, Shelby ville, KY 
40065. Applicant’s representative: Robert I 
H. Kinker, 711 McClure Building, Frank¬ 
fort, KY 40601. Authority sought to oper- 
ate as a common carrier, by motor ve- 
hide, over irregular routes, transporting I 
Hardboard and fiberboard, from the I 
plantsite of U.S. Gypsum Corp. at or near I 
Danville, Va., to Springfield, Ky.. for I 
180 days. Supporting shipper: Donald I 
Hurst, Traffic Manager, Tech-Panel I 
Corp., Post Office Box 429, Springfield j 
KY 40069. Send protests to: Wayne L. 
Merilatt, District Supervisor, Bureau of I 
Operations, Interstate Commerce Com- I 
mission, 426 Post Office Building, Louis- I 
ville, KY 40202. 

No. MC 88368 (Sub-No. 24 TA > , filed I 
March 8. 1971. Applicant: CART¬ 

WRIGHT VAN LINES, INC.. 4411 East 
119th Street, Grandview, MO 64030. Ap- I 
plicant’s representative: Frank W. Tay- 
lor, Jr., 1221 Baltimore Avenue, Suite 812, I 
Kansas City, MO 64105. Authority sought I 
to operate as a common carrier, by I 
motor vehicle, over irregular routes, I 
transporting: Household goods, as de¬ 
fined by the Commission, between points I 
in Alaska within 25 miles of Anchorage, 
Alaska, including Anchorage, for 180 
days. Note : Applicant does intend to tack 
with MC-88368 at Seattle, will interline 
at Seattle and Anchorage. Supporting 
shipper: Aaron’s Interior Design, 10622 
Main Street, Bellevue, WA 98004. Send 
protests to: John V. Barry, District Su¬ 
pervisor, Interstate Commerce Commis¬ 
sion. Bureau of Operations. 1100 Federal 
Office Building, 911 Walnut Street, I 
Kansas City, MO 64106. 

No. MC 103993 (Sub-No. 611 TA). filed 
March 4, 1971. Applicant: MORGAN 
DRIVE-AW AY, INC., 2800 West Lexing¬ 
ton Avenue, Elkhart, IN 46514. Appli- ’ 
cant’s representative: Ralph H. Miller j 
(same address as above). Authority 
sought to operate as a common carrier. 1 
by motor vehicle, over irregular routes, 
transporting: Trailers, designed to be 
drawn by passenger automobiles, initial 
movements, from Marion, Iowa to points 
in the United States (except Alaska and 
Hawaii), for 180 days. Supporting ship¬ 
per: Cardinal-Craft, Inc., 675 44th 
Street. Marion, IA 52302. Send protests 
to: District Supervisor J. H. Gray. Bu¬ 
reau of Operations, Interstate Commerce 
Commission, 345 West Wayne Street. 
Room 204, Fort Wayne. IN 46802. 

No. MC 109637 (Sub-No. 378 TA). filed 
March 8, 1971. Applicant: SOUTHERN 
TANK LINES, INC., 10 West Baltimore 
Avenue, Lansdowne. PA 19050. Appli¬ 
cant’s representative: John Nelson 'same 
address as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Nitrogen fertilizer solution , from | 
plantsite of Kentucky asphalt terminal 
near Louisville, Ky., to points in Indiana, 
Ohio. Illinois, and Kentucky, for lw 
days. Supporting shipper: W. R. Grace 
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fc Co., Post Office Box 277, 100 North 
I Maine Street, Memphis, TN 38101. Send 
protests to: Ross A. Davis, District Su¬ 
pervisor, Interstate Commerce Commis¬ 
sion Bureau of Operations, 1518 Walnut 
I street, Room 1600, Philadelphia, PA 
19102. 

No. MC 114045 (Sub-No. 350 TA), filed 
March 4, 1971. Applicant: TRANS¬ 
COLD EXPRESS, INC., Post Office Box 
5842, Dallas, TX 75222. Applicant’s repre¬ 
sentative: J. B. Stuart (same address 
as above). Authority sought to operate 
as a common carrier , by motor vehicle, 
over irregular routes, transporting: 
Drugs, medicines , cough candy drops, 
toilet preparations, soap, dental plate 
cleaning, and related articles, in vehicles 
equipped with mechanical refrigeration, 

I from Friendship, N.C., to Dallas and 
Houston, Tex., Kansas City, Mo., Denver, 

; Colo.. Oklahoma City; Okla., Los Angeles 
| and San Francisco, Calif., Portland, 

! Oreg., and Salt Lake City, Utah, for 180 
days. Note: Carrier does not intend to 
tack authority. Supporting shipper: Vick 
Manufacturing Division, Richardson- 
Merrell, Inc., Post Office Box 8155, Phil¬ 
adelphia, PA 19101. Send protests to: 
District Supervisor E. K. Willis, Jr., Bu¬ 
reau of Operations, Interstate Commerce 
Commission, 513 Thomas Building, 1314 
Wood Street, Dallas, TX 75202. 

No. MC 117765 (Sub-No. 119 TA). 
filed March 9, 1971. Applicant: HAHN 
TRUCK LINE, INC., 5315 Northwest 
Fifth, Post Office Box 75267, Oklahoma 
City, OK 73107. Applicant’s representa¬ 
tive: R. E. Hagan (same address as 
above). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Non- 
frozen foodstuffs, in containers, from 
Stigler and Westville, Okla., to points in 
Alabama, Arkansas, Colorado. Kansas, 
Kentucky. Louisiana. Mississippi, Mis¬ 
souri, Nebraska, New Mexico, Tennessee, 
and Texas, for 180 days. Supporting 
shipper: Morris Stevenson, Sales Man¬ 
ager. Griffin Manufacturing Co., Post 
Office Box 1928, Muskogee, OK 74401. 
Send protests to: C. L. Phillips, District 
Supervisor, Interstate Commerce Com¬ 
mission. Bureau of Operations, Room 
240, Old Post Office Building, 215 North¬ 
west Third, Oklahoma City. OK 73102. 

No. MC 117765 (Sub-No. 120 TA), 
filed March 9, 1971. Applicant: HAHN 
TRUCK LINE, INC., 5315 Northwest 
™h, Mailing: Post Office Box 75267, 
Oklahoma City, OK 73107. Applicant's 
representative: R. E. Hagan (same ad¬ 
dress as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport- 
mg: Paper and paper products, from the 
Port of Tulsa, Rogers County, Okla., to 
Points in Kansas, Oklahoma, and that 

°* Texas on and north of u s - Hi ^ h “ 

8L, for 180 days. Supporting shipper: 
pin ^ Jolmpeter , Bowaters Southern 
» Pm Cal houn. TN. Send protests 
J c L. Phillips, District Supervisor, 
Hterstate Commerce Commission, Bu- 
reau of Operations, Room 240, Old Post 


Office Building, 215 Northwest Third, 
Oklahoma City, OK 73102. 

No. MC 124078 (Sub-No. 479 TA), 
filed March 8, 1971. Applicant: 

SCHWERMAN TRUCKING CO., a cor¬ 
poration, 611 South 28th Street, Mil¬ 
waukee, WI 53215. Applicant’s repre¬ 
sentative: Richard H. Prevette (same 
address as above). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Limestone , in bulk, from Piqua, 
Ohio, to Chelsea, Mich., for 180 days. 
Supporting shipper: Armco Steel Corp., 
Middletown, OH 45042 (J. W. Sticklen, 
Assistant Manager — Eastern Area 
Transportation). Send protests to: Dis¬ 
trict Supervisor, Lyle D. Heifer, Inter¬ 
state Commerce Commission, Bureau of 
Operations, 135-West Wells Street, Room 
807, Milwaukee, WT 53203. 

No. MC 124221 (Sub-No. 178 TA), 
filed March 4, 1971. Applicant: HILT 
TRUCK LINE, INC., Post Office Box 988 
D.T.S., Omaha, NE 68101. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Meats and packinghouse 
products, from the plantsite and storage 
facilities utilized by Beefland Interna¬ 
tional, Inc., in the Council Bluffs, Iowa, 
commercial zone, to points in Connecti¬ 
cut, Delaware, Indiana, Illinois, Iowa, 
Kansas, Kentucky, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, 
Missouri, Nebraska, New Hampshire, New 
Jersey, New York, North Dakota, Ohio, 
Pennsylvania, Rhode Island, South Da¬ 
kota, Tennessee (except Memphis and 
the commercial zone thereof), Vermont, 
Wisconsin, Wyoming, and Washington, 
D.C., for 180 days. Supporting shipper: 
Beefland International, Inc., Council 
Bluffs, Iowa. Send protests to: Carroll 
Russell, District. Supervisor, Bureau of 
Operations, Interstate Commerce Com¬ 
mission, 705 Federal Office Building, 
Omaha, NE 68102. 

No. MC 128862 (Sub-No. 10 TA), filed 
March 4, 1971. Applicant: B. J. CECIL 
TRUCKING, INC., Post Office Box C, 
Claypool, AZ 85532. Applicant’s repre¬ 
sentative: Earl Carroll, 363 North First 
Avenue. Phoenix, AZ 85003. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Shredded tin , in bulk, 
from National Metals Co., Tucson and 
Phoenix, Ariz., to U.S.N.R. Mining Co., 
Tyrone, N. Mex., for 180 days. Note: Ap¬ 
plicant does intend to tack with author¬ 
ity held in MC 128862. Supporting ship¬ 
per: National Metals Co., Post Office 
Box 6656, Phoenix, AZ 85005. Send pro¬ 
tests to: Andrew V. Baylor, District Su¬ 
pervisor, Bureau of Operations, Inter¬ 
state Commerce Commission, 3437 Fed¬ 
eral Building, Phoenix, AZ 85025. 

No. MC 135361 TA, filed March 4, 
1971. Applicant: LEONARD SCHULTZ, 
doing business as LEONARD’S TOWING, 
7433 North Interstate Street, Portland. 
OR 97217. Applicant’s representative: 
Ben R. Swinford, 3076 East Burnside, 
Portland, OR 97214. Authority sought to 


operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Wrecked, disabled, or repossessed 
motor vehicles, by towaway method, be¬ 
tween Portland, Oreg., and points in 
Washington, for 180 days. Supporting 
shippers: Fred Bauer Chevrolet, 8150 
North Lombard Street, Portland, OR 
97203; Bob Mackin's Garage, 8026 North 
Denver Avenue, Portland, OR 97217; The 
Hertz Corp., Truck Leasing Division. 
1325 Northwest 14th Avenue, Portland, 
OR 97209; and Automobile Club of Ore¬ 
gon, 600 Southwest Market Street, Port¬ 
land, OR 97201. Send protests to: Dis¬ 
trict Supervisor W. J. Huetig, Interstate 
Commerce Commission. Bureau of Op¬ 
erations, 450 Multnomah Building, 120 
Southwest Fourth Avenue, Portland, OR 
97204. 

By the Commission. 

[seal! Robert L. Oswald, 

Secretary . 

IFR Doc.71-3694 Filed 3~16-71;8:48 amj 


[Notice 6631 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

March 12,1971. 

Synopses of orders entered pursuant 
to section 212(b) of the Interstate Com¬ 
merce Act, and rules and regulations pre¬ 
scribed thereunder (49 CFR Part 1132), 
appear below: 

As provided in the Commission’s spe¬ 
cial rules of practice any interested per¬ 
son may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant to 
section 17(8) of the Interstate Commerce 
Act, the filing of such a petition will 
postpone the effective date of the order 
in that proceeding pending its disposition. 
The matters relied upon by petitioners 
must be specified in their petitions with 
particularity. 

No. MC-FC-72642. By order of Febru¬ 
ary 26, 1971, the Motor Carrier Board 
approved the transfer to Thomas W. 
King, doing business as King Truck Line, 
Route 1, Parker, KS 66072, of the operat¬ 
ing rights in certificate No. MC-3422 
issued July 31,1963, to Homer Long, doing 
business as Long Truck Line, Parker, 
Kans. 66072, authorizing the transporta¬ 
tion of agricultural commodities, empty 
steel drums, general commodities, with 
exceptions, livestock, feed, farm ma¬ 
chinery, and building materials from 
and to and between specified points and 
areas in Kansas and Missouri, including 
specified intermediate and off-route 
points, over regular and irregular routes. 

No. MC-FC-72649. By order of Febru¬ 
ary 26, 1971, the Motor Carrier Board 
approved the transfer to Bus Express 
Pickup & Delivery Service, Inc., Salt Lake 
City, Utah, of certificate of registration 
No. MC-121650 issued November 17,1969, 
to Frank J. Terry, doing business as Bus 
Express Pickup & Delivery Service Co.. 
Salt Lake City, Utah, evidencing a right 
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to engage in transportation in interstate 
commerce as described in certificate No. 
1436 Sub 2, embraced in order dated 
March 7, 1969, issued by the Public Serv¬ 
ice Commission of Utah. John Preston 
Creer, 1700 University Club Building, 
Salt Lake City, UT 84111, attorney for 
applicants. 

No. MC-FC-72654. By order of Febru¬ 
ary 26, 1971, the Motor Carrier Board 
approved the transfer to Summit-New 
Providence Bus Lines, Inc., New Provi¬ 
dence, N.J., of the operating rights in cer¬ 
tificate No. MC-14715 issued February 23, 
1960, to Michael De Corso, doing busi¬ 
ness as Summit-New Providence Bus 
Lines. New Providence, N.J., authorizing 
the transportation of passengers and 
their baggage, with restrictions, from 
New Providence, N.J., and points within 
25 miles thereof, to Washington, D.C., 
New York, N.Y, and points in Nassau, 
Orange, Rockland, and Westchester 
Counties, N.Y.; and from Summit, N.J., 
to Valley Forge, Scranton, and Philadel¬ 
phia, Pa., and points in Monroe County, 
Pa. Edward F. Bowes, 744 Broad Street, 
Newark, NJ 07102, attorney for appli¬ 
cants. 

No. MC-FC-72686. By order of Febru¬ 
ary 25, 1971, the Motor Carrier Board 
approved the transfer to William T. Gib¬ 
son, 1010 St. Louis Avenue, Kansas City. 
MO 64105, of the operating rights in 
certificate No. MC-71035 issued Novem¬ 
ber 3, 1959, to Terminal Transfer Co., a 
corporation, 1701 Liberty Street, Kansas 
City, MO 64102, authorizing the trans¬ 
portation of general commodities, with 
usual exceptions, between points in Kan¬ 
sas City and North Kansas City, Mo., 
Kansas City, Kans., and points within 10 
miles of each, and structural steel, steel 
plates, articles of steel plate, and erection 
machinery, tools, and supplies, between 
points in Kansas and Missouri. 

No. MC-FC-72695. By order of Febru¬ 
ary 26,1971, the Motor Carrier Board ap¬ 
proved the transfer to Kenneth Graham, 
Sault Ste. Marie, Mich., of permits Nos. 
MC-92319 and MC-92319 (Sub-No. 2), 
issued July 9,1941, and November 2,1965, 


respectively to Roy Otis Schnepp, Sault 
Ste. Marie, Mich., authorizing the trans¬ 
portation of: Commodities of a general 
commodity nature, between specified 
points and areas in Michigan, Illinois, 
and Wisconsin. Karl L. Gotting, Attor¬ 
ney, 1200 Bank of Lansing Building, 
Lansing, MI 48993. 

No. MC-FC-72701. By order of Feb¬ 
ruary 25, 1971, the Motor Carrier Board 
approved the transfer to River View 
Marine Service, Inc., Jeffersonville, Ind., 
of the operating rights in certificate No. 
MC-127995 issued April 9, 1970, to Bern- 
ace L. Wagner and Esther L. Wagner, 
a partnership, doing business as River 
View Marine Service, Jeffersonville. Ind., 
authorizing the transportation of boats 
from Louisville, Ky., to points in Ala¬ 
bama, Arkansas, Connecticut, Florida, 
Georgia, Illinois, Indiana, Iowa, Ken¬ 
tucky, Maryland, Michigan, Minnesota, 
Mississippi, Missouri, New Jersey, New 
York, North Carolina, Ohio, Oklahoma, 
Pennsylvania, Tennessee, Texas, West 
Virginia, and Wisconsin; and houseboats 
from Algonac, Mich., to Louisville, Ky. 
Lesow and Lesh, 3737 North Meridian 
Street, Indianapolis, IN 46208, attorneys 
for applicants. 

No. MC-FC-72705. By order of Feb¬ 
ruary 26. 1971, the Motor Carrier Board 
approved the transfer to O. D. Anderson, 
Inc., Greenville, Pa., of the operating 
rights in certificates Nos. MC-111422, 
MC-111422 (Sub-No. 2), MC-111422 

(Sub-No. 4), and MC-111422 (Sub-No. 5) 
issued April 15, 1954, November 26. 1958, 
April 28, 1965, and August 21, 1968, re¬ 
spectively, to Orville D. Anderson, Green¬ 
ville, Pa., authorizing the transportation 
of passengers and their baggage, in 
round trip charter operations, beginning 
and ending at points in Mercer, Craw¬ 
ford, and Venango Counties, Pa., and 
extending to Washington, D.C., Detroit, 
Mich., Atlantic City, N.J., and points in 
New York, West Virginia, and Ohio; 
passengers, in round trip charter opera¬ 
tions, beginning and ending at points in 
Hickory Township, Mercer County, Pa., 
and extending to points in Ohio within 
20 miles of Sharon, Pa.; passengers and 
their baggage, and express, and news¬ 


papers, in the same vehicle with passenJI 
gers, between Greenville, Pa., and Clevel 
land, Ohio, serving all intermedia*! 
points, and between Conneaut Lake. Pa I 
and Meadville, Pa., serving all intermedia 
ate points, and passengers and their bag J 
gage, in special operations, in rounfl 
trip sightseeing and pleasure tours. be4 
ginning and ending at points in Merced 
Crawford, and Venango Counties. p a j 
and Ashtabula, Trumbull, Geauga, and] 
Lake Counties, Ohio, and extending to I 
points in the United States, except! 
Hawaii. Herman M. Rodgers. 81 Easfl 
State Street, Sharon, PA 16146. attorney! 
for applicants. v 

No. MC-FC-72710. By order of 
February 26, 1971, the Motor Carrier! 
Board approved the transfer to G. Rich-1 
ard Pentoney, doing business as Pen-] 
toney Trucking, Berkeley Springs! 
W. Va., of the operating rights in Certifi¬ 
cates Nos. MC-27672 and MC-276721 
(Sub-No. 5) issued June 7, 1955. and] 
March 13, 1959, respectively to Ernest! 
LeRoy Dayhoff and Donald R. Day hod 
a partnership, doing business as E. L, 
Dayhoff & Son, Hagerstown, Md. t au-1 
thorizing the transportation of sand and] 
stone from, to and between specified] 
points and areas in Pennsylvania, Man- 
land, and West Virginia. Spencer T.l 
Money, 110 Park Lane Building, 2025 
Eye Street NW., Washington. DC 20006, 
attorney for applicants. 

No. MC-FC-72711. By order of Feb- 1 
ruary 26, 1971, the Motor Carrier Board 
approved the transfer to N.J. & N.Y. Air¬ 
port Limousine, Inc. (a New Jersey cor¬ 
poration), of a portion of certificate No. 
MC-128823, issued May 16, 1969, to NJ. 
& N.Y. Airport Limousine, Inc. (a Con-j 
necticut corporation), Newark, N.J., au¬ 
thorizing the transportation of: Pas¬ 
sengers and their baggage, pets, in the 
same vehicles, subject to certain condi¬ 
tions between specified Airports located 
in New Jersey and New York. Robert C. 
Bell, Jr., 528 Main Street. New Canaan,] 
CT 06840. 

[seal] Robert L. Oswald, 

Secretary . 

|FR Doc.71-3695 Filed 3-16-71:8:48 am) 
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PROPOSED RULE MAKING 


DEPARTMENT OF AGRICULTURE 

Consumer and Marketing Service 
[ 7 CFR Part 59 1 

INSPECTION OF EGGS AND EGG 
PRODUCTS 

Notice of Proposed Rulemaking 

Notice is hereby given that the U.S. 
Department of Agriculture is considering 
issuance of Regulations Governing the 
Inspection of Eggs and Egg Products 
pursuant to the provisions of the Egg 
Products Inspection Act (84 Stat. 1621 
et seq., 21 UJS.C. 1031-1056). 

Statement of Considerations 

These proposed regulations are issued 
under authority of the Egg Products In¬ 
spection Act (Public Law 91-597) enacted 
December 29, 1970. This Act provides for 
the continuous inspection of the process¬ 
ing of egg products and the control of 
“restricted eggs” (i.e., loss, inedible, in¬ 
cubator rejects, checks, and dirties) in 
interstate, intrastate, and foreign com¬ 
merce, and uniform standards, grades, 
and weight classes for eggs in interstate 
commerce. 

The program for egg products inspec¬ 
tion will be effective July 1, 1971, and 
the program for the control of restricted 
eggs will be effective July 1, 1972. 

The present regulations (7 CPR Part 
55) for the voluntary inspection of egg 
products were used as a basis for the 
equipment, facility, sanitary, and proc¬ 
essing requirements for these proposed 
regulations. The proposal provides for 
the conversion of the voluntary program 
on a fee basis to a mandatory program 
operated from appropriated funds and 
adds other provisions pertaining to ex¬ 
emptions, Federal-State cooperation, 
labeling, recordkeeping requirements for 
restricted eggs, foreign inspection re¬ 
quirements, and importations. 

The proposed regulations contain 
some provisions for the control of re¬ 
stricted eggs which will not become ef¬ 
fective until July 1, 1972. The shell egg 
provisions are not complete, and there 
will be modifications and additions pub¬ 
lished prior to the effective date of 
July 1, 1972. These provisions have been 
incorporated into this proposal at this 
time to give interested persons the op¬ 
portunity for review and comment and 
to provide for a better understanding 
of what may be required of shell egg 
handlers. 

All persons who desire to submit writ¬ 
ten data, views, or arguments in connec¬ 
tion with this proposal shall file the same 
in triplicate with the Hearing Clerk, U.S. 
Department of Agriculture, Room 112, 
Administration Building, Washington, 
D.C. 20250, no later than April 19, 1971. 

All written submissions made pursuant 
to this notice will be made available for 
public inspection at the Office of the 
Hearing Cler k during regular business 
hours (7 CFR 1.27(b)). 

The proposed regulations are as 
follows: 


Definitions 
§ 59.1 Meaning of words. 

Under the regulations in this part, 
words in the singular shall be deemed 
to mean the plural and vice verse, as the 
case may demand. 

§59.5 Terms defined. 

For the purpose of the regulations in 
this part, unless the context otherwise 
requires, the following terms shall be 
construed, respectively, as follows: 

“Acceptable” means suitable for the 
purpose intended and acceptable to the 
Administrator. 

“Act” means the applicable provisions 
of the Egg Products Inspection Act of 
1970 (Public Law 91-597, 84 Stat. 1620 
et seq.) 

“Administrator” means the Adminis¬ 
trator of the Consumer and Marketing 
Service of the Department or any other 
officer or employee of the Department 
to whom there has heretofore been dele¬ 
gated, or to whom there may hereafter 
be delegated the authority to act in his 
stead. 

“Adulterated” means any egg or egg 
product under one or more of the fol¬ 
lowing circumstances: 

(1) If it bears or contains any poison¬ 
ous or deleterious substance which may 
render it injurious to health; but in case 
the substance is not an added substance, 
such article shall not be considered 
adulterated under this clause if the 
quantity of such substance in or on such 
article does not ordinarily render it in¬ 
jurious to health; 

(2) (i) If it bears or contains any 
added poisonous or added deleterious sub¬ 
stance (other than one which is (a) a 
pesticide chemical in or on a raw agri¬ 
cultural commodity; (b) a food additive; 
or (c) a color additive) which may, in 
the judgment of the Secretary, make 
such article unfit for human food; 

(ii) If it is, in whole or in part, a raw 
agricultural commodity and such com¬ 
modity bears or contains a pesticide 
chemical which is unsafe within the 
meaning of Section 408 of the Federal 
Food, Drug, and Cosmetic Act; 

(iii) If it bears or contains any food 
additive which is unsafe within the 
meaning of section 409 of the Federal 
Food, Drug, and Cosmetic Act; 

(iv) If it bears or contains any color 
additive which is unsafe within the 
meaning of section 706 of the Federal 
Food, Drug, and Cosmetic Act: Provided , 
That an article which is not otherwise 
deemed adulterated under subdivision 
(ii), (iii), or (iv) of this subparagraph 
shall nevertheless be deemed adulterated 
if use of the pesticide chemical, food 
additive, or color additive, in or on such 
article, is prohibited by regulations of 
the Secretary in official plants; 

(3) If it consists in whole or in part 
of any filthy, putrid, or decomposed sub¬ 
stance. or if it is otherwise unfit for hu¬ 
man food; 

(4> If it has been prepared, packaged, 
or held under insanitary conditions 
whereby it may have become contami¬ 
nated with filth, or whereby it may have 


been rendered injurious to health ; 

(5) If it is an egg which has bea 
subjected to incubation or the product o_ 
any egg which has been subjected to ir3 
cubation; 

(6) If its container is composed, 
whole or in part, of any poisonous 
deleterious substance which may rendei 
the contents injurious to health; 

(7) If it has been intentionally I 
jected to radiation, unless the use of tb 
radiation was in comformity with a reg-j 
illation or exemption in effect pursua 
to section 409 of the Federal Food, Dn 
and Cosmetic Act; or 

(8* If any valuable constituent 
been, in whole or in part, omitted or ab 
stracted therefrom; or if any substanci 
has been substituted, wholly or in pa; 
therefor; or if damage or inferiority haj 
been concealed in any manner; or if an; 
substance has been added thereto 
mixed or packed therewith so as to in-| 
crease its bulk or weight, or reduce \U 
quality or strength, or make it appH 
better or of greater value than it is. 

“Applicant” means any person who i 
quests any inspection service as author-} 
ized under the Act or the regulations of] 
this part. 

“Area Supervisor” means any employe* 
of the Department in charge of inspect] 
tion service in a designated geographies * 
area. 

“Capable of use as human food’ mean 
any egg or egg product, unless it is de¬ 
natured. or otherwise identified, as re¬ 
quired by these regulations to deter iw 
use as human food. 

“Class” means any subdivision of 
product based on essential physical char-j 
acteristics that differentiate between ma-j 
jor groups of the same kind, type, or, 
method of processing. 

“Commerce” means interstate, foreign,] 
or intrastate commerce. 

“Condition” means any condition (in¬ 
cluding, but not being limited to, the! 
state of preservation, cleanliness, sound- j 
ness, wholesomeness, or fitness fori 
human food) of any product which af-l 
fects its merchantability; or any condi- j 
tion, including but not being limited to, j 
the processing, handling, or packaging 
which affects such product. 

“Container” or “Package” includes any j 
box, can, tin, plastic, or other receptacle,/ 
wrapper, or cover. L 

(1) “Immediate container'’ means an> I 

consumer package; or any other contain- I 
er in which egg products, not consumer i 
packaged, are packed. I 

(2) “Shipping container” means any 
container used in packaging a product 
packed in an immediate container. 

“Department” means the U.S. Depart- 1 
ment of Agriculture. 

“Egg” means the shell egg of the do¬ 
mesticated chicken, turkey, duck. goose, 
or guinea. Some of the terms apphc a 1 i 
to shell eggs are as follows : 

(1) “Check” means an egg that has a 
broken shell or crack in the shell but lias 
its shell membranes intact and conten 
not leaking. 

(2) “Clean and sound shell egg" means 
any egg whose shell is free of adhering 
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dirt or foreign material and is not 
cracked or broken. 

< 3 ) “Dirty egg” means an egg that has 
a shell that is unbroken and has adher¬ 
ing dirt or foreign material. 

( 4 ) “Incubator reject” means an egg 
that has been subjected to incubation 
and has been removed from incubation 
during the hatching operations as infer¬ 
tile or otherwise unhatchable. 

(5) “Inedible” means eggs of the fol¬ 
lowing descriptions: Black rots, yellow 
rots, white rots, mixed rots, sour eggs, 
eggs with green whites, eggs with stuck 
yolks, moldy eggs, musty eggs, eggs 
showing blood rings, and eggs containing 
embryo chicks, (at or beyond the blood 
ring stage). 

(6) “Leaker” means an egg that has 
a crack or break in the shell and shell 
membranes to the extent that the egg 
contents are exposed or are exilding or 
free to exude through the shell. 

(7) “Loss” means an egg that is unfit 
for human food because it is smashed 
or broken so that its contents are leak¬ 
ing; or overheated, frozen, or contami¬ 
nated; or an incubator reject; or because 
it contains a bloody white, large meat 
spots, a large quantity of blood, or other 
foreign material. 

(8) “Restricted egg” means any check, 
dirty egg. incubator reject, inedible, 

leaker, or loss. 

“Egg handler” means any person who 
engages in any business in commerce 
which involves buying or selling any eggs 
(as a poultry producer or otherwise), or 
f recessing any eggs products, or other¬ 
wise using any eggs in the preparation 
of human food. 

“Eggs of current production” means 
shell eggs which have moved through the 
usual marketing channels since the time 
they were laid and have not been held 

in excess of 60 days. 

“Egg product” means any dried, frozen, 
or liquid eggs, with or without added in¬ 
gredients, excepting products which con¬ 
tain eggs only in a relatively small pro¬ 
portion or historically have not been, in 
the judgment of the Secretary, consid¬ 
ered by consumers as products of the egg 
food industry, have been prepared from 
inspected egg products or eggs contain¬ 
ing no more restricted eggs than are al¬ 
lowed in the U.S. consumer grades for 
shell eggs, and which may be exempted 
oy the Secretary under such conditions 
as he may prescribe to assure that the egg 
mgredients are not adulterated and such 
Products are not represented as egg 
Products. 


Fair Packaging and Labeling Act” 
means the Act so entitled, approved No- 
'“ nb< l r 3 -1966 (80 Stat. 1296), and Acts 
mandatory thereof or supplementary 


Ant- ec * eral Food - Drug, and Cosmetic 
Tim Act so entitled, approvec 

ZL 25 ; 1938 (52 stat * 1040 >’ and Act; 
theretc> at0ry ^ iereo * or supplementary 


Inspection” means the application of 
Uc 1 inspection methods and techniques 
deemed necessary by the respon- 
e Sectary to carry out the provisions 


of the Egg Products Inspection Act and 
the regulations under this part. 

‘‘Inspection service” means the official 
service within the Department having the 
responsibility for carrying out the provi¬ 
sions of the Egg Products Inspection Act. 
Inspection service also means the activ¬ 
ities performed, including official report¬ 
ing by such official service. 

“Inspector/Grader” means: 

(1) Any employee or official of the U.S. 
Government authorized to inspect or 
grade eggs or egg products under the au¬ 
thority of this part; or 

(2) Any employee or official of the gov¬ 
ernment of any State or local jurisdiction 
authorized by the Secretary to inspect or 
grade eggs or egg products under the 
authority of this part, under an agree¬ 
ment entered into between the Secretary 
and the appropriate State or other 
agency. 

“Interested party” means any person 
financially interested in a transaction 
involving any inspection or appeal in¬ 
spection of any product, or the decision 
of an inspector. 

“Label” means a display of any printed, 
graphic, or other method of identifica¬ 
tion upon the shipping container, if any, 
or upon the immediate container, includ¬ 
ing but not limited to, an individual con¬ 
sumer package of eggs and egg products, 
or accompanying such product. 

“Misbranded” means any egg products 
which are not labeled and packaged in 
accordance with the requirements pre¬ 
scribed by regulations of the Administra¬ 
tor under this part. 

“National Supervisor” means: 

(1) The officer in charge of the inspec¬ 
tion service; and 

(2) Such other employee of the Serv¬ 
ice as may be designated by him. 

“Official certificate” means any cer¬ 
tificate prescribed by regulations of the 
Administrator for issuance by an inspec¬ 
tor or other person performing official 
functions under this part. 

“Official device” means any device pre¬ 
scribed or authorized by the Secretary for 
use in applying any official mark. 

“Official inspection legend” means any 
symbol prescribed by the regulations of 
the Administrator showing that egg 
products were inspected in accordance 
with this part. 

“Official mark” means the official in¬ 
spection legend or any other symbol pre¬ 
scribed by regulations of this part to 
identify the status of any article. 

“Official standards” means the stand¬ 
ards of quality, grades, and weight classes 
for eggs, as described under Part 56 of 
this chapter under the Agricultural Mar¬ 
keting Act of 1946 (60 Stat. 1087, as 
amended, 7 U.S.C. 1621 et seq.), or as 
hereafter amended. 

“Office of inspection” means the office 
of any inspector. 

“Pasteurize” means the subjecting of 
each particle of egg products to heat or 
other treatments to destroy harmful 
viable micro-organisms by such processes 
as may be prescribed by these regulations. 

“Person” means any individual, part¬ 
nership, corporation, association, or 
other business unit. 


“Pesticide chemical.” “food additive.” 
“color additive,” and “raw agricultural 
commodity” shall have the same mean¬ 
ing for purposes of this part as under the 
Federal Food, Drug, and Cosmetic Act. 

“Plant” means any place of business 
where egg products are processed: 

(1) “Exempted plant” means any plant 
where the Administrator has determined 
the facilities and operating procedures 
meet such sanitary standards as may be 
prescribed by this part, and where the 
eggs received or used in the manufacture 
of egg products contain no more re¬ 
stricted eggs than are allowed by the 
official standards of U.S. consumer grades 
for shell eggs, and where an exemption 
has been granted. 

(2) “Official plant” means any plant 
in which the plant facilities, methods of 
operation and sanitary procedures have 
been found suitable and adequate by the 
Administrator for the continuous inspec¬ 
tion of egg products in accordance with 
this part and in which inspection service 
is carried on. 

“Potable water” means water that is 
safe to use as drinking water as evidenced 
by a certificate of potability issued by a 
State or local health authority. 

“Processing” means manufacturing of 
egg products, including breaking eggs or 
filtering, mixing, blending, pasteurizing, 
stabilizing, cooling, freezing or drying, 
or packaging egg products at official 
plants. 

“Quality” means the inherent prop¬ 
erties of any product which determine its 
relative degree of excellence. 

“Regulations” means the provisions in 
this part. 

“Sampling” means the act of taking 
samples of any product for inspection or 
analyses. 

“Sanitize” means the application of a 
bactericidal treatment which is approved 
as being effective in destroying micro¬ 
organisms, including pathogens. 

“Secretary” means the Secretary of 
Agriculture or his delegate. 

“Service” means the Consumer and 
Marketing Service (C&MS) of the 
Department. 

“Stabilization” means the subjection 
of any egg product to a desugaring 
process. 

“State” means any State of the United 
States, the Commonwealth of Puerto 
Rico, the Virgin Islands of the United 
States, and the District of Columbia. 

“United States” means the States. 

“White or albumen” means, for the 
purpose of this part, the product ob¬ 
tained from the egg as broken from the 
shell and separated from the yolk. 

Administration 
§ 59.10 Authority. 

The Administrator shall perform, for 
and under the supervision of the Secre¬ 
tary, such duties as the Secretary may 
require in the enforcement or adminis¬ 
tration of the provisions of the Act, and 
this part. The Administrator may waive 
for a limited period any particular pro¬ 
visions of the regulations to permit ex¬ 
perimentation so that new procedures, 
equipment, and processing techniques 


FEDERAL REGISTER, VOL 36, NO. 52—WEDNESDAY, MARCH 17, 1971 






5180 


PROPOSED RULE MAKING 


may be tested to facilitate definite im¬ 
provements and at the same time to 
maintain full compliance with the spirit 
and intent of the regulations. 

§ 59.13 Federal and Stale cooperation. 

The Secretary shall, whenever he de¬ 
termines that it would effectuate the 
purposes of the Act, authorize the Ad¬ 
ministrator to cooperate with appropri¬ 
ate State and other governmental agen¬ 
cies in carrying out any provisions of the 
Egg Products Inspection Act and the 
regulations in this part. In carrying out 
the provisions of the Act and the regula¬ 
tions, the Secretary may conduct such 
examinations, investigations, and inspec¬ 
tions as he determines practicable 
through any officer or employee of any 
such agency commissioned by him for 
such purpose. The Secretary shall re¬ 
imburse the States and other agencies 
for the services rendered by them in such 
cooperative programs as agreed to in the 
cooperative agreements as signed by the 
Administrator and the duly authorized 
agent of the State or other agency. 

§ 59.16 Applicability of Act and regula¬ 
tions. 

(a) Egg products. The provisions of 
the Act and this part with respect to egg 
products take effect on July 1, 1971. All 
egg products processed entirely prior to 
July 1, 1971. and which are not adul¬ 
terated are hereby exempted from the re¬ 
quirements of this part and may be 
bought, sold, transported, possessed, and 
used until July 1. 1972; thereafter, such 
product shall be subject to all the pro¬ 
visions of the Act and the regulations of 
this part and shall be subject to deten¬ 
tion, seizure, and condemnation. Prod¬ 
ucts inspected pursuant to the voluntary 
egg products inspection program author¬ 
ized by the Agricultural Marketing Act 
of 1946 are considered as inspected prod¬ 
ucts for the purposes of this part. 

(b) Other provisions. The other pro¬ 
visions of the Act and the regulations of 
this part take effect on July 1, 1972. 

Scope of Inspection 

§ 59.20 Inspection in accordance Mill* 
method^ preM*r»bed or approved. 

Inspection of eggs and egg products 
shall be rendered pursuant to these reg¬ 
ulations and under such conditions and 
in accordance with such methods as may 
be prescribed or approved by the Admin¬ 
istrator. 

§ 59.22 Ihi*U of service. 

These regulations provide for inspec¬ 
tion services pursuant to the Egg prod¬ 
ucts Inspection Act. Eggs and egg 
products shall be inspected in accordance 
with such standards, methods, and in¬ 
structions as may be issued or approved 
by the Administrator. All inspection 
service shall be subject to supervision at 
all times by the applicable Federal-State 
supervisor (s), egg products super¬ 
visor^), area super visor (s), and Nation¬ 
al supervisor(s). 


§ 59.21 Egg products plants requiring 
continuous inspection. 

Every plant in which egg products 
processing operations are conducted shall 
have continuous inspection under these 
regulations, except as expressly exempted 
in § 59.100. 

§ 59.26 Egg product* entering or pre¬ 
pared in official plant*. 

Eggs and egg products processed in an 
official plant shall be inspected, proc¬ 
essed, marked, and labeled as required 
by these regulations. Egg products en¬ 
tering an official plant shall have been 
inspected, processed, marked, and la¬ 
beled as required by the regulations in 
this part. 

§ 59.28 Ollier inspection*. 

(a) Periodic inspections shall be made 
of: 

(1) Business premises, facilities, in¬ 
ventories, operations, and records of egg 
handlers, and the records of all persons 
engaged in the business of transporting, 
shipping, or receiving any eggs or egg 
products. In the case of shell egg packers 
packing eggs for the ultimate consumers, 
such inspections shall be made each 
calendar quarter (i.e., packed for direct 
use of household consumer, restaurant, 
institution, etc.); 

(2) Exempted egg products plants to 
determine that such plants are operating 
pursuant to these regulations. 

(b) Inspections shall be made of im¬ 
ported eggs and egg products as required 
in this part. 

Relation to Other Authorities 
§ 59.30 At official plant*. 

Requirements within the scope of 
the Act with respect to premises, facil¬ 
ities, and operations of any official plant 
which are in addition to or different than 
those made under tills part may not be 
imposed by any State or local jurisdic¬ 
tion except that any such jurisdiction 
may impose recordkeeping and other re¬ 
quirements within the scope of § 59.200, 
if consistent therewith, with respect to 
any such plant. 

§ 59.35 Eggs and egg products outside 
official plants. 

(a) For eggs which have moved or are 
moving in interstate or foreign com¬ 
merce, no State or local jurisdiction (1) 
may require the use of standards of qual¬ 
ity, condition, grade, or weight classes 
which are in addition to or different than 
the official standards or (2) other than 
those in noncontiguous areas of the 
United States may require labeling to 
show the State or other geographical area 
of production or origin. This shall not 
preclude a State from requiring the 
name, address, and license number of the 
person processing or packaging eggs to 
be shown on each container. 

(b) Labeling, packaging, or ingredient 
requirements in addition to or different 
than those made under this part, the 
Federal Food, Drug, and Cosmetic Act 


and the Fail* Packaging and Labeling Act 
may not be imposed by any State or local 
jurisdiction with respect to eggs products, 
processed at any official plant in accord¬ 
ance with the requirements under 
part and such Acts. 

(c) Any State or local jurisdiction may| 

exercise jurisdiction with respect to e?i 
and egg products for the purpose of pn 
venting the distribution for human fa 
purposes of any such articles w hich art 
outside of such a plant and are in viola¬ 
tion of this part or any of said Fedei 
Acts or any State or local law consist* 
therewith. 

Eggs and Egg Products Not Intended 
For Human Food 

§ 59.U) Continuous inspection nut pro 
vided. 

Continuous inspection shall not 
provided under this part at any plant for] 
the processing of any egg products which 
are not intended for use as human foi 
but such articles, prior to their offer fo: 
sale or transportation in commerce, s 
be denatured or otherwise identified i 
prescribed by regulations in this part to 
prevent their use for human food. Pe-j 
riodic inspections shall be made of such 
operations and records to assure com-] 
pliance with the Act and the 
regulations. 

§ 59.15 Prohibition on egg- jjihI eg* 
product* not intended for use a«j 
human food. 

(a) No person shall buy, sell, or trans-J 
port or offer to buy or sell, or offer or" 
receive for transportation, in commerce! 
any eggs or egg products which are not, 
intended for use as human food unless; 
they are denatured or otherwise identi-1 
fied as required by these regulations 

(b) No person shall offer for export or I 
import or shall import or export shell! 
eggs classified as loss, inedible, or incu-J 
bator rejects or any egg products which 
are imwholesome, adulterated, or are 
otherwise unfit for human food purposes, 

Exemptions 

§ 59.100 Speci lie exemptions. 

The following are exempt to the extent 
prescribed as to the provisions for contro 
of restricted eggs in section 8(a) ri' a™ 
(2) of the Act and the provision for 
continuous inspection of processing op* 
erations in section 5(a) of the Act: Pro j- 
vided, That as to paragraph <c) througn 
(f) of this section the exemptions do 
not apply to eggs classified as loss. in¬ 
edible, dirty, leaker, or incubator reject 
and as to paragraph (c) of this sec 
the sale of eggs to consumers at an es¬ 
tablished place of business away irom 
the site of production: And provw 
further, That the conditions for exemp 
tion and provisions of these regulat. 

(a) The sale, transportation. pos>e 
sion, or use of eggs which cont * d 
more restricted eggs than are a 
by the tolerances in the official stan 
of United States consumer grades 
shell eggs; 
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(1)) The processing of egg products 
without continuous inspection at any 
plant where the facilities, sanitation, and 
operating procedures are the same as are 
required in this part for official plants 
and where the eggs received or used in 
the manufacture of egg products contain 
no more restricted eggs than are allowed 
by the official standards of UJS. consumer 
grades for shell eggs, and the egg prod¬ 
ucts processed at such plant; 

(c) The sale by any poultry producer 
of eggs from his own flock’s production 
directly to a household consumer ex¬ 
clusively for use by such consumer and 
members of his household and his non¬ 
paying guests and employees and the 
transportation, possession, and use of 
such eggs; 

(d) The sale of eggs by any producer 
with an annual egg production from a 
flock of 3.000 hens or less and the record 
requirements of § 59.200; 

(e) The processing and sale of egg 
products by any poultry producer from 
eggs of his own flock’s production when 
sold directly to a household consumer 
exclusively for use by such consumer and 
members of his household and his non¬ 
paying guests and employees; 

(f) The sale of eggs by shell egg 
packers on his own premises directly to 
household consumers for use by such con¬ 
sumer and members of his household 
and his nonpaying guests and employees, 
and tlie transportation, possession, and 
use of such eggs; 

<«) The processing in nonofficial 
plants, including but not limited to bak¬ 
eries, restaurants, and other food proces¬ 
sors, without continuous inspection, of 
certain categories of food products which 
contain eggs or egg products as an in¬ 
gredient, and the sale and possession of 
such products: Provided , That such prod¬ 
ucts are manufactured from eggs con¬ 
taining no more restricted eggs than are 
allowed in the U.S. consumer grades; 

(h) The purchase, sale, possession, or 
transportation of shell eggs containing 
more restricted eggs than allowed in the 
tolerances for U.S. consumer grades: Pro¬ 
vided. That such eggs are handled in 
accordance with § 59.200 and §§ 59.700 
through 59.860 to assure that only eggs 
St for human food are used for such pur- 
Po* This exemption applies to the 
lollowing: 

tl) Egg producers, assemblers, whole- 

,3 and evading operations; 

12) Hatcheries; 

(3) Transporters; 

( 4) Laboratories, pharmaceutical com¬ 
panies; and 


Processors of products not in- 
wnaed for use as human food . 

J or s ^ch period of time during the 
initiation of operations under this Act, 
out not later than July 1, 1973, that it is 
impracticable to provide inspection, the 
p ocessing without continuous inspection 
nr 5f 8 Products at any plant and the egg 
:^ uc ^ Processed at such plants. Egg 
s Produced at such plants shall be 
to a maimer approved by the 
a^ n ! 8t^ r ato^ • including the name and 
res>s of the packer or distributor and 


production lot number. Otherwise, the 
product and processing shall meet the 
other requirements of these regulations. 

§ 59.105 Suspension or termination of 
exemptions* 

(a) The Administrator may immedi¬ 
ately suspend or terminate any exemp¬ 
tion under § 59.100 (b) or (i) at any time 
with respect to any person, if the condi¬ 
tions of exemption prescribed by this 
section are not being met. The Adminis¬ 
trator may modify or revoke any regula¬ 
tion of this part, granting exemption 
whenever he determines such action ap¬ 
propriate to effectuate the purposes of 
the Act. 

(b) Failure to comply with the condi¬ 
tions of the exemptions contained in 
§ 59.100 shall subject such person to the 
penalties provided for in the Act and in 
this part. 

Performance of Service 

\ 

§ 59.110 Licensed inspectors. 

(a) Any person who is a Federal or 
State employee, or the employee of a 
local jurisdiction possessing proper 
qualifications as determined by an ex¬ 
amination for competency and who is to 
perform services pursuant to this part, 
may be licensed by the Secretary as an 
inspector. 

(b) Licenses Issued by the Secretary 
are to be countersigned by the Chief of 
the Grading Branch. Poultry Division, 
Consumer and Marketing Service, or by 
any other designated official of such 
service. 

(c) No person may be licensed to in¬ 
spect any product in which he is finan¬ 
cially interested. 

§59.112 Suspension of license or au¬ 
thority; revocation. 

Pending final action by the Secretary, 
any person authorized to countersign a 
license to perform inspection services 
may, whenever he deems such action nec¬ 
essary to assure that any inspection serv¬ 
ice is properly performed, suspend any 
license to perform inspection services is¬ 
sued pursuant to this part by giving no¬ 
tice of such suspension to the respective 
licensee, accompanied by a statement of 
the reasons therefor. Within 7 days after 
the receipt of the aforesaid notice and 
statement of reasons by the licensee, he 
may file an appeal in writing, with the 
Secretary, supported by any argument 
or evidence that he may wish to offer as 
to why his license should not be sus¬ 
pended or revoked. After the expiration 
of the aforesaid 7-day period and consid¬ 
eration of such argument and evidence, 
the Secretary will take such action as he 
deems appropriate with respect to such 
suspension or revocation. When no appeal 
is filed within the prescribed 7 days, the 
license is revoked. 

§59.114 Surrender of lioen^. 

Upon termination of his services as an 
inspector or whenever his license has 
been suspended or revoked, the licensee 
shall surrender his license and other 
items of identification furnished by the 
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Department immediately to the Inspec¬ 
tion service. 

§ 59.116 Activities of inspectors. 

Inspectors at official plants shall con¬ 
fine their activities to those duties neces¬ 
sary in the rendering of inspection serv¬ 
ice and such closely related activities as 
may be approved by the Administrator. 

§ 59.1 IS Identification. 

Inspectors shall have in their posses¬ 
sion at all times while on duty, and 
present upon request, the means of iden¬ 
tification furnished by the Department 
to such persons. 

§59.119 Political activity. 

Inspectors are forbidden during the 
period of their respective appointments, 
or licenses, to take an active part in po¬ 
litical management or in political cam¬ 
paigns. Political activities in city, county, 
State, or national elections, whether pri¬ 
mary or regular, or in behalf of any party 
or candidate, except as authorized by law 
or regulation of the Department, is pro¬ 
hibited. This applies to all appointees, 
including but not being limited to tem¬ 
porary and cooperative employees and 
employees on leave of absence with or 
without pay. WiUful violations of this 
section or § 59.120 will constitute grounds 
for dismissal in the case of appointees 
and revocation of licenses in the case of 
licensees. 

§ 59.120 Financial interest of inspectors. 

No inspector shall inspect any product 
in which he is financially interested. 

§ 59.122 Tinii* of inspection. 

The inspector who is to perform the in¬ 
spection in an official plant shall be in¬ 
formed by management, in advance, of 
the hours when such inspection will be 
required. 

§ 59.121 Schedule of operation of ofli- 
cial plants. 

Operating schedules of an official plant 
shall be subject to approval of the Ad¬ 
ministrator, and for the purpose of the 
regulations the normal operating sched¬ 
ule shall consist of a continuous 8-hour 
period per day (excluding not to exceed 
1 hour for lunch), 5 days per week, within 
the period of Monday through Saturday, 
for each full shift required. Clock hours 
of daily operations need not be specified 
In a schedule, although as a condition of 
continuance of approval of a schedule, 
the hours of operation must be reason¬ 
ably uniform from day to day. 

§ 59.126 Overtime inspection service. 

When operations in an official plant 
require the services of inspection person¬ 
nel beyond their regularly assigned tour 
of duty on any day, or on a day outside 
the established schedule, such services 
are considered as overtime work. The of¬ 
ficial plant shall give reasonable advance 
notice to the inspector in charge of any 
overtime service necessary and shall pay 
the Secretary for such overtime at an 
hourly rate to be established by the Ad¬ 
ministrator to cover the cost thereof. 
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§ 59.128 Holiday inspection service. 

(a) When an official plant requires in¬ 
spection service on a holiday or a day 
designated in lieu of a holiday, such 
service is considered holiday work. The 
official plant shall, in advance of such 
holiday work, request the inspector in 
charge to furnish inspection service dur¬ 
ing such period and shall pay the Secre¬ 
tary therefor at an hourly rate to be 
established by the Administrator to cover 
the cost thereof. Service in excess of 8 
hours for that day is considered over¬ 
time and shall be paid for at the over¬ 
time rate. 

(b) The term “holiday” shall mean 
the legal public holidays specified by the 
Congress in paragraph (b) of section 
6103, title 5 of the United States Code. 
Information on authorized Government 
holidays may be obtained from the 
supervisor. 

§ 59.130 Basis of hilling plants. 

Overtime and/or holiday services shall 
be billed to the official plant on the basis 
of each 15 minutes of overtime and/or 
holiday service performed by each in¬ 
spector providing sfich service to the 
plant, except that when an official plant 
requires the services of an inspector after 
he has completed his day’s assignment 
and left the plant or when he is called 
back to duty on a day outside the estab¬ 
lished normal operating schedule or on 
a holiday, the official plant shall pay for 
a minimum of 2 hours’ service at the 
applicable established rate. Extra travel 
expense incurred while rendering over¬ 
time or holiday service shall be billed to 
the official plant. Bills are payable upon 
receipt and become delinquent 30 days 
from date of billing. Overtime or holi¬ 
day inspection service will not be per¬ 
formed at any plant that is delinquent 
and processing operations shall be con¬ 
fined to the regular operating schedule 
of the plant. 

§59.132 Access lo plants. 

Access shall not be refused, at any 
reasonable time, to any representative 
of the Secretary to any plant or place 
of business subject to inspection under 
the provisions of this part upon presenta¬ 
tion of proper credentials. 

§ 59.131 Accessibility of produc t. 

Each product for which inspection 
service is required shall be so placed as 
to disclose fully its class, quality, quan¬ 
tity, and condition as the circumstances 
may warrant. 

§ 59.136 Facilities to be furnished by 
official plants for use of inspectors in 
performing service. 

(a) Such facilities shall include but 
not be limited to a sanitary room or area 
for sampling products, an approved 
candling light, a heavy duty, high speed 
(not less than 1,000 r.p.m. under load) 
drill with a %g inch or larger bit of 
sufficient length to reach the bottom of 
a 30-pound can of frozen eggs, metal 
stem themometers, test thermometers, a 
stop watch, test weighing scales, and a 


satisfactory test kit for determining the 
bactericidal strength of sanitizing 
solutions. 

(b) Furnished office space and equip¬ 
ment, including but not being limited to 
a desk (equipped with a satisfactory 
locking device), lockers or cabinets suit¬ 
able for the protection and storage of 
supplies, and facilities suitable for in¬ 
spectors to change clothing. Such space 
and equipment must meet the approval 
of the Federal-State supervisor. 

Application for Service 
§ 59.140 How application shall be made. 

The proprietor or operator of each 
plant processing egg products, unless 
exempted by § 59.100, shall make appli¬ 
cation to the Administrator for inspec¬ 
tion service. The application shall be 
made in writing on forms furnished by 
the inspection service. In cases of change 
of name or ownership or change of loca¬ 
tion, a new application shall be made. 

§ 59.142 Filing of application. 

An application for inspection service 
shall be regarded as filed only when it 
has been filled in completely and signed 
by the appheant and has been received 
in the office of the Chief of the Grading 
Branch, Poultry Division, Consumer and 
Marketing Service. 

§ 59.144 Authority of applicant. 

Proof of authority of any person ap¬ 
plying for inspection service may be re¬ 
quired at the discretion of the 
Administrator. 

§ 59.146 Application for continuous in¬ 
spection in official plants: approval. 

Any person desiring to process egg 
products under continuous inspection 
service must receive approval of such 
plant and facilities as an official plant 
prior to the installation of such service. 
An application for continuous inspection 
service to be installed in an official plant 
shall be approved according to the fol¬ 
lowing procedure: 

(a) Initial survey: When an applica¬ 
tion for continuous inspection in a plant 
has been filed, a supervisory egg products 
inspector will make a survey and inspec¬ 
tion of the premises and plant to deter¬ 
mine if the facilities and methods of op¬ 
eration therein are suitable and adequate 
for service in accordance with: 

(1) These regulations and 

(2) Such other administrative instruc¬ 
tions as may be issued from time to time 
by the service and which are in effect 
at the time of the aforesaid survey and 
inspection. 

(b) Drawings and specifications to be 
furnished: (1) Applicants may obtain in¬ 
formation or assistance as to the require¬ 
ments before submitting prints of draw¬ 
ings, specifications, and supplemental 
information from inspection service. 

(2) Three copies of each print draw¬ 
ing as specified in this section of the 
complete floor plan, plot plan, supple¬ 
mental information, and specifications 
shall be submitted. Sheet size of the print 
shall not exceed 34 by 44 inches, the 


wording shall be legible, all lines sharp 
and clear, and properly drawn to scale. 
Each print shall show the scale used, 
north point of the compass, and the 
firm name, street, city, State, and ap 
code or an accurate description of the 
location. 

(3) Plot plan of entire premises shall 
Include location of all buildings, rail¬ 
roads, roadways, alleys, wells, reservoirs, 
drains, catch basins, nearby buildings 
adjoining property, drainage and slope 
of terrain, character and surfacing of 
roadways, driveways, and vehicular load¬ 
ing areas. The plot plan may be drawn to 
a scale of inch per foot. 

(4) Floor plan prints shall include all 
space on each floor of the official plant, 
accurately illustrating and describing the 
facilities. Detailed drawings of process¬ 
ing area shall be drawn to a scale of \\ 
inch per foot. Prints showing only non¬ 
processing areas may be drawn to a 
scale of Ya inch per foot. 

(5) Floor plans shall show the loca¬ 
tions of such features as walls, partitions, 
posts, doorways, windows, floor drains 
and channel drains, air systems, ventila¬ 
tion fans, principal pieces of equipment, 
storage tanks, hose connections for 
cleaning purposes, hand-washing facil¬ 
ities, lockers, and toilets. The prints shall 
show slope of floors to drains. 

(6) The official plant shall include all 
processing rooms and other rooms used 
in the official plant, including but not 
being limited to the breaking room, 
equipment washing and sanitizing rooms, 
shell egg washing rooms, shell egg and 
egg products storage rooms (including 
coolers, freezers, hot rooms), drying 
rooms, toilet and dressing rooms, store¬ 
rooms for supplies, and all other rooms, 
compartments, or passageways where 
products or any ingredients to be used in 
the preparation of products under this 
service will be handled or kept and may 
include other rooms located in the build¬ 
ing comprising the official plant. Except 
in public warehouses, all rooms, com¬ 
partments, etc., of the building not to be 

-considered as part of the official plant 
shall not have direct access into any part 
of the official plant. 

(7) Supplemental information may be 

shown as notations on the drawings or 
on supplemental sheets. Supplemental 
information shall include clarifying in¬ 
formation such as sequence of processing 
edible products, handling of inedible 
product, shell disposal, handling of pack¬ 
aging material, liquid pumping systems, 
cleaned-in-place systems, description oi 
pasteurizer, description of drier, type 
and efficiency of air filtration, hot water 
facilities, sewage disposal, and such otn 
notations as may be required. 

(8) Specification sheets include heigm 

of ceilings and type construction, typ 
of floors and wall construction, wall an 
partition material, and number of e ' 
ployees who will use each toilet room a 
facilities. . . . nf 

(c) Upon approval of the d 

drawing, supplemental information, * 
specifications, the application for s 
ice may be approved. 
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<d) Changes and revisions of official 
plant: When changes are planned in 
official plant construction, facilities, and 
equipment covered by previously ap¬ 
proved prints, revised prints shall be sub¬ 
mitted for review and approval prior to 
making the changes by: A completely re¬ 
vised sheet(s) showing proposed altera¬ 
tions and additions or an overlay print 
drawn to same scale as print to be mod¬ 
ified or revised. 

A final survey of the completed altera¬ 
tions and additions shall be made by the 
supervisory egg products inspector to 
determine if the changes are in accord¬ 
ance with approved drawings and the 
regulations. 

te) Final survey and plant approval: 
Prior to the inauguration of continuous 
inspection service, a final survey of the 
plant and premises shall be made by the 
supervisory egg products inspector to 
determine if the plant is constructed and 
facilities are installed in accordance with 
the approved drawings and these regula¬ 
tions. The plant may be approved only 
when these requirements have been met. 

§ 59.118 Order of service. 

Inspection service shall be performed, 
insofar as practicable, in the order in 
which applications therefor are made. 
The service shall not be liable in damages 
accruing through acts of commission or 
commission in the administration of this 
part. 

Inauguration of Service 
§ 59.150 Official plant numbers. 

An official plant number shall be as¬ 
signed to each plant granted inspection 
service. Such plant number shall be used 
to identify all containers of inspected 
products prepared in the plant which are 
capable of use as human food. A plant 
shall not have more than one plant 
number. 

§ 59.155 Inauguration of service. 

Prior to the inauguration of service, 
the proprietor or operator of the plant 
shall be knowledgeable of the require¬ 
ments of these regulations. If the plant 
ft tlie time service is inaugurated con- 
tarns any product which has not been 
inspected and marked in compliance with 
the regulations, the product shall be 
segregated, its identity and inventories 
shall be maintained, and it shall not be 
represented or dealt with as a product 
which has been inspected. 

Denial Of Service 

§39.160 Refusal, suspension, or with¬ 
drawal of service. 

( a) The Administrator (for such pe¬ 
riod. or indefinitely, as he deems neces- 
sai 7 to effectuate the purposes of the 
fet) may refuse to provide or may with- 
inspection service under this part 
with respect to any plant if he deter¬ 
mines after opportunity for a hearing 
m accordance with Title 7, Part 50 of 
°* Pec *eral Regulations) is ac- 
oided to the applicant for, or recipient 
, such service, that such applicant or 
k unfit to engage in any busi- 
fiss re ^niring inspections under this Act 


or this part, because the applicant or 
recipient or anyone responsibly connected 
with such person has been convicted 
.in any Federal or State court, within the 
previous 10 years, of (1) any felony or 
more than one misdemeanor under any 
law based upon the acquiring, handling, 
or distributing of adulterated, mis¬ 
labeled, or deceptively packaged food or 
fraud in connection with transactions 
in food, or (2) any felony, involving 
fraud, bribery, extortion, or any other 
act or circumstances indicating a lack 
of the integrity needed for the conduct 
of operations affecting the public health. 

(b) For the purpose of this section, 
a person shall be deemed to be respon¬ 
sibly connected with the business if he 
is a partner, officer, director, holder, or 
owner of 10 percentum or more of its 
voting stock, or employee in a managerial 
or executive capacity. 

(c) (1) The determination and order 
of the Administrator with respect there¬ 
to under this section shall be final and 
conclusive unless the affected applicant 
for, or recipient of, inspection service 
files application for judicial review with¬ 
in 30 days after the effective date of such 
order in the U.S. court of appeals for the 
circuit in which such applicant or recip¬ 
ient has its principal place of business 
or in the U.S. Court of Appeals for the 
District of Columbia Circuit. Judicial 
review of any such order shall be upon 
the record upon which the determination 
and order are based. The provisions of 
section 204 of the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 
194 ) shall be applicable to appeals taken 
under this section. 

(2) This section shall not affect in any 
w r ay other provisions of the Act or these 
regulations for refusal of inspection 
services. 

(d) The Administrator (for such pe¬ 
riod, or indefinitely, as he deems neces¬ 
sary to effectuate the purposes of the 
Act) may refuse to provide or may with¬ 
draw service under this part with re¬ 
spect to iny plant not complying with 
the applicable environmental quality 
standards established by the appropriate 
enforcement agency such as a State or 
local jurisdiction when such agency cer¬ 
tifies to USD A that the standards are 
not being met. Such standards may be 
concerned with but not limited to plant 
wastes, including sewage, refuse, and 
smoke. 

(e) (1) Any applicant for inspection 
at an establishment where the operations 
thereof may result in any discharge into 
the navigable waters in the United States 
is required by subsection 21(b) of the 
Federal Water Pollution Control Act, as 
amended (84 Stat. 91), to provide the Ad¬ 
ministrator with a certification as pre¬ 
scribed in said subsection that there is 
reasonable assurance that such activity 
will be conducted in a manner which will 
not violate the applicable water quality 
standards, unless such certification has 
been obtained, or is waived because of 
failure or refusal of the State, interstate 
agency, or the Secretary of the Interior 
to act on a request for certification 
within a reasonable period (which shall 


not exceed 1 year after receipt of such 
request). 

(2) However, certification Is not ini¬ 
tially required in connection with an ap¬ 
plication for inspection granted after 
April 3, 1970 (the date of enactment of 
the Water Quality Improvement Act) for 
facilities existing or under construction 
on April 3, 1970, although certification 
for such facilities is required to be ob¬ 
tained within the 3-year period imme¬ 
diately following April 3, 1970. Failure 
to obtain such certification and meet 
the other requirements of subsection 
21(b) prior to April 3, 1973, will result 
in the termination of inspection at such 
facilities on that date. 

(f) Suspension of plant approval and 
withdrawal of service. (1) Any plant ap¬ 
proval given pursuant to these regula¬ 
tions may be suspended by the Adminis¬ 
trator for (i) failure to maintain prem¬ 
ises, facilities, and equipment in a satis¬ 
factory state of repair; (ii) the use of 
operating procedures or practices which 
are not in accordance with the regula¬ 
tions: (iii) the alterations of buildings, 
facilities, or equipment which have not 
been approved in accordance with the 
regulations; or (iv) assaulting, intimi¬ 
dating, impeding, obstructing, or inter¬ 
fering with any person engaged in or on 
account of the performance of his offi¬ 
cial duties. 

(2) During such period of suspension, 
no processing of eggs or egg products for 
commerce shall be carried on in the offi¬ 
cial plant. If the plant facilities or 
methods of operation are not brought 
into compliance within a reasonable pe¬ 
riod of time, to be specified by the Ad¬ 
ministrator, inspection service shall be 
withdrawn from the official plant. Upon 
withdrawal of inspection service in an 
official plant, the plant approval for 
processing eggs or egg products shall also 
become terminated. 

Records and Related Requirements for 

Eggs and Egg Products Handlers and 

Related Industries 

§ 59.200 Records and related require¬ 
ments. 

(a) Persons engaged in the business of 
transporting, shipping, or receiving any 
eggs or egg products in commerce or 
holding such articles so received, and all 
egg handlers, shall maintain records 
showing, for a period of 2 years, to the 
extent that they are concerned there¬ 
with, the receipt, delivery, sale, move¬ 
ment, and disposition of all eggs and 
egg products handled by them, and shall 
upon the request of an authorized rep¬ 
resentative of the Secretary permit him 
at reasonable times to have access to 
and to copy all such records. 

(b) Records of amounts of production, 
bills of sale, inventories, class and quan¬ 
tities of product, receipts, shipments, 
shippers, receivers, dates of shipment 
and receipt, carrier names, etc., as deter¬ 
mined by the Administrator wrill need 
to be maintained as applicable for all 
shell egg handlers and egg processing 
operations. 
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§ 59.220 Information and assistance to 
be furnished to inspectors. 

When inspection service is performed 
at any plant, the plant operator shall 
furnish the inspector such information 
and assistance as may be required for 
the performance of inspection functions, 
preparing certificates, reports, and for 
other official duties. 

Administrative Detention 
§59.240 Detaining product* 

Whenever any eggs or egg products 
subject to the Act are found by any 
authorized representative of the Secre¬ 
tary upon any premises and there is rea¬ 
son to believe that they are or have been 
processed, bought, sold, possessed, used, 
transported, or offered or received for 
sale or transportation in violation of the 
Act or these regulations, or that they are 
in any other way in violation of the 
Act, or whenever any restricted eggs ca¬ 
pable of use as human food are found by 
such a representative in the possession 
of any person not authorized to acquire 
such eggs under these regulations, such 
articles may be detained by such repre¬ 
sentative for a period not to exceed 20 
days, pending action under Judicial Sei¬ 
zure Proceedings as outlined in section 20 
of the Act. The provisions of this section 
shall in no way derogate from authority 
for condemnation or seizure conferred 
by other provisions of the Act, these reg¬ 
ulations, or other laws. 

Appeal of an Inspection or Decision 

§ 59.300 Who may request an appeal in¬ 
spection or review of an inspector’s 
decision. 

Any appeal inspection may be re¬ 
quested by any interested party who is 
dissatisfied with the determination by an 
inspector of the class or condition of any 
product, and a review may be requested 
by the operator of an official plant with 
respect to an inspector’s decision or on 
any other matter related to inspection in 
the official plant. 

§ 59.310 Where lo file an appeal. 

(a) Appeal from resident inspector’s 
inspection or decision in an official plant. 
Any interested party who is not satisfied 
with the determination of the class or 
condition of product which was inspected 
by an inspector in an official plant and 
has not left such plant and the operator 
of any official plant who is not satisfied 
with a decision by an inspector on any 
other matter relating to inspection in 
such plant may request an appeal inspec¬ 
tion or review of the decision by the in¬ 
spector by filing such request with the 
inspector’s immediate supervisor. 

(b) All other appeal requests. Any in¬ 
terested party who is not satisfied with 
the determination of the class, quality, 
quantity, or condition of product which 
has left the official plant where it was 
inspected or which was inspected other 
than in an official plant may request an 
appeal inspection by filing such request 
in the area where the product is located 
or with the Chief of the Grading Branch, 


Poultry Division, Consumer and Market¬ 
ing Service. 

§ 59.320 How to file an appeal. 

Any request for an appeal inspection or 
review of an inspector’s decision may be 
made orally or in writing. If made orally, 
written confirmation may be required. 
The applicant shall clearly state the rea¬ 
sons for requesting the appeal service 
and a description of the product, or the 
decision which is questioned. 

§ 59.340 Who shall perform the appeal. 

(a) An appeal inspection or review of 
a decision requested under § 59.310(a) 
shall be made by the inspector’s immedi¬ 
ate supervisor or by a licensed inspector 
assigned by the immediate supervisor 
other than the inspector whose inspec¬ 
tion or decision is being appealed. 

(b) The assignment of the inspec¬ 
tor (s) who will make the appeal inspec¬ 
tion under S 59.310(b) shall be made by 
the Area Supervisor or the Chief of the 
Grading Branch, Poultry Division, Con¬ 
sumer and Marketing Service. 

§ 59.350 Procedures for selecting ap¬ 
peals samples. 

(a) Laboratory analyses. The appeal 
sample shall consist of product taken 
from the original sample containers plus 
an equal number of containers selected 
at random. When the original sample 
containers cannot be located, the appeal 
sample shall consist of product taken at 
random from double the number of 
original sample containers. 

(b) Condition inspection. The appeal 
sample shall consist of product taken 
from the original sample containers plus 
an equal number of containers selected 
at random. A condition appeal cannot be 
made unless all originally sampled con¬ 
tainers are available. 

§ 59.360 Appeal inspection certificates. 

Immediately after an appeal inspection 
is completed, an appeal certificate shall 
be issued to show that the original in¬ 
spection was sustained or was not sus¬ 
tained. Such certificate shall supersede 
any previously issued certificate for the 
product involved and shall clearly iden¬ 
tify the number and date of the super¬ 
seded certificate. The issuance of the ap¬ 
peal certificate may be withheld until 
any previously issued certificate and all 
copies have been returned when such 
action is deemed necessary to protect the 
interest of the Government. When the 
appeal inspector assigns a different class 
to the lot, the labeling shall be corrected. 

§ 59.370 Cost of appeals. 

(a) There shall be no cost to the 
appellant when the appeal inspection dis¬ 
closes a material error was made in the 
original determination. 

(b) The costs of an appeal shall be 
borne by the appellant at the hourly rate 
determined by the Administrator, in¬ 
cluding travel time and expenses if the 
appeal was frivolous, including but not 
being limited to the following: The ap¬ 
peal inspection discloses that no material 
error was made in the original inspection, 


the condition of the product has under¬ 
gone a material change since the original 
inspection, the original lot has changed 
in some manner, or the Act or these regu¬ 
lations have not been complied with. 

Certificates 

§ 59.400 Form of certificates. 


JUl certificates shall be issued on forms 
approved by the Administrator. 

§ 59.402 Egg products inspection cer¬ 
tificates. 


(a) Upon request of the applicant or 
the service, any inspector is authorized 
to issue an egg products inspection cer¬ 
tificate with respect to any lot of egg 
products inspected by him. In addition, 
an inspector is authorized to issue an 
inspection certificate covering product 
inspected in part by him when the in¬ 
spector has knowledge that the product 
is eligible for certification based on per¬ 
sonal examination of the product or offi¬ 
cial inspection records. 

(b) Each egg products inspection cer¬ 
tificate shall show the name and address 
of the processor, the class and quantity 
of the egg products covered by such cer¬ 
tificate, such shipping marks as are nec¬ 
essary to identify such products, all per¬ 
tinent information concerning the 
wholesomeness thereof, and such other 
information as the Administrator may 
prescribe or approve. 

§ 59.404 Erasures or alterations made 
on official certificates. 

Erasures or alterations shall be ini¬ 
tialed by the issuing inspector on the 
original certificate and any copy thereof. 
All certificates made useless through 
clerical error or otherwise and all cer¬ 
tificates cancelled for whatever cause 
shall be voided and initialed and the 
original and all other copies shall be 
forwarded as prescribed by the 
Administrator. 


§ 59.406 Disposition of official certifi¬ 
cates. 

The original and up to two copies of 
each official certificate shall be issued 
to the applicant or person designated by 
him. Other copies shall be filed and re¬ 
tained in accordance with the disposi¬ 
tion schedule for inspection program 
records. 

Identifying and Marking Product 


§ 59.410 Egg product* required to be 
labeled. 


Containers of edible egg products, prior 
to leaving the official plant, shall bear 
the official inspection mark as shown in 
figure 2, 3. or 4 of §§ 59.412 or 59 - 415 , 
except that bulk transport shipments o 
liquid egg product shall be officially 
sealed. Bulk transport shipments of liq¬ 
uid egg products from one O®*" u pl T n 
to another shall be accompanied by 
official certificate. 


9.411 Approval of official identify- 
tion for use In official egg P ro 11 
plant*. 

No label, container, or 
’ * bearing official Identifier 
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shall be printed or prepared for use until 
the printer's or other final proof has been 
^proved by the Administrator. No label, 
container, or packaging material which 
cars official identification shall bear any 
ir.tement that is false or misleading, 
vny label, container, or packaging mate- 
sal which bears any official identification 
shall be used only in such manner as 
the Administrator may prescribe. No 
label, container, or packaging material 
bearing official identification may be used 
unless finished copies or samples thereof 
have been approved by the Administra¬ 
tor. If the label is printed on or other¬ 
wise applied directly to the container or 
packaging material, the principal display 
panel thereof shall be considered as the 
label. 

(b) Containers of product bearing 
official identification shall display the 
following information: 

(1) The common or usual name, if 
any there be, and if the product is com¬ 
prised of two or more ingredients, such 
ingredients shall be listed in the order 
of descending proportions; 

(2) The name and address of the 
packer of distributor. When the distrib¬ 
utor is shown, it shall be qualified by 
such terms as ‘'packed for/* “distributed 
by," or “distributors**; 

(3) The lot number or production 
code number; 

(4) The net contents; 

(5) Official identification and plant 
number; 


(6) Egg products which are produced 
in an official plant from edible shell eggs 
of other than current production or from 
other egg products produced from shell 
eggs of other than current production, 
shall be clearly and distinctly labeled 
in close proximity to the common or 
usual name of the product, e.g., “Manu¬ 
factured from eggs of other than cur¬ 
rent production*’; 

Egg products produced from ed¬ 
ible shell eggs or the egg product pro¬ 
duced from such shell eggs of the turkey, 
duck, goose, or guinea shall be clearly 
and distinctly labeled as to the common 
or usual name of the product indicat¬ 
es t? 16 type °* eggs or egg products 
used in the product, e.g.,- “Frozen whole 
turkey eggs.” Egg products labeled with¬ 
out qualifying words as to the type of 
shell egg used in the products shall be 
produced only from the edible shell egg 
oi the domesticated chicken or the egg 
Product produced from such shell eggs. 

or frozen products 
uentified as whole eggs and prepared 
other than in natural proportions, as so 
° kl * n J rom the shell, shall have a total 
* og so.ids content of 24.70 percent or 


th© Administrator has reason 
eheve that any labeling or the size 
of any con tainer in use or pro- 
unfr./ 0r w res Pect to egg prod- 
ieadin 1 any offlcial Plant is false or mis¬ 
leading in any particular, he may direct 


that such use be withheld unless the 
labeling or container is modified in such 
manner as he may prescribe so that it 
will not be false or misleading. If the 
person using or proposing to use the 
label does not accept the determination 
of the Administrator, he may request a 
hearing, but the use of the label shall, 
if the Administrator so-directs, be with¬ 
held pending hearing and final deter¬ 
mination by the Administrator. Any per¬ 
son so denied the approval of any label 
shall be notified promptly of the rea¬ 
sons for the denial. A written applica¬ 
tion for a hearing with respect to the 
denial may be filed by said person with 
the Administrator within 10 days after 
notice of the denial. Such petition shall 
state specifically the errors alleged to 
have been made by the Administrator 
in denying approval of the label. After 
consideration of the facts adduced at 
the hearing, any determination with re¬ 
spect to the matter by the Administrator 
shall be conclusive unless, within 30 days 
after the recipt of notice of such final 
determination, the person adversely af¬ 
fected thereby appeals to the U.S. Court 
of Appeals for the Circuit in which he 
has his principal place of business, or 
to the U.S. Court of Appeals for the 
District of Columbia Circuit. The pro¬ 
visions of section 204 of the Packers and 
Stockyards Act of 1921, as amended, 
shall be applicable to appeals taken un¬ 
der this section. 

§ 59.412 Form of official identification 
symbol and inspection mark. 

(a) The shield set forth in Figure 1 
shall be the official identification symbol 
for purposes of this part and when used, 
imitated, or simulated in any manner in 
connection with a product shall be 
deemed to. constitute a representation 
that the product has been officially in¬ 
spected. 

(b) The inspection mark which is to 
be used on containers of edible egg prod¬ 
ucts shall be contained within the outline 
of a shield and with the wording and de¬ 
sign set forth in Figure 2 of this section, 
except the plant number may be omitted 
from the official identification if applied 
elsewhere on the container. 




§ 59.414 Products bearing the official 
inspection mark. 

Egg products which are permitted to 
bear the inspection mark shall be proc¬ 
essed in an official plant from edible shell 
eggs or other edible egg products and 
may contain other edible ingredients. 
The official mark shall be printed or lith¬ 
ographed and applied as a part of the 
principal display panel of the container 
but shall not be applied to a detachable 
cover. 

§ 59.415 Use of other official identifica¬ 
tion. 

Other official identification shall be 
printed or lithographed and applied as a 
part of the principal display panel, but 
shall not be applied to a detachable 
cover. The plant number may be omitted 
from the identification if applied else¬ 
where on the container. Such products 
shall meet all requirements for egg prod¬ 
ucts which are permitted to bear the offi¬ 
cial inspection mark shown in § 59.412, 
except for pasteurization, heat treat¬ 
ment, or other such methods of treat¬ 
ment approved by the Administrator. 
Such products shall not be released into 
consuming channels until they have been 
subjected to pasteurization, heat treat¬ 
ment, or other approved methods of 
treatment. 

(a) All nonpasteurized egg products, 
except as provided in paragraph (b) of 
this section, shipped from an official 
plant in packaged form shall be marked 
with the identification set forth in Fig¬ 
ure 3 of this section. After pasteuriza¬ 
tion or treatment, the product may bear 
the official inspection mark as shown in 
§ 59.412. 


EGG PRODUCTS 

FOR FURTHER PROCESSING 
IN AN OFFICIAL USDA PLANT 

PLANT NO. 42 LOT 000 

Figure 3. 
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(b) All nonpasteurized egg products, 
containing 10 percent or more added salt, 
shipped from an official plant in packaged 
form to an acidic dressing manufacture 
shall be marked with the identification 
set forth in Figure 4 of this section. 

UNPASTEURIZED 
SALTED EGG PRODUCTS 

FOR USE IN 

ACIDIC DRESSINGS ONLY 

PLANT NO. 42 LOT 000 


Figure 4. 

§ 59.417 Unauthorized uae or disposi¬ 
tion of approved labels. 

(a) Containers or labels which bear 
any official identification approved for 
use pursuant to § 59.411 shall be used 
only for the purpose for which approved 
and shall not otherwise be disposed of 
from the plant for which approved ex¬ 
cept with written aproval of the Admin¬ 
istrator. Any unauthorized use or dispo¬ 
sition of approved containers or labels 
which bear any official identification may 
result in cancellation of the approval 
and denial of the use of containers or 
labels bearing official identification and 
may subject such violator to the penal¬ 
ties and denial of the benefits of the Act; 

(b) The use of simulations or limita¬ 
tions of any official identification by any 
person is prohibited; 

(c) Once a year each applicant shall 
submit to the Administrator a list of ap¬ 
proved labels that have become obsolete, 
accompanied with a statement that such 
approvals are no longer desired. The ap¬ 
provals shall be identified by the date 
of approval and the name of the product; 

(d) Upon termination of inspection 
service in an official plant pursuant to 
the regulations, all labels, seals, tags, or 
packaging material bearing official iden¬ 
tification shall, under the supervision of 
a person designated by the Service, either 
be destroyed or the official identification 
completely obliterated, or inventoried 
and sealed in a manner acceptable to the 
Service. 

§ 59.418 Supervision of marking and 
packaging. 

(a) Evidence of label approval. No in¬ 
spector shall authorize the use of official 
identification on any inspected product 
unless he has on file evidence that such 
official identification or packaging ma¬ 
terial bearing such official identification 
has been approved in accordance with 
the provisions of § 59.411. 

(b) Affixing of official identification. 
No official identification shall be, or 
caused to be affixed to or placed on any 
products or container except by an in¬ 
spector or under the supervision of an 
inspector or other person authorized by 
the Administrator. All such products 
shall have been inspected in accordance 
with these regulations. The inspector 
shall have supervision over the use and 
handling of all material bearing any 
official identification. 
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(c) Labels for products sold under 
Government contract. The inspector in 
the official plant may approve use of 
labels for containers of product sold 
under a contract specification to govern¬ 
mental agencies when such product is 
not offered for resale to the general pub¬ 
lic: Provided , That the contract specifi¬ 
cations have been approved by the Na¬ 
tional Supervisor and include complete 
specific requirements with respect to la¬ 
beling. and are made available to the 
inspector. 

§ 59.419 Reuse of containers bearing 
official identification prohibited. 

The reuse, by any person, of con¬ 
tainers bearing official identification is 
prohibited unless such identification is 
applicable in all respects to product being 
packed therein. In such instances, the 
container and label may be used pro¬ 
vided the packaging is accomplished 
under the supervision of an inspector and 
the container is in compliance with 
§ 59.504(k). 

Inspection, Reinspection, Condemna¬ 
tion, and Retention 

§ 59.120 Inspection. 

(a) Continuous inspection shall be 
made, pursuant to these regulations, of 
the processing of egg products in each 
plant processing egg products for com¬ 
merce unless exempted under § 59.100. 

(b) Any food manufacturing estab¬ 
lishment, institution, or restaurant which 
uses any eggs that do not meet the re¬ 
quirements of § 59.100(a) in the prepara¬ 
tion of any articles for human food shall 
be deemed to be a plant processing egg 
products requiring continuous inspection 
under this part. 

(c) Any product which is prepared 
under inspection in an official plant shall 
be inspected in such plant as often as 
the inspector deems necessary in order to 
ascertain if the product is unadulterated, 
wholesome, properly labeled, and fit for 
human food at the time it leaves the 
plant. Upon any such inspection, if any 
product or portion thereof is found to be 
adulterated, unwholesome, or otherwise 
unfit for human food, such product or 
portion thereof shall be condemned and 
shall receive such treatment as provided 
in § 59.422. 

§ 59.422 Condemnation. 

Eggs and egg products found to be 
adulterated at official plants shall be 
condemned and, if no appeal be taken 
from such determination of condemna¬ 
tion, such articles shall be destroyed for 
human food purposes under the super¬ 
vision of an inspector: Provided, That 
articles which may by reprocessing be 
made not adulterated need not be con¬ 
demned and destroyed if so reprocessed 
under the supervision of an inspector 
and thereafter found to be not adulter¬ 
ated. If an appeal is requested, the eggs 
or egg products shall be appropriately 
marked and segregated pending comple¬ 
tion of an appeal inspection. The appeal 
shall be at the cost of the appellant if 
the Administrator determines that the 
appeal is frivolous, as defined in § 59.370. 


§ 59.424 Reinspectjon. 

(a) No egg product may be brought 
into an official plant except as provided 
in § 59.430(b) unless it has been prepared 
and inspected in accordance with these 
regulations, and the container of such 
product is marked so as to identify the 
article as so inspected in accordance with 
this part. 

(b) All egg products shall be rein¬ 
spected by an inspector at the time they 
are brought into the official plant. Upon 
reinspection, if any such product or por¬ 
tion thereof is found to be unsound, un¬ 
wholesome. adulterated, or otherwise 
unfit for human food, such product or 
portion thereof, shall be condemned and 
shall receive such treatment as provided 
in § 59.422, and shall, in the case of other 
products be disposed of according to ap¬ 
plicable law. 

§ 59.426 Retention. 

Retention tags or other devises and 
methods as may be approved by the Ad¬ 
ministrators shall be used for the identifi¬ 
cation and control of products which are 
not in compliance with the regulations or 
are held for further examination, and 
any equipment, utensils, rooms or com¬ 
partments which are found to be unclean 
or otherwise in violation of the regula¬ 
tions. No product, equipment, utensil, 
room or compartment shall be released 
for use until it has been made acceptable. 
Such identification shall not be removed 
by anyone other than an inspector. 

Entry of Material Into Official Egg 
Products Plants 

§ 59.430 Limitation on entry of mate¬ 
rial. 

(a) The Administrator shall limit the 
entry of eggs and egg products and other 
materials into official plants under such 
conditions as he may prescribe to assure 
that allowing the entry of such articles 
will be consistent with the purposes of 
the Act and the regulations. 

(b) Noninspected egg products proc¬ 
essed prior to July 1, 1971, may not be 
brought into an official plant for process¬ 
ing, repackaging, or labeling, except th-t 
such products may be brought into an 
official plant for processing into products 
which are properly denatured and labeled 
in a manner that will clearly indicate 
they are not for human consumption. 
The processing of such inedible product 
in the official plant may be accomplished 
under the provision of Part 55 of this 
chapter: Provided, That prior approvw 
is obtained from the Administrator and 
under such conditions and time limita¬ 
tions as the Administrator may speciiy. 
This processing must take place in sepa¬ 
rate areas or at times when no edible 
product is being processed and in suen 
instances all equipment and 

areas must be thoroughly cleaned follow¬ 
ing the processing of inedible egg pr°?* 
ucts. All processing equipment shall De 
thoroughly cleaned and sanitized pno 
to processing any edible product, sue 
inedible products or other noninspectea 
packaged products may be brought mw 
an official plant for storage res 2}?j 
ment: Provided, That they are handiea 
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in such a way that adequate segregation 
and inventory controls are maintained at 

all times. 

§59.435 Wholesomeness and approval 

of materials. 

(a) Substances and ingredients used 
in the manufacture or preparation of any 
egg product capable of use as human food 
shall be clean, wholesome, and 

unadulterated. 

(b) The use of chemical additives in 
egg products shall be permitted only 
when they are approved by the Adminis¬ 
trator. The Administrator may require, 
in addition to listing the ingredients, a 
declaration of the additive, and the pur¬ 
pose of its use. 

(c) Chemical additives to be used in 
the preparation of egg products, will be 
approved only if they comply with the 
following criteria: 

(1) The additive shall be safe under 
the conditions of its intended use. 

(2) The additive shall not promote de¬ 
ception or cause the product to be other¬ 
wise adulterated or unwholesome. Sci¬ 
entific data acceptable to the Adminis¬ 
trator showing that the additive meets 
the criteria specified in this paragraph 
(c) shall be submitted by the person in¬ 
terested in having the additive approved. 

(d) Containers and packing or pack¬ 
aging materials In which shell eggs are 
received into the official plant shall be 
free from odors and materials which 
could contaminate or adulterate the eggs 
or egg products. 


Sanitary, Processing, and Facility 
Requirements 


§ 59.500 Plant requirements. 


fa) The plant shall be free from ob¬ 
jectionable odors, dust, and smoke-laden 

air. 

fb) The premises shall be free from 
refuse, rubbish, waste, and other ma¬ 
terials and conditions which constitute 
a source of odors or a harbor for insects, 
rodents, and other vermin. 

fc) The buildings shall be of sound 
construction and kept in good repair 
to prevent the entrance or harboring of 
vermin 

<d' Rooms shall be kept free from 
refuse, rubbish, waste materials, odors, 
insects, rodents, and from any condi¬ 
tions which may constitute a source of 
odors or engender insects and rodents. 
Materials and equipment not currently 
needed shall be handled or stored in a 
manner so as not to constitute a sani¬ 
tary hazard. 


(e* Doors and windows that open tc 
tne outside shall be protected against 
Jr® entrance of flies and other insects, 
tjpors and windows serving rooms where 
ecuoie product is exposed shall be sc 
Signed and installed to prevent the 
entrance of dust and dirt. Doors leading 
J° , ro ? ms where edible product is proc¬ 
eed shall be of solid construction and 
" h doors, other than freezer and cool- 
ingdc^iccs^^ 1 with self-clos- 

Jo \ Door ? and °to er openings which 
rn*w CCess ble to ro <*ents shall be of 
indent-proof construction. 


(g) There shall be an efficient drain¬ 
age and plumbing system for the plant 
and premises. Drains and gutters shall 
be properly installed with approved traps 
and vents. The sewerage system shall 
have adequate slope and capacity to re¬ 
move readily waste from the various 
processing operations. Floor drains shall 
be equipped with traps, and constructed 
so as to minimize clogging. In new or 
remodeled construction the drainage 
systems from toilets and laboratories 
shall not be connected with other drain¬ 
age systems within the plant. 

(h) The water supply (both hot and 
cold) shall be ample, clean, and potable, 
with adequate facilities for its distribu¬ 
tion throughout the plant or portion 
thereof utilized for egg processing and 
handling operations and protected 
against contamination and pollution. A 
water report, issued under the authority 
of a State or municipal health agency, 
certifying to the potability of the water 
supply shall be obtained by the applicant 
and furnished to the Administrator 
whenever such report is required by the 
Administrator. 

(i) The floors, walls, ceiling, partitions, 
posts, doors, and other parts of all struc¬ 
tures shall be of such materials, con¬ 
struction, and finish to permit their 
ready and thorough cleaning. The floors 
and curbing shall be watertight. 

(J) Each room and each compartment 
in which any shell eggs or egg products 
are handled or processed shall be so de¬ 
signed, constructed, and maintained to 
insure processing and operating condi¬ 
tions of a clean and orderly character, 
free from objectionable oaors and vapors, 
and maintained in a clean and sanitary 
condition. 

(k) Every precaution shall be taken 
to exclude dogs, cats, and vermin (in¬ 
cluding, but not being limited to, rodents 
and insects) from the plant, or portion 
thereof utilized in which shell eggs or egg 
products are handled or stored. 

(l) (1) There shall be a sufficient num¬ 
ber of adequately lighted dressing rooms 
and toilet rooms, ample in'size, conven¬ 
iently located and separated from the 
rooms and compartments in which shell 
eggs or egg products are handled, proc¬ 
essed, or stored. The dressing rooms and 
toilet rooms shall be separately venti¬ 
lated, and shall meet all requirements as 
to sanitary construction and equipment. 

(2) The following formula shall serve 
as a basis for determining the toilet facil¬ 
ities required: 

Persons of same sex: Toilet bowls required 

1 to 15. inclusive_ 1 

16 to 35. Inclusive_ 2 

36 to 55, inclusive_ 1 3 

56 to 80, inclusive_ 1 4 

For each additional 30 persons in ex¬ 
cess of 80_ *1 

Urinals may be substituted for toilet 
bowls but only to the extent of one-third 
of the total number of bowls stated. 

(m) Lavatory accommodations (in¬ 
cluding, but not being limited to, hot and 
cold running water, single service towels, 
and soap which does not Impart an odor 
which interferes with accurate evalua¬ 
tion of the product) shall be placed at 


such locations in the plant to assure 
cleanliness of each person handling any 
shell eggs or egg products. The hand¬ 
washing facilities in the processing areas 
shall be operated by other than hand- 
operated controls and the drains shall be 
trapped and connected to the plumbing 
system. 

(n) Suitable facilities for cleaning and 
sanitizing utensils and equipment shall 
be provided at convenient locations 
throughout the plant. 

§ 59.502 Equipment and utensils. 

(a) Equipment and utensils used in 
processing shell eggs and egg products 
shall be of such design, material, and 
construction as will: 

(1) Enable the examination, segrega¬ 
tion, and processing of such products in 
an efficient, clean, and satisfactory 
manner; 

(2) Permit easy access to all parts to 
insure thorough cleaning and sanitizing. 
So far as is practicable, all such equip¬ 
ment shall be made of metal or other 
impervious material which will not affect 
the product by chemical action or phys¬ 
ical contact. 

(b) Except as authorized by the Ad¬ 
ministrator, in new or remodeled equip¬ 
ment and equipment installations, the 
equipment installations and the equip¬ 
ment shall comply with the applicable 
E-3-A Sanitary Standards and Accepted 
Practices in effect for such equipment. 

§ 59.504 General operating procedures. 

(a) Operations involving processing, 
storing, and handling of shell eggs, in¬ 
gredients, and egg products shall be 
strictly in accord with clean and sanitary 
methods and shall be conducted as 
rapidly as practicable. Pasteurization, 
heat tratment, stabilization, and other 
processes shall be in accord with this part 
and as approved by the Administrator. 
Processing methods and temperatures in 
all operations shall be such as will pre¬ 
vent a deterioration of the egg products. 

(b) Shell eggs and egg products shall 
be subjected to constant and continuous 
inspection throughout each and every 
processing operation. Any shell egg or 
egg product which was not processed in 
accordance with these regulations or is 
not fit for human food shall be removed 
and segregated. 

(c) All loss and inedible eggs or egg 
products shall be placed in a clearly iden¬ 
tified container containing a denaturant. 
Such containers shall be removed from 
the breaking room as often as necessary 
to maintain satisfactory operating condi¬ 
tions. Notwithstanding the foregoing and 
upon permission of the inspector, the ap¬ 
plicant may hold inedible product in con- 
spfcuously marked containers which do 
not contain a denaturant if such inedible 
product is denatured or decharacterized 
prior to shipment from the official plant: 
Provided , That such product is properly 
packaged, labeled, segregated, and inven¬ 
tory controls are maintained. 

(d) The Inspector may, prior to re¬ 
ceipt of laboratory results for salmonella, 
or for other reasons such as labeling as 
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to solids content, permit lots of egg prod¬ 
ucts to be shipped from the official plant 
when he has no reason to suspect non- 
compliance with any of the provisions of 
this part. However, such shipments shall 
be made under circumstances which will 
assure the return of the product to the 
plant for reprocessing, relabeling, or un¬ 
der such other conditions as the Admin¬ 
istrator may determine to assure 
compliance with this part. 

(e) Pasteurizing, stabilizing, or drying 
operations shall start as soon as practi¬ 
cable after breaking to prevent deteriora¬ 
tion of product, preferably within 72 
hours from time of breaking for egg 
products other than whites which are to 
be desugared. 

(f) Each person who is to handle any 
exposed or unpacked egg products or any 
utensils or container which may come 
into contact with egg product, shall wash 
his hands and maintain them in a clean 
condition. 

(g) No product or material which cre¬ 
ates an objectionable condition shall be 
processed, stored, or handled in any room, 
compartment, or place where any shell 
eggs or egg products are processed, stored, 
or handled. 

(h) Only germicides, insecticides, ro- 
denticides, detergents, or wetting agents 
or other similar compounds which will 
not deleteriously affect the eggs or egg 
products and which have been approved 
by the Administrator may be used in an 
official plant. The use of such compounds 
shall be in a manner satisfactory to the 
Administrator. 

(i) Utensils and equipment which are 
contaminated during the course of proc¬ 
essing any shell eggs or egg products 
shall be removed from use immediately 
and shall not be used again until cleaned 
and sanitized. 

(j) Any substance or ingredient added 
in the processing of any egg products 
shall be clean and fit for human food. 

(k) Packages or containers for egg 
products shall be of sanitary design and 
clean when being filled with any egg 
products; and all reasonable precautions 
shall be taken to avoid soiling or contam¬ 
inating the surface of any package or 
container liner which is, or will be, in 
direct contact with such egg products. 
Only new containers or used containers 
that are clean, in sound condition and 
lined with suitable inner liners shall be 
used for packaging edible egg products. 
Fiber containers used without liners re¬ 
quire the approval of the national office. 

(l) Egg products shall be inspected 
to determine the wholesomeness of the 
finished product. 

(m) Egg products shall be processed 
in such a manner as to insure the im¬ 
mediate removal of meat spots, shell 
particles, and foreign materials. 

(n) Utensils and equipment, except 
drying units, powder conveyors, sifters, 
blenders, and mechanical powder cool¬ 
ers shall be clean and santitized at the 
start of processing operations. All equip¬ 
ment and utensils shall be kept clean 
and sanitary during all processing opera¬ 
tions. 


(o) Egg products, prior to being re¬ 
leased into consuming channels, shall 
be pasteurized in accordance with 
§ 59.570 except that dried whites pre¬ 
pared from nonpasteurized liquid shall be 
heat treated in accordance with § 59.575. 

(1) To assure adequate pasteurization, 
egg products shall be sampled and tested 
for the presence of salmonella. Sampling 
for the presence of salmonellr, shall 
be in accordance with § 59.580 and prod¬ 
uct ound to be salmonella positive shall 
be reprocessed, pasteurized, and ana¬ 
lyzed for the presence of salmonella, or 
denatured. 

(2) Nonpasteurized or salmonella 
positive egg product may be shipped 
from an official plant only when it is to 
be pasteurized, repasteurized, or heat 
treated in another official plant. Ship¬ 
ments of products from one official plant 
to another for pasteurization, repasteuri¬ 
zation, or heat treatment shall be in 
sealed cars or trucks with an accompany¬ 
ing certificate stating that the product 
is not pasteurized or is salmonella posi¬ 
tive. If nonpasteurized or samonella 
positive products are to be stored in 
other than the official plant facilities, 
the inspector at the consignee's and con¬ 
signor’s plants shall be given full knowl¬ 
edge of the disposition of the product, 
including warehouse inventory receipts, 
until such time as product is pasteurized, 
repasteurized, or heat treated. The con¬ 
tainers of such nonpasteurized or sal¬ 
monella positive product shall be marked 
with the identification mark shown in 
Figure 3 of § 59.415. 

(3) Notwithstanding the provisions of 
Paragraph (o) (2) of this section, non¬ 
pasteurized salted egg products contain¬ 
ing 10 percent or more salt added may 
be shipped from an official plant di¬ 
rectly to a manufacturer of acidic 
dressings only under the following 
provisions; 

(i) Before such shipment is made, the 
manufacturer of the acidic dressing shall 
apply in writing and receive permission 
from the Administrator to receive and 
use unpasteurized egg products. The ap¬ 
plicant shall sign a written statement 
containing the specification for the 
treatment of the nonpasteurized egg 
product in a manner that will insure 
that viable salmonella micro-organisms 
are destroyed, and such processing treat¬ 
ment shaU be approved by the Adminis¬ 
trator prior to use. 

(ii) Product shall be shipped under 
seal from the official plant, accom¬ 
panied by an official USDA certificate 
stating that the product is nonpasteur¬ 
ized and for use in acidic dressings only. 

(iii) The applicant shall acknowledge 
receipt of each shipment by indicating 
on the reverse side of the USDA certif¬ 
icate, “The volume of nonpasteurized 
egg product stated on this certificate 

was received at-,” the blank 

being filled in with the name and address 
of the receiving company and the date. 
The certificate shall be returned to the 
USDA inspector at the origin plant. 

(iv) The acidic dressing manufacturer 
shall maintain processing records indi¬ 


cating the use of each shipment of un¬ 
pasteurized salted product and the code 
lots of acidic dressing into which it was 
processed. Records of the pH and the 
acidity expressed as percent acetic acid 
of each code lot shall be maintained. 
The records shall also demonstrate that 
the acidic dressing was held 72 hours 
prior to shipment. These records shall 
be maintained for 2 years and shall be 
avaUable for inspection by a representa¬ 
tive of the Department. 

(v) Each container of salted egg prod¬ 
uct shipped from the official plant shall 
be labeled as required in § 59.411, and 
shall bear the words “Caution— this egg 
product has not been pasteurized or 
otherwise treated to destroy viable sal¬ 
monella micro-organisms,” and shall 
bear the official identification shown in 
Figure 4 of § 59.415. 

(p) Air which is to come in contact 
with product or with product contact 
surfaces shall come from approved fil¬ 
tered outside air sources. 

§ 59.506 Candling and transfer-room fa¬ 
cilities and equipment. 


(a) The room shall be so constructed 
that it can be adequately darkened to 
assure accuracy in removal of inedible 
or loss eggs by candling. Equipment shall 
be arranged so as to facilitate cleaning 
and the removal of refuse and excess 
packing material. 

(b) The construction of the floor shall 
allow thorough cleaning. The floors shall 
be of water-resistant composition and 
provided with proper drainage. 

(c) Ventilation shall be provided by 
means of an approved forced air ex¬ 
haust system for the room and any egg 
washing equipment. The room tempera¬ 
ture shall be maintained at suitable 
working temperatures during operations. 

(d) Candling devices of an approved 
type shall be provided to enable candlers 
to detect loss, inedible, dirty, or checked 
eggs, and eggs other than chicken eggs. 

(e) Leaker trays shall be made of a 
material and of such design that is con¬ 
ducive to easy cleaning and sanitizing. 

(f) Containers made of a material and 
of such design that are conducive to easy 
cleaning shall be provided for inedible 
eggs. All such container's shall be con¬ 
spicuously marked. 

(g) Containers made of a material and 
of such design that are conducive to easy 
cleaning shall be provided for trash un¬ 
less clean, disposable containers are lur- 
nished daily. 

(h) Shell egg conveyors shall be con¬ 
structed so that they can be thorougn y 
cleaned. 


5 59.508 Candling and transfer-room 
operations. 

<a) Candling and transfer rooms and 
squipment shall be kept clean, free it 
cobwebs, dust, objectionable odors, 
excess packing materials. 

(b) Containers for trash and ine ^ 1 
iggs shall be removed from the canm 
•ooms as often as necessary, but at 
>nce daily; and shall be cleaned^ 
created in such a manner as will P* e 
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off odors or objectionable conditions in 

the plant. 

(c> Shell eggs shall be handled in a 
manner to minimize sweating prior to 

breaking. 

(d) Shell eggs with extensively dam¬ 
aged shells, unless prohibited under 
§ 59 . 510 (d), shall be placed into leaker 
trays and shall be broken promptly. 

§59.310 Classification* of shell egg* 
used in the processing of egg prod¬ 
ucts. 


(a) The shell eggs shall be sorted and 
classified into the following categories in 
a manner approved by the National 

Supervisor: 

(1) Eggs listed in paragraph (d) of 

tills section. 

(2) Dirty. 

(3) Leakers as described in paragraph 
(c)(2) of this section. 

(4) Eggs from other than chickens; 
duck, turkey, guinea, and goose eggs. 

(5) Other eggs—satisfactory for use 
as breaking stock. 

(b) Shell eggs having strong odors or 
eggs received in cases having strong odors 
shall be candled and broken separately 
to determine their acceptability. 

(c) Shell eggs, when presented for 
breaking, shall be of edible interior qual¬ 
ity and the shell shall be sound and free 
of adhering dirt and foreign material, 
except that: 

(1) Checks and eggs with a portion of 
the shell missing may be used when the 
shell is free of adhering dirt and foreign 
material and the shell membranes are 

not ruptured. 

(2) Eggs with clean shells which are 
damaged in candling and/or transfer and 
have a portion of the shell and shell 
membranes missing may be used only 
when the yolk is unbroken and the con¬ 
tents of the egg are not exuding over 
the outside shell. Such eggs shall be 
placed in leaker trays and be broken 
promptly. 

(3 * Eggs with meat or blood spots may¬ 
be used if the spots are removed in an 

acceptable manner. 


(d) All loss or inedible eggs shall be 
Placed in a designated container and be 
handled as required in § 59.504. Inedible 
and loss eggs for the purpose of this sec¬ 
tion and § 59.522 are defined to include 
black rots, white rots, mixed rots, green 
whites, eggs with diffused blood in the 
albumen or on the yolk, crusted yolks, 
stuck yolks, developed embryos at or 
beyond the blood ring state, moldy eggs, 
sour eggs, any eggs that are adulterated 
as such term is defined pursuant to this 
Part and any other filthy and decom¬ 
posed eggs including the following: 

egg with visible foreign matter 
,nnf r th ^ n rem °vable blood and meat 
spots in the egg meat. 

™ egg with a portion of the shell 
mem branes missing and with 
th^^? a «j a<i ? ering or * n contact with 

the outside of the shell. 

Any egg with dirt or foreign mate- 

in wk 1 ?? g t0 the she11 and with cracks 
le sbed ft nd shell membranes. 

contaw^. Ui<1 e f? recovei 'ed from shell egg 
ontainers and leaker trays. 


(5) Open leakers made in the wash¬ 
ing operation. 

(6) Any egg which shows evidence that 
the contents are or have been exuding 
prior to transfer from the case. 

(e) Incubator reject eggs shall not be 
brought into the official plant. 

§ 59.515 Egg cleaning operation*. 

(a) The following requirements shall 
be met when washing shell eggs to be 
presented for breaking: 

(1) The temperature of the wash wa¬ 
ter shall be maintained at 90° F. or 
higher and shall be at least 20° F. warmer 
than the temperature of the eggs to be 
washed. 

(2) An approved cleaning compound 
shall be used in the wash water. (The use 
of metered equipment for dispensing 
the compound into solution is recom¬ 
mended.) 

(3) The washing operation shall be 
continuous and eggs shall not be allowed 
to stand or soak in water. 

(4) Wash water shall be completely 
changed at least every 4 hours and at the 
end of each shift, or more frequently, if 
necessary. Remedial measures shall be 
taken to prevent excess foaming during 
the egg washing operation. 

(5) Replacement water shall be added 
continuously to the wash water of 
washers to maintain a continuous over¬ 
flow. Chlorine sanitizing rinse water may 
be used as part of the replacement water. 

(6) Wash water from the washing 
operation shall go directly to drains. 

(7) Washed eggs shall be spray-rinsed 
with an approved sanitizing agent of not 
less than 100 p.p.m. nor more than 200 
p.p.m. of available chlorine or its 
equivalent. 

(8) Immersion-type washers shall not 
be used. 

(b) Shell eggs shall not be washed in 
the breaking room or any room where 
edible products are processed. 

(c) Shell eggs shall be sufficiently dry 
at time of breaking to prevent contami¬ 
nation or adulteration of the liquid egg 
products from free moisture on the shell. 

§ 59.520 Breaking room facilities. 

(a) The breaking room shall have at 
least 30-foot candles of light on all work¬ 
ing surfaces except that light intensity 
shall be at least 50-foot candles at break¬ 
ing and inspection stations. Lights shall 
be protected with adequate safety 
devices. 

(b) The surface of ceiling and walls 
shall be smooth and made of a water- 
resistant material. 

(c) The floor shall be of water-proof 
composition, reasonably free from cracks 
or rough surfaces, sloped for adequate 
drainage, and the intersections with 
walls and curbing shall be impervious 
to water. 

(d) Ventilation shall provide for: 

(1) A positive flow of outside filtered 
air through the room; 

(2) Air of suitable working tempera¬ 
ture during operations. 

(e) There shall be provided adequate 
hand washing facilities which are easily 
accessible to all breaking personnel, an 


adequate supply of warm water, clean 
towels or other facilities for drying 
hands, odorless soap, and containers for 
used towels. Hand washing facilities 
shall be operated by other than hand 
operated controls. 

(f) Containers for packaging egg 
products are not acceptable as liquid egg 
buckets. 

(g) A suitable container conspicuously 
identified shall be provided for the dis¬ 
posal of rejected liquid. 

(h) Strainers, filters, or centrifugal 
clarifiers of approved construction shall 
be provided for the effective removal of 
shell particles and foreign material, un¬ 
less specific approval is obtained from 
the National Supervisor for other me¬ 
chanical devices. 

(i) A separate drawoff room with a 
filtered positive air ventilation system 
shall be provided for packaging liquid 
egg product, except product packaged by 
automatic, closed packaging systems. 

§ 59.522 Breaking room operations. 

(a) The breaking room shall be kept 
in a dust-free, clean condition and free 
from flies, insects, and rodents. The floor 
shall be kept clean and reasonably dry 
during breaking operations and free of 
egg meat and shells. 

(b) All breaking room personnel shall 
wash their hands thoroughly with odor¬ 
less soap and water each time they enter 
the breaking room and prior to receiving 
clean equipment after breaking an ined¬ 
ible egg. 

(c) Paper towels or tissues shall be 
used at breaking tables, and shall not be 
reused. Cloth towels are not permitted. 

(d) Breakers shall use a complete set 
of clean equipment when starting work 
and after lunch periods. All table equip¬ 
ment shall be rotated with clean equip¬ 
ment every 2 *4 hours. 

(e) Cups shall not be filled to over¬ 
flowing. 

(f) Each shell egg must be broken in a 
satisfactory and sanitary manner and in¬ 
spected for wholesomeness by smelling 
the shell or the egg meat and by visual 
examination at the time of breaking. All 
egg meat shall be reexamined by a person 
qualified to perform such functions be¬ 
fore being emptied into the tank or 
churn, except as othewrise approved by 
the National Supervisor. 

(g) Shell particles, meat, and blood 
spots, and other foreign material acci¬ 
dentally falling into the cups or trays 
shall be removed with a spoon or other 
approved instrument. 

(h) Whenever an inedible egg is bro¬ 
ken, the affected breaking equipment 
shall be replaced with a complete set of 
clean equipment, except that only the 
cup or Canadian tray need be exchanged 
when bloody whites or blood rings are 
encountered. 

(i) Inedible and loss eggs as defined in 
§ 59.510 apply to this section. 

(j) The contents of any cup or other 
liquid egg receptacle containing one or 
more inedible or loss eggs shall be 
rejected. 

(k) Contents of drip trays shall be 
emptied into a cup and smelled carefully 
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before pouring into liquid egg bucket 
Drip trays shall be emptied at least once 
for each 15 dozen eggs or every 15 
minutes. 

(l) Edible leakers and checks which 
are liable to be smashed in the breaking 
operation shall be broken at a separate 
station by specially trained personnel. 

(m) Ingredients and additives used in. 
or for, processing egg products shall be 
handled in a clean and sanitary manner. 

(n) Liquid egg containers shall not 
pass through the candling room. 

(o) Test kits shall be used to deter¬ 
mine the strength of bactericidal solu¬ 
tion. (See §59.515(a)(7) and § 59.552.) 

(p) Leaker trays shall be washed and 
sanitized whenever they become soiled 
and at the end of each shift. 

(q) Shell egg containers whenever 
dirty shall be cleaned and drained; and 
shall be cleaned, sanitized, and drained 
at the end of each shift. 

(r) Belt-type shell egg conveyors 
shall be cleaned and santitized approxi¬ 
mately every 4 hours in addition to con¬ 
tinuous cleaning during operation. When 
not in use, belts shall be raised to permit 
air drying. 

(s) Cups, knives, racks, separators, 
trays, spoons, liquid egg pails, and other 
breaking equipment, except for mechan¬ 
ical egg breaking equipment, shall be 
cleaned and sanitized at least every 2*4 
hours. This equipment shall be cleaned at 
the end of each shift and shall be clean 
and sanitized immediately prior to use. 

(t> Utensils and dismantled equipment 
shall be drained and air dried on ap¬ 
proved self-draining metal racks and 
shall not be nested. 

(u) Dump tanks, drawofT tanks, and 
churns shall be cleaned approximately 
every 4 hours. All such equipment and all 
other liquid handling equipment, unless 
cleaned by acceptable cleaned in-place 
methods, shall be dismantled and cleaned 
after each shift. Pasteurization equip¬ 
ment shall be cleaned at the end of each 
day’s use or more often if necessary. All 
such equipment shall be clean and shall 
be sanitized prior to placing in use. 

(v) Strainers, clarifiers, filtering and 
other devices used for removal of shell 
particles and other foreign material shall 
be cleaned and sanitized each time it is 
necessary to change such equipment, but 
at least once each 4 hours of operation. 

(w) Breaking room processing equip¬ 
ment shall not be stored on the floor. 

(x) Metal containers and lids for other 
than dried products shall be thoroughly 
washed, rinsed, sanitized, and drained 
immediately prior to filling. The forego¬ 
ing sequence shall not be required if 
equally effective measures approved by 
the National Supervisor in writing are 
followed to assure clean and sanitary 
containers at the time of filling. 

(y) Liquid egg holding vats and con¬ 
tainers (including tank trucks) used for 
transporting liquid eggs shall be cleaned 
after each use. Such equipment shall be 
clean and sanitized immediately prior to 
placing in use. 

(z) Tables, shell conveyors, and con¬ 
tainers for inedible egg product shall be 
cleaned at the end of each shift. 


(aa) Mechanical egg-breaking ma¬ 
chines shall be operated at a rate to 
maintain complete control and accurate¬ 
ly inspect and segregate each egg to in¬ 
sure the removal of all loss and inedible 
eggs. The machine shall be operated in a 
sanitary manner. 

(l) When an inedible egg is encoun¬ 
tered on mechanical egg-breaking equip¬ 
ment, the inedible egg and contaminated 
liquid shall be removed. The machine 
shall be cleaned and sanitized, or con¬ 
taminated parts replaced with clean ones 
in the manner prescribed by the National 
Supervisor for the type of inedible egg 
encountered and the kind of egg-break¬ 
ing machine. 

(2) Systems for pumping egg liquid 
directly from egg-breaking machines 
shall be of approved sanitary design and 
construction; and designed to minimize 
the entrance of shells into the system and 
be disconnected when inedible eggs are 
encountered. The pumping system shall 
be cleaned approximately every 4 hours. 
All egg liquid pumped directly from egg- 
breaking machines shall be reexamined, 
except as otherwise prescribed and ap¬ 
proved by the National Supervisor. 

(3) Mechanical egg-breaking equip¬ 
ment shall be cleaned and sanitized as 
often as needed to maintain it in a sani¬ 
tary condition, but at least every 4 hours. 
This equipment shall be cleaned at the 
end of each shift and shall be clean and 
sanitized within 1 hour prior to use. 


§ 59.530 Liquid egg cooling. 

(a) Liquid egg storage rooms, includ¬ 
ing surface coolers and holding tank 
rooms, shall be kept clean and free from 
objectionable odors and condensation. 
Surface coolers and all liquid holding 
vats containing product shall be kept 
covered while in use. Liquid cooling units 
shall be of approved construction and 
have sufficient capacity to cool all liquid 
eggs to the temperature requirements 
specified in this section. 

(b) Compliance with temperature re¬ 
quirements applying to liquid eggs shall 
be considered as satisfactory only if the 
entire mass of the liquid meets the 
requirements. 

(c) The cooling and temperature re¬ 
quirements for liquid egg products shall 
be as specified in table I of this section. 

(d) Upon written request and under 
such conditions as may be prescribed by 
the National Supervisor, liquid cooling 
and holding temperatures not otherwise 
provided for in this section may be 
approved. 

(e) Agitators shall be operated in such 
manner as will minimize foaming. 

(f) When ice is used as an emergency 
refrigerant by being placed directly into 
the egg meat, the source of the ice must 
be certified by the local or State Board 
of Health. Such liquid shall be dried. All 
ice shall be handled in a sanitary 
manner. 


Table I.—Minimum Cooling and Temperature Requirements for Liquid Egg Products 



Unpasteurized product temperature within 2 hours 
from time of breaking 

Temperature 
within 2 hours 
otter 

pnstuerlzution 

Temperature 
within 3 hours 
after 

stabilization 

Product 

Liquid (other Liquid (other 

than salt than salt 

product) to product) to Liquid salt 

be held 8 be held in product 

hours or less excess of 8 hours 

Whites (not to 
be stabilized). 

55° F. or lower._45° F. or lower... 

45° F. or lower_ 


Whites (to be 
stabilized). 

70° P. or lower_56° F. or lower. 

65° F. or lower_ 

0) 

All other 

45° F. or lower-40° F. or lower_'. .. 

If to be held 8 

If to be bold 8 

product (except 


hours or less 

hours or less. 

product with 

10 percent or 


45° F. or lower. 

46° F.or lower. 


If to be held 

If to be held 

more salt 


In excess of 8 

In excess of 8 

added). 


hours, 40° F. 
or lower. 

boors, 40° F. 
or lower. 

Liquid egg 
product with 
lo percent or 
more salt 
added. 

hours or less, 

86° F. or lower. 
If to be held In 
excess of 30 
hours, 45° F. or 
lower. 

65° F. or lower >_ 



* Stabilized liquid whites shall be dried as soon as possible after removal of gluccee. The storage of stabilized liquid 
whites shall be limited to that necessary to provide n continuous operation. , 

< The cooling process shall be continued to assure that any salt product to be held In excess of 24 hours Is cooled turn 
maintained at 45° F. or lower. 


§ 59.532 Liquid egg holding. 

(a) Tanks, vats, drums, or other con¬ 
tainers used for holding liquid eggs shall 
be of approved construction, fitted with 
covers and located in rooms maintained 
in a sanitary condition. 

(b) Liquid egg holding tanks or vats 
shall be equipped with suitable ther¬ 
mometers and agitators. 

(c) Inlets to holding tanks or vats 
shall be such as to prevent excessive 
foaming. 

(d) Gaskets, if used, shall be of 
a sanitary type. 


§ 59.531 Freezing facilities. 

(a) Freezing rooms, either on or off 
the premises, shall be capable of freez¬ 
ing all liquid egg products in accord¬ 
ance with the freezing requirements as 
set forth in § 59.536. Use of off -premise 
freezing facilities is permitted only when 
prior approval in writing from the Na¬ 
tional Supervisor is on file. 

(b) Adequate air circulation shall be 
provided in all freezing rooms. 

§ 59.536 Freezing operations. 

(a) Freezing rooms shall be kept clean 

and free from objectionable odors. 
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(b) Requirements: 

(1) Nonpasteurized egg products 
which are to be frozen shall be solidly 
frozen or reduced to a temperature of 
10 c F. or lower within 60 hours from 

time of breaking. 

(2) Pasteurized egg products which 
are to be frozen shall be solidly frozen 
or reduced to a temperature of 10° F. 
or lower within 60 hours from time of 

pasteurization. 

(3) The temperature of the product 
not solidly frozen shall be taken at the 
center of the container to determine 
compliance with this section. 

(c) Containers shall be stacked so as 
to permit circulation of air around the 
containers. 

(d) The outside of liquid egg contain¬ 
ers shall be clean and free from evi¬ 
dence of liquid egg. 

<e> Frozen egg products shall be ex¬ 
amined by organoleptic examination 
after freezing to determine their fitness 
for human food. Any such products 
which are found to be unfit for human 
food shall be denatured and any official 
identification mark which appears on 
any container thereof shall be removed 
or completely obliterated. 

§ 59.538 Defrosting facilities. 

(a) Approved metal defrosting tanks 
or vats constructed so as to permit ready 
and thorough cleaning shall be provided. 

<b) Frozen egg crushers, when used, 
shall be of approved metal construction. 
The crushers shall permit ready and 
thorough cleaning and the bearings and 
housing shall be fabricated in such a 
manner as to prevent contamination of 
the egg products. 

(c) Service tables shall be of approved 
metal construction without open seams 
and the surfaces shall be smooth to allow 

thorough cleaning. * 

§ 59.539 Defrosting operations. 

(a) Frozen egg products which are 
to be defrosted shall be defrosted in a 

sanitary manner. 

<b) Each container of frozen eggs 
shall be checked for condition and odor 
just prior to being emptied into the 
crusher or receiving tank. Frozen eggs 
which have objectionable odors and are 
unfit for human food (e.g., sour, musty, 
fermented, or decomposed odors) shall 
be denatured. 

<c> Frozen wTiites to be used in the 
production of dried albumen may be de¬ 
frosted at room temperature. All other 
whites shall be defrosted in accordance 
with paragraph (d) of this section. 

<d) Frozen whole eggs, whites, and 
yolks, and yolks may be tempered or 
Partially defrosted for not to exceed 48 
nours at a room temperature no higher 
tnan 40° F. or not to exceed 24 hours 
a room temperature above 40° F.; 
JTorided, That no portion of the de¬ 
frosted liquid shall exceed 50= F. while in 
or out of the container. 

Jl> Frozen eggs packed in metal con- 
mers may be placed in running cold 
dPf.- W ?- ter submersion to speed 


(2) The defrosted liquid shall be held 
at 40° F. or less, except for product to 
be pasteurized or stabilized by glucose 
removal as provided in § 59.530. De¬ 
frosted liquid shall not be held more than 
16 hours prior to processing or drying. 

(e) Sanitary methods shall be used in 
handling containers and removing egg 
product. 

(f) Crushers and other equipment used 
in defrosting operations shall be dis¬ 
mantled at the end of each shift and shall 
be washed, rinsed, and sanitized. 

(1) Where crushers are used intermit¬ 
tently, they shall be flushed after each 
use and again before being placed in use. 

(2) Floors and work tables shall be 
kept clean. 

§ 59.540 Spray process drying facilities. 

;&) Driers shall be of a continuous dis¬ 
charge type and so constructed and 
equipped to prevent an excess accumula¬ 
tion of powder in the drier, bags, and 
powder conveyors. 

(b) Driers shall be of approved con¬ 
struction and materials, with welded 
seams, and the surfaces shall be smooth 
to allow for thorough cleaning. 

(c) Driers shall be equipped with ap¬ 
proved air intake filters. 

(d) Air shall be drawn into the drier 
from sources free from foul-odors, dust, 
and dirt. 

(e) Indirect heat or the use of an ap¬ 
proved premixing device or other ap¬ 
proved devices for securing complete 
combustion in direct-fired units is re¬ 
quired. A premix-type burner, if used, 
shall be equipped with approved air filters 
at blower intake. 

(f) High pressure pump heads and lines 
shall be of stainless steel construction or 
equivalent which will allow for thorough 
cleaning. 

(g) Preheating units, if used, shall be 
of stainless steel construction or equiv¬ 
alent which will allow thorough cleaning. 

(h) Powder conveying equipment shall 
be so constructed as will facilitate 
thorough cleaning. 

<i) Sifters shall be constructed of an 
approved metal or metal lined interior. 
The sifting screens and frames shall be 
of an approved metal construction. Sift¬ 
ers shall be so constructed that accumu¬ 
lations of large particles or lumps of dried 
eggs can be removed continuously while 
the sifters are in operation. 

§ 59.542 Spray process drying opera¬ 
tions. 

(a) The drying room shall be kept in 
a clean condition and free of flies, in¬ 
sects. and rodents. 

(b) Low-pressure lines, high-pressure 
lines, high-and-low-pressure pumps, 
homogenizers, and pasteurizers shall be 
cleaned by acceptable in-place cleaning 
methods or dismantled and cleaned after 
use or as necessary when operations have 
been interrupted. 

(1) Spray nozzles, orifices, cores, or 
whizzers shall be cleaned immediately 
after cessation of drying operations. 

(2) Equipment shall be sanitized 
within 2 hours prior to resuming 
operations. 


(c) Drying units, conveyors, sifters, 
and packaging systems shall be cleaned 
whenever wet powder is encountered or 
when other conditions occur which would 
adversely affect the product. The com¬ 
plete drying unit, including sifters, con¬ 
veyors, and powder coolers shall be 
either wet washed or dry cleaned. A com¬ 
bination of wet washing and dry clean¬ 
ing of the complete drying unit shall not 
be permitted unless that segment of the 
unit to be cleaned in a different manner 
is completely detached or disconnected 
from the balance of the drying unit. 

(1) Sifters and conveyors used for 
other than dried albumen shall be 
cleared of powder when such equipment 
is no'; to be used for a period of 24 
hours or longer. 

(2) Collectors bags shall be cleaned as 
often as needed to maintain them in an 
acceptable clean condition. 

(d) Powder shall be sifted and the 
screen shall be replaced whenever torn 
or worn. 

(e) Accumulations or larger particles 
or lumps of dried eggs shall be removed 
from the sifter screens continuously. 

(f) All openings into the drier around 
ports, augers, high-pressure lines, etc., 
shall be closed to the extent possible dur¬ 
ing the drying operation to prevent en¬ 
trance of nonflltered air. 

(g) Openings into the drying unit 
shall be closed when the drier is not in 
use, except when the drying unit has been 
completely emptied of powder and wet 
washed. This includes, but is not limited 
to, openings for the air intake and ex¬ 
haust systems, nozzle openings, ports, 
augers, etc. 

§ 59.5-1-4 Spray process powder: defini¬ 
tions and requirements. 

(a) Definition of product. (1) “Pri¬ 
mary powder” is that powder which is 
continuously removed from the primary 
or main drying chamber while the drying 
unit is in operation. 

(2) “Secondary powder” is that pow¬ 
der which is continuously and automati¬ 
cally removed from the secondary cham¬ 
ber and/or bag collector chamber while 
the drying unit is in operation. 

(3) “Sweep-down powder” is that pow¬ 
der which is recovered in the brush-down 
process from the primary or secondary 
chamber and conveyors. 

(4) “Brush bag powder” is that pow¬ 
der which is brushed from the collector 
bags. 

(b) Secondary powder shall be con¬ 
tinuously discharged and mixed with the 
primary powder by methods approved by 
the Administrator. 

<<D Edible dried egg products, includ¬ 
ing edible ingredients which may be 
added to such dried products, may be 
dry-blended: Provided. That the blend¬ 
ing is done in a room as provided in 
§ 59.548 or in a closed blending system 
and in accordance with clean, sanitary 
practices and such procedures as may be 
prescribed by the Administrator. 

(d) Any edible dried egg powder may 
be reconstituted, repasteurized, and re¬ 
dried when accomplished in a clean, 
sanitary manner and in accordance with 
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such procedures as may be prescribed 
by the Administrator. 

(e) Edible dried egg powder obtained 
from the sweep down, screenings, brush 
bag (except for brush bag powder from 
albumen driers), and improperly dried or 
scorched powder shall be reconstituted, 
repasteurized, and redried. 

(f) Approximately the first and last 
175 pounds of powder from the main 
driers for each continuous operation shall 
be checked for improperly dried or 
scorched powder. 

§ 59.546 Albumen flake process dry ing 
facilities. 

(a) Drying facilities shall be con¬ 
structed in such a manner as will ;.llow 
thorough cleaning and be equipped with 
approved intake filters. 

(b) The intake air source shall be free 
from foul odors, dust, and dirt. 

(c) Premix-type burners, if used, shall 
be equipped with approved air filters at 
blower intake. 

(d) Fermentation tanks, drying pans, 
trays or belts, scrapers, curing racks, and 
equipment used for pulverized pan-dried 
albumen shall be constructed of approved 
materials in such a manner as will per¬ 
mit through cleaning. 

(e) Sifting screens shall be constructed 
of approved materials in such a manner 
as will permit thorough cleaning and be 
in accordance with the specifications for 
the type of albumen produced. 

§ 59.547 Albumen flake process drying 
operations. 

(a) The fermentation, drying, and cur¬ 
ing rooms shall be kept in a dust-free, 
clean condition and free of flies, insects, 
and rodents. 

(b) Drying units, racks, and trucks 
shall be kept in a clean and sanitary 
condition. 

<c) Drying pans, trays, belts, scrap¬ 
ers, or curing racks, if used, shall be 
kept in a clean condition. 

(d) Oils and waxes used in oiling dry¬ 
ing pans or trays shall be of edible quality. 

(e) Equipment used for pulverizing or 
sifting dried albumen shall be kept in a 
clean condition. 

§ 59.548 Dry ing, blending, packaging, 
and beat treatment rooms and 
facilities. 

(a) General. Processing rooms shall be 
maintained in a clean condition and free 
of flies, insects and rodents. The drying, 
blending, and packaging rooms shall be 
well-lighted and have ceilings and walls 
of a tile surface, enamel paint, or other 
w r ater-resistant material. 

(1) The floors shall be free from cracks 
or rough surfaces where water or dirt 
could accumulate. 

(2) The intersections of the walls and 
floor shall be impervious to water and 
the floor shall be sloped for adequate 
drainage. 

(3) Metal storage racks or cabinets 
shall be provided for storing of tools and 
accessories. 

(b) Dry blending of edible egg prod¬ 
ucts, including adding edible dry ingre¬ 
dients, and/or packaging of spray-dried 
products shall be done In a room separate 
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from other processing operations. Dry 
blending may also be done in other areas: 
Provided, That it is accomplished in an 
approved closed blending system. 

(1) Blending and packaging rooms for 
pasteurized products shall be provided 
with an adequate positive flow of ap¬ 
proved outside filtered air. 

(2) Blending and packaging equipment 
and accessories which come into contact 
with the dried product shall be of an ap¬ 
proved construction without open seams 
and of materials that can be kept clean 
and which will have no deleterious effect 
on the product. Service tables shall be of 
approved metal construction without 
open seams and surfaces shall be smooth 
to permit thorough cleaning. 

(3) Package liners shall be inserted in 
a sanitary manner, and equipment and 
supplies used in the operation shall be 
kept off the floor. 

(4) Utensils used in packaging dried 
eggs shall be kept clean at all times and 
whenever contaminated shall be cleaned 
and sanitized. When not in use, scoops, 
brushes, tampers, and other similar 
equipment shall be stored in sanitary 
cabinets or racks provided for tills 
purpose. 

(5) Automatic container fillers shall be 
of a type that will accurately fill given 
quantities of product into the containers. 
Scales shall be provided to accurately 
check the w r eight of the filled containers. 
All equipment used in mechanically 
packaging dried egg products shall be 
vacuum cleaned daily. 

(c) The heat treatment room shall be 
of an approved construction and be 
maintained in a clean condition. The 
room or rooms shall be of sufficient size 
so that product to be heat treated can be 
so spaced to assure adequate heat and air 
circulation. The room shall have an ade¬ 
quate heat supply and a continuous air 
circulation system. 

§ 59.549 Dried egg storage. 

Dried egg storage shall be sufficient to 
adequately handle the production of the 
plant and shall be kept clean, dry, and 
free from objectionable odors. 

§ 59.550 Washing and sanitizing room 
or area facilities. 

(a) This room or area shall be well 
lighted, and of sufficient size to permit 
operators to properly wash and sanitize 
all equipment at the rate required by the 
size of the operation. Adequate exhaust 
shall be provided to assure the prompt 
removal of odors and vapors and the air 
flow shall be away from the breaking 
room. If the washing and sanitizing is 
not done in a separate room, it shall be in 
an area well segregated from the break¬ 
ing areas and be well ventilated with air 
movement directed away from the break¬ 
ing operations so that odors and vapors 
do not permeate the breaking areas. 

(b) Ceiling and walls shall have a sur¬ 
face of tile, enamel, paint, or other 
water-resistant material. 

(c) Floors shall be adequately sloped 
for proper drainage, be free from cracks 
or rough surfaces where water and dirt 
could accumulate and the intersections 
with walls shall be impervious to water. 


§ 59.552 Cleaning and sanitizing ns 
quirements. 

(a) Cleaning. (1) Equipment used in 
egg processing operations which comes 
in contact with liquid eggs or exposed 
edible products shall be cleaned to 
eliminate organic matter and inorganic 
residues. This may be accomplished by 
any sanitary means but it is preferable 
(unless high pressure cleaning is used) 
to flush soiled equipment with clean cool 
water, dismantle it when possible, wash 
by brushing with warm water containing 
a detergent and followed by rinsing with 
water. It is essential to have the equip¬ 
ment surfaces thoroughly clean if effec¬ 
tive sanitizing is to be attained. 

(2) Equipment shall be cleaned with 
such frequency as is specified elsewhere 
under the sanitary requirements for the 
particular kind of operation and type of 
equipment involved. 

(3) CJ.P. (cleaned-in-place) shall be 
considered to be acceptable only if the 
methods and procedures used accomplish 
cleaning equivalent to that obtained by 
thorough manual washing and sanitizing 
of dismantled equipment. The National 
Supervisor shall determine the accept¬ 
ability of C.I.P. cleaning procedures and 
may require bacteriological tests and 
periodic dismantling of equipment as a 
basis for such determination. 

(b) Sanitizing. (1) Sanitizing shall be 
accomplished by such methods as ap¬ 
proved by the Administrator. 

(1) Chemicals and compounds used 
for sanitizing shall have approval prior 
to use by the Administrator. 

(ii) Sanitizing by use of hypochlorites 
or other approved sanitizing solutions 
shall be accomplished by subjecting the 
equipment surfaces to such sanitizing 
solutions containing a maximum strength 
of 200 p.pjn. of chlorine or its equiva¬ 
lent. These solutions shall be ch?n<?ed 
whenever the strength drops to 100 
p.p.m. or less of available chlorine or its 
equivalent. 

(2) Shell eggs which have been sani¬ 
tized and equipment which comes in 
contact with edible products shall be 
rinsed with clean water after sanit 5 zinn 
if other than hypochlorites are used as 
sanitizing agents unless otherwise ap¬ 
proved by the Administrator. 

§ 59.560 Health and hygiene of person¬ 
nel. 

(a) Personnel facilities, including 
toilets, lavatories, lockers, and dressing 
rooms shall be adequate and meet State 
and local requirements for food process¬ 
ing plants. 

(b) Toilets and dressing rooms shall 
be kept clean and adequately ventilates 
to eliminate odors and kept adequately 
supplied with soap, towels, and t^es. 
Toilet rooms shall be ventilated to t 
outside of the building. 

(c) No person affected with any com¬ 
municable disease in a, transnussime 
stage or a carrier of such disease, oi w* 
boils, sores, infected wounds, or 1 c 
bandages on hands shall be Permitted 
come in contact with eggs in any h 
with equipment used to process - 
eggs. 
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(d) Workers coming into contact with 
liquid or dried eggs, containers, or equip¬ 
ment shall wear clean outer uniforms. 

(e) Plant personnel handling exposed 
edible product shall wash their hands 
before beginning work, and upon return¬ 
ing to work after leaving the work room. 

d > Expectorating, or other unsanitary 
practices, shall not be permitted. 

(g) Use of tobacco in any form or the 
wearing of jewelry, nail polish, or per¬ 
fumes shall not be permitted in any area 
where edible products are exposed. 

(h) Hair nets or caps shall be prop¬ 
erly worn by all persons in breaking and 
packaging rooms. 

§ 59.570 Pasteurization of liquid eggs. 

(a) Pasteurization facilities. The fa¬ 
cilities for pasteurization of egg prod¬ 
ucts shall be adequate and of approved 
construction so that all products will be 
processed as provided for in this section. 
Pasteurization equipment for liquid 
egg product shall include a holding tube, 
an automatic flow diversion valve, ther¬ 
mal controls, and recording devices to 
determine compliance for pasteurization 
as set forth in paragraph (b) of this 
section. The temperature of the heated 
liquid egg product shall be continuously 
and automatically recorded during the 
process. 

(b) Pasteurizing operations . Every 
particle of all products must be rapidly 
heated to the required temperature and 
held at that temperature for the required 
minimum holding time as set forth in 
this section. The temperatures and hold¬ 
ing times listed in table I of this sec¬ 
tion are minimum. The product may 
be heated to higher temperatures and 
held for longer periods of time. Pasteuri¬ 
zation procedures shall assure complete 
pasteurization and prevent contamina¬ 
tion of the product 

Table I.— Pasteurization Requirements * 


Minim tun Minimum 
tempera* bolding 

Linuld ogg product ture time 

re air©- require¬ 
ments ments 


AlhuiuMt (without use of 

chemicals)__ 

Whote eg?.__ 

Whole egg blends (less than 2 
percent added nonegg in¬ 
gredients).. 

FortM whole egg and blends 
<34-38 percent egg solids, 2-12 
l>erc»nu added nonegg in¬ 
gredients)... 

S»U whole egg (with 2 percent 

or mere salt added)_ 

8urot whole egg (2-12 percent 

sugar added)... 

Plain yolk_ 


Sugar yolk (2 percent or more 

sugar added)... 




°F. 

Minutes 

134 

3.5 

132 

6.2 

110 

3.5 

142 

3.5 

140 

6. 2 

144 

3.5 

142 

6.2 

146 

3.5 

144 

& 2 

142 

3.5 

140 

6.2 

142 

3.5 

140 

6.2 

146 

3.5 

144 

6.2 

146 

3.5 

141 

6.2 


.Jnnf U : ,,rizatlon °fproducts not listed In this table 
ou be in accordance with paragraph (c) of this section. 


(c) Other methods of pasteurization 
may be approved by the National Super¬ 
visor when such treatments give equiv¬ 
alent effects to those specified in para¬ 
graph (b) of this section for those 
products or other products and results in 
a salmonella negative product. 

§ 59.575 Heal treatment of dried whites. 

Heat treatment of dried whites is an 
approved method for pasteurization and 
the product shall be heated throughout 
for such times and at such temperatures 
as w r ill result in salmonella negative 
product. 

(a) The product to be heat treated 
shall be held in the heat treatment room 
in closed containers and shall be spaced 
to assure adequate heat penetration and 
air circulation. Each container shall be 
identified as to type of product (spray 
or pan dried) and with the lot number or 
production code number. 

(b) The minimum requirements for 
heat treatment of spray or pan dried 
albumen shall be as follows: 

(1) Spray dried albumen shall be 
heated throughout to a temperature not 
less than 130° F. and held continuously 
at such temperature not less than 7 days 
and until it is salmonella negative. 

(2) Pan-dried albumen shall be heated 
throughout to a temperature of not 
less than 125* F. and held continuous 
at such temperature not less than 5 days 
and until it is salmonella negative. 

(3) Methods of heat treatment of 
spray-dried or pan-dried albumen, other 
than listed in subparagraphs (1) and (2) 
of this paragraph, may be approved by 
the National Supervisor upon receipt of 
satisfactory evidence that such methods 
will result in salmonella negative product. 

(c) Dried whites which have been heat 
treated in the dried form shall be sam¬ 
pled and analyzed for the presence of 
salmonella as required in § 59.580. 

(d) Records shall be maintained for 1 
year of the following: 

(1) Types of product; 

(2) Lot number; 

(3) Heat treatment room tempera¬ 
tures; 

(4) Product temperatures; 

(5) Length of time product is held in 
heat treatment room; 

(6) Results of all laboratory analyses 
made for the presence of salmonellae. 

(e) Dried whites processed and tested 
in accordance with all of the applicable 
requirements specified in this section 
may be labeled “Pasteurized.” 

Laboratory 

§ 59.580 Laboratory tests and analyses. 

The official plant, at their expense, 
shall make such tests and analyses to 
determine compliance with the Act and 
the regulations in this part. 

(a) Samples shall be drawn from 
liquid, frozen, or dried egg products and 
analyzed for compliance with the stand¬ 
ards of identity (if any) and with the 
product label. 


(b) To assure adequate pasteurization, 
pasteurized egg products and heat- 
treated dried egg whites shall be sam¬ 
pled and analyzed for the presence of 
salmonella in accordance with such 
sequence, frequency, and approved labo - 
ratory methods as prescribed by the Na¬ 
tional Supervisor. The samples of 
pasteurized egg products and heat- 
treated dried egg whites shall be drawn 
from the final packaged form. 

(c) Results of the analyses and tests 
shall be made available to the inspector. 

(d) USDA will draw confirmation sam¬ 
ples and submit them to a USDA labo¬ 
ratory at USDA’s expense to determine 
the adequacy of the plant’s tests and 
analyses. 

Exempted Egg Products Plants 
§ 59.600 Application for exemption. 

An application for exemption from the 
continuous inspection requirements 
must be made in writing on forms ap¬ 
proved by the Administrator and filed 
with the inspection service. 

§ 59.610 Criteria for exemption. 

Any plant processing egg products may 
qualify for exemption where: 

(a) The facility, operating procedures 
and practices, and sanitation meet the 
standards required for official egg prod¬ 
ucts plants as are contained in §§ 59.500- 
59.580, and such exempted plan shall 
thereafter be subject to other provisions 
applicable to official plants which shall 
include maintaining records such as pas¬ 
teurization temperatures and holding 
times, laboratory records, egg product 
testing procedures, and making all such 
records available for review. 

(b) The eggs received or used in the 
manufacture of egg products contain no 
more restricted eggs than are allowed by 
the official standards of United States 
consumer grades for shell eggs. 

§ 59.620 Authority of applicant. 

Proof of authority of any person 
applying for exemption from continuous 
inspection may be required by the 
Administrator. 

§ 59.630 Filing of application. 

An application for exemption shall be 
regarded as filed only when it has been 
filled in completely and signed by the 
applicant and has been received in the 
office of the inspection service. 

§ 59.610 Application for exemption; 
approval. 

Any person desiring to process and 
pack egg products pursuant to the ex¬ 
emption provision of the Act must receive 
approval of such plant, facilities, and op¬ 
erating procedures as an exempted plant. 
An application for exemption shall be ac¬ 
cording to the following: 

(a) Initial survey. When an applica¬ 
tion for exemption of a plant has been 
filed, a Supervisory Egg Products Inspec¬ 
tor will make a survey and inspection of 
the premises and plant to determine if 


No. 52—pt. n- 


FEDERAL REGISTER, VOL. 36, NO. 52—WEDNESDAY, MARCH 17, 1971 














5194 


PROPOSED RULE MAKING 


the facilities, methods of operation, and 
eggs received or used therein are suitable 
and adequate in accordance with: 

(1) Section 59.610; and 

(2) Such other administrative instruc¬ 
tions as may be issued, from time to time, 
by the Service and which are in effect 
at the time of the aforesaid survey and 
inspection. 

<b) Final survey and exemption ap¬ 
proval. Upon notification by the appli¬ 
cant for exemption that all the criteria 
for exemption required in § 59.610 are in 
effect and an initial survey has been per¬ 
formed. the applicant shall; 

(1) Submit drawings and specifica¬ 
tions in accordance with the same re¬ 
quirements as official plants as specified 
in § 59.146(b); 

(2) Submit labels for approval as 
specified in § 59.680; 

(3) Request a final survey be made by 
a Supervisory Egg Products Inspector to 
determine if the plant is constructed and 
the facilities are installed in accordance 
with the approved drawings and the 
regulations in this part. 

The plant will be approved for exemp¬ 
tion only when all the requirements of 
this section have been met. 

§ 59.650 Exempted plant registration 
number. 

Each plant processing egg products 
which receives the Administrator's ap¬ 
proval for exemption shall be assigned an 
“Exempted Registration Number” at the 
time the exemption approval is provided. 

§ 59.660 Inspection of exempted plants. 

Duly authorized representatives of the 
Administrator shall make such periodic 
inspections of exempted plants and rec¬ 
ords thereof as the Administrator may 
require to ascertain if any of the provi¬ 
sions of the Act or these regulations 
applicable to exempted plants have been 
violated. Such representatives shall be 
afforded access, at any reasonable time, 
to any plant or place of business subject 
to inspection under the provisions of the 
Act. 

§ 59.670 Termination of exemption. 

The Administrator may suspend or 
terminate any exemption if the criteria 
for exemption required in § 59.610 are 
not being met. In addition, if any viola¬ 
tion has been committed, the applicable 
penalties provided in this part may be 
enforced as provided in the Act. 

§ 59.680 Approval of labeling for egg 
products processed in exempted egg 
products processing plants. 

(a) The labels for egg products which 
are capable for use as human food shall 
be submitted to the Administrator for 
approval. The submission and approval 
shall be the same as for official plants 
as required in § 59.411 except the labels 
or containers shall not bear official 
identification. 

<b) The label or container shall legibly 
and conspicuously bear the statement: 
“Exempted-E.P.I.A. Registration No. 
-” The registration number shall be 


that assigned to the exempted plant as 
provided in § 59.650. 

Registration of Shell Egg Handlers 
§ 59.690 Persons required to register. 

Shell egg handlers, except for pro- 
ducers-packers with an annual egg pro¬ 
duction from a flock of 3,000 hens or less, 
who grade and pack eggs for the ultimate 
consumer (e.g., household, restaurants, 
institutions, food manufacturers, etc.), 
are required to furnish their name and 
place of business on forms provided by 
the U.S. Department of Agriculture. 
Completed forms shall be sent to the 
addressee indicated on the form. 

Inspection and Disposition of 
Restricted Eggs 

§ 59.700 Prohibition on disposition of 
restricted eggs. 

(a) No person shall buy, sell, or trans¬ 
port, or offer to buy or sell, or offer or 
receive for transportation in any busi¬ 
ness in commerce any restricted eggs, ex¬ 
cept as authorized in §§ 59.100 and 59.720. 

(b) No egg handler shall possess any 
restricted eggs, except as authorized in 
§§ 59.100 and 59.720. 

(c) No egg handler shall use any re¬ 
stricted eggs in the preparation of hu¬ 
man food, except as provided in §§ 59.100 
and 59.720. 

§ 59.720 Disposition of restricted eggs. 

(a) Eggs classified as checks, dirty 
eggs, incubator rejects, inedibles, leakers, 
or loss shall be disposed of by one of the 
following methods at point of segrega¬ 
tion: 

(1) By destruction in a manner ap¬ 
proved by the Administrator, 

(2) By denaturing as described in 
§ 59.504(c) and labeling as required in 
§§ 59.840 and 59.860, and 

(3) By satisfactory identification as 
specified in §§ 59.800 and 59.860. Re¬ 
stricted eggs may be shipped directly or 
indirectly for use as other than human 
food. Checks and dirties may be shipped 
directly or indirectly to an official egg 
products plant for segregation and proc¬ 
essing. Inedibles, loss, and incubator re¬ 
jects shall not be intermingled in the 
same containers with checks or dirties. 

(b) Eggs which are packed for con¬ 
sumer use (e.g., households, restaurants, 
and institutions, food manufacturers, 
etc.) and which have been found to ex¬ 
ceed the tolerance for restricted eggs per¬ 
mitted in the official standards for U.S. 
consumer grades shall be identified as 
required in §§ 59.800 and 59.860 and shall 
be shipped directly or indirectly; 

(1) To an official egg products plant 
for proper segregation and processing; or 

(2) Be regraded so that they comply 
with the official standards; or 

(3) For use as other than human food. 

<c) Records shall be maintained as 

provided in § 59.200 to assure proper 
disposition. 

§ 59.760 Inspection of egg handlers. 

Duly authorized representatives of the 
Administrator shall make such periodic 


inspection of egg handlers and their rec¬ 
ords as the Administrator may require to 
ascertain if any of the provisions of the 
Act or these regulations applicable to 
such egg handlers have been violated 
Such representatives shall be afforded 
access, at any reasonable time, to any 
place of business or plant subject to in¬ 
spection under the provisions of the Act. 

Identification of Eggs and Egc Prod. 

ucts not Intended for Human Con. 

sumption 

§ 59.800 Identification of restricted 
eggs. 

The shipping container of such eggs 
shall be determined to be satisfactorily 
identified if such container bears the 
packer's name and address, the quality 
of the eggs in the container (e.g., dirties 
checks, inedibles, or loss), or the state¬ 
ment “Restricted Eggs—For Processing 
Only in an Official USDA Egg Products 
Processing Plant,” for checks or dirties 
or “Restricted Eggs—Not to be Used as 
Human Food,” for inedibles, loss, and 
incubator rejects. The size of the letters 
of the identification wording shall be as 
required in § 59.860. 

§ 59.840 Identification of inedible, un* 
wholesome, or adulteruted egg 
products. 

All inedible, unwholesome, or adult¬ 
erated egg products shall be identified 
with the name and address of the proc¬ 
essor. the words “Inedible Egg Prod¬ 
ucts—Not to be Used as Human Food.” 

§ 59.860 Size of identification wording. 

The letters of the identification word¬ 
ing shall be legible, conspicuous and at 
least one inch (1") in height. 

Import 

§ 59,900 Requirements for importation 
of egg products or restricted egg" into 
the United States. 

(a) Egg products and restricted eggs 
may be imported into the United States 
from any foreign country only in ac¬ 
cordance with these regulations. The 
term “United States” means any State 
of the United States, the Commonwealth 
of Puerto Rico, the Virgin Islands of the 
United States, and the District of Co¬ 
lumbia. The importation of any egg or 
egg product in violation of the regula¬ 
tions of this part is prohibited. 

(b) All such imported articles shall 
upon entry into the United States be 
deemed and treated as domestic articles 
and be subject to the other provisions 
of the Act, these regulations in this part 
and other Federal or State requirements. 

§ 59.905 Importation of restricted eggj 
or eggs containing more restricted 
eggs than permitted in the official 
standards for U.S. consumer grades* 

(a) No containers of restricted eggs 
other than checks or dirties shall be im¬ 
ported into the United States. The ship¬ 
ping containers of such eggs shall be 
identified with the name, address, ana 
country of origin, and the quality of the 
eggs (e.g., checks, or dirties) preceded 
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bv the word “Imported” or the statement 
"imDorted Restricted EggSr-For Proc- 
Only in an Official USDA Plant,” 
or “Restricted Eggs—Not to be Used 
as Human Food.” Such identification 
shall be legible, conspicuous, in letter at 
least 1 inch in height 
(b) Eggs which are imported for use 
as human food and upon entry are found 
to contain more restricted eggs than per¬ 
mitted in the official standards for U.S. 
consumer grades shall be refused entry 
and returned to the importing country 
or be conspicuously and legibly identi¬ 
fied as “Imported Restricted Eggs” and 
be sent directly under official seal: (1) 
To a place where there they may be re¬ 
graded to comply with the official U.S. 
standards for consumer grades: (2) to an 
official USDA egg products processing 
plant; or (3) to be used as other than 
human food. 


§59.910 Eligibility of foreign countries 
for importation of egg products into 
the United States, 

(a) Whenever it is determined by the 
Administrator that the system of egg 
products inspection maintained by any 
foreign country is such that the egg prod¬ 
ucts produced in such country are proc¬ 
essed, labeled, and packaged in accord¬ 
ance with, and otherwise comply with, 
the standards of the Act and these regu¬ 
lations including, but not limited to the 
same sanitary, processing, facility re¬ 
quirements, and continuous Government 
inspection as required in §§ 59.500 
through 59.580 applicable to inspected 
articles produced within the United 
States, notice of that fact will be given by 
listing the name of such foreign country 
in paragraph (b) of this section. There¬ 
after, egg products from the countries so 
listed shall be eligible, subject to the pro¬ 
visions of this part and other applicable 
laws and regulations, for importation 
into the United States. Such products 
to be imported into the United States 
from these foreign countries must meet, 
to the extent applicable, the same stand¬ 
ards and requirements that apply to 
comparable domestic products as set 
forth in the regulations. Egg products 
from foreign countries not listed herein 
are not eligible for importation into the 
United States, except as provided by 
§ 59.960. In determining if the inspection 
system of a foreign country is the equiv¬ 
alent of the system maintained by the 
United States, the Administrator shall 
review the inspection regulations of the 
foreign country and make a survey to de¬ 
termine the manner in which the in¬ 
spection system is administered within 
the foreign country. The survey of the 
foreign inspection system may be ex¬ 
pedited by payment by the interested 
Government agency in the foreign 
country of the travel expenses in¬ 
curred in making the survey. After ap¬ 
proval of the inspection system of a 
foreign country, the Administrator may, 
as often and to the extent deemed neces¬ 
sary. authorize representatives of the 
department to review the system to de- 
ermine that it is maintained in such a 
manner as to be the equivalent of the 


system maintained by the United States. 

(b) It has been determined that each 
of the following foreign countries main¬ 
tain an egg products inspection system 
that is the equivalent of the system 
maintained by the United States: 

§ 59.915 Foreign inspection certificate 
required. 

(a) Egg products. (1) Except as pro¬ 
vided in § 59.960, each consignment of 
egg product, as defined in this part, im¬ 
ported into the United States from a 
foreign country shall be accompanied by 
a foreign inspection certificate contain¬ 
ing the following information: 

Foreign Egg Product Inspection 
Certificate 

Place--- 

City Country 

Date: -• 

I hereby certify that the egg products 
herein described were produced from shell 
eggs and/or egg products which were edible, 
wholesome, unadulterated, and otherwise fit 
lor human food, and that such egg products 
are edible, wholesome, unadulterated, and 
otherwise fit for human food, and have not 
been treated with and do not contain any 
ingredient or chemical not permitted by the 
regulations governing the inspection of egg 
products of the UJ3. Department of Agricul¬ 
ture, filed with me. and that said egg prod¬ 
ucts have been processed under approved 
continuous Inspection In accordance with 
said regulations in this country: 

Kind of Number 

product of packages Weight 


Identification marks on containers-- 

Consignor- 

Address - 

Name, address, and plant number of proc¬ 
essing plant: 


Consignee- 

Destination_ 

Shipping marks- 

(Signature)- 

(Name of Government 
official authorized to 
Issue Inspection cer¬ 
tificates for egg 
products exported to 
the United States) 


(Official title).. 

(b) Shell eggs. (1) Except as provided 
in § 59.960, each consignment containing 
shell eggs received into the United States 
from a foreign country shall be accom¬ 
panied with a foreign inspection cer¬ 
tificate containing the following infor¬ 
mation: 

Foreign Shell Egg Inspection Certificate 

Place--- 

(City) (Country) 

Date--- 

I hereby certify that the aheU eggs herein 
described have been Inspected In accordance 
with the official United States standards for 
shell eggs, filed with me, that the quality or 


description of such shell eggs is true and 
accurate, and that such shell eggs do not con¬ 
tain or have not been subjected to a chemi¬ 
cal or ingredient which Is not permitted by 
the regulations of the United States: 

Number 

Quality or description of cases 


Identification marks on containers_ 

Consignor_ 

Address_ 

Consignee_ 

Destination___ 

Shipping marks_ 

(Signature)_ 

(Name of Government 
official authorized 
to Issue Inspection 
certificates for 
shell eggs exported 
to the United States) 
(Official title). 

§ 59.920 Importer to make application 
for inspection of imported eggs and 
egg products. 

Each person importing any eggs or 
egg product shall make application for 
inspection upon C&MS Form PY-222— 
Import Request,, Eggs and Egg Products, 
to the Chief, Grading Branch, Poultry 
Division, Consumer and Marketing Serv¬ 
ice, U.S. Department of Agriculture, 
Washington, D.C. 20250, or to the Poultry 
Division, Grading Branch office at the 
port where the product is to be offered 
for importation. Application shall be 
made as long as possible prior to the 
arrival of each consignment of product, 
except in the case of product exempted 
from inspection by § 59.960. Each appli¬ 
cation shall state the approximate date of 
product arrival in the United States, the 
name of the ship or other carrier, the 
country from which the product was 
shipped, the destination, the quantity 
and class of product, whether fresh, 
frozen, or dried, and the point of first 
arrival in the United States. 

§ 59.925 Inspection of imported eggs 
and egg products. 

(a) Except as provided in § 59.960, 
eggs and egg products offered for impor¬ 
tation from any foreign country shall be 
subject to inspection in accordance with 
established inspection procedures, in¬ 
cluding the examination of the labeling 
information on the containers, by an 
inspector before the product shall be 
admitted into the United States. Im¬ 
porters will be advised of the point where 
inspection will be made,* and In case of 
small shipments (less than carload lots), 
the importer may be required to move 
the product to the location of the nearest 
inspector. 

(b) Inspectors may take samples, 
without cost to the United States, of any 
product offered for importation which is 
subject to analysis or quality determina¬ 
tion, except that samples shall not be 
taken of any product offered for impor¬ 
tation under § 59.960, unless there is 
reason for suspecting the presence 
therein of a substance in violation of that 
section. 
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§ 59.930 Imported eggs and egg prod¬ 
ucts ; retention in customs custody; 
delivery under bond; movement 
prior to inspection; sealing; han¬ 
dling; facilities, and assistance. 

(a) No eggs or egg products required 
by this part to be inspected shall be 
released from customs custody prior to 
inspection, but such product may be 
delivered to the consignee, or his agent, 
prior to inspection if the consignee shall 
furnish a bond, in the form prescribed 
by the Secretary of the Treasury, con¬ 
ditioned that the product shall be re¬ 
turned, if demanded, to the collector of 
the port where the same is offered for 
clearance through customs. 

(b) Notwithstanding paragraph (a) of 
this section, no product required by this 
part to be inspected shall be moved prior 
to inspection from the port of arrival 
where first unloaded, and if arriving by 
water from the wharf where first un¬ 
loaded at such port, to any place other 
than the place designated in accordance 
with this part as the place where the 
same shall be inspected; and no product 
shall be conveyed in any manner other 
than in compliance with this part. 

(c) Means of conveyance or packages 
In which any product is moved in accord¬ 
ance with this part, prior to inspection, 
from the port or wharf where first un¬ 
loaded in the United States, shall be 
sealed with special import seals of the 
U.S. Department of Agriculture or other¬ 
wise identified as provided herein, unless 
already sealed with customs or consular 
seals in accordance with the customs reg¬ 
ulations. Such special seals shall be af¬ 
fixed by an inspector or, if there is no 
inspector at such port, by a customs of¬ 
ficer. In lieu of sealing packages, the car¬ 
rier or importer may furnish and attach 
to each package of product a warning 
notice on bright yellow paper, not less 
than 5x8 inches in size, containing the 
following legend in black type of a con¬ 
spicuous size: 

(Name of Truck Line or Carrier) 

Notice 

This package of-must be de¬ 

livered intact to an inspector of the Poultry 
Division, U.S, Department of Agriculture. 

Warning 

Failure to comply with these instructions 
will result in penalty action being taken 
against the holder of the customs entry bond. 

If the product is found to be acceptable 
upon inspection, the package will be marked 
“Approved for Import Under E.PXA" and 
this warning notice defaced. 

(d) No person shall affix, break, alter, 
deface, mutilate, remove, or destroy any 
special import seal of the U.S. Depart¬ 
ment of Agriculture, except customs of¬ 
ficers or inspectors or as provided in 
paragraph (f) of this section. 

(e) No product shall be removed from 
any means of conveyance or package 
sealed with a special impart seal of the 
U.S. Department of Agriculture, except 
under the supervision of an inspector or 
a customs officer, or as provided in para¬ 
graph (f) of this section. 


(f) In case of a wreck or similar ex¬ 
traordinary emergency, the special im¬ 
port seal of the U.S. Department of Agri¬ 
culture on a car, truck, or other means of 
conveyance may be broken by the carrier 
and, if necessary, the articles may be re¬ 
loaded into another means of conveyance 
for transportation to destination. In all 
such cases, the carrier shall immediately 
report the facts by telegraph to the Chief 
of the Grading Branch. 

(g) The consignee or his agent shall 
provide such facilities and assistance as 
the inspector may require for the inspec¬ 
tion and handling and marking of prod¬ 
ucts offered for importation. 

§ 59.935 Means of conveyance and 
equipment used in handling eggs and 
egg products to he maintained in sani¬ 
tary condition. 

Compartment of boats, railroad cars, 
and other means of conveyance trans¬ 
porting any product to the United States, 
and all chutes, platforms, racks, tables, 
tools, utensils, and all other devices used 
in moving and handling such product of¬ 
fered for importation, shall be main¬ 
tained in a sanitary condition. 

§ 59.940 Marking of egg# and egg prod¬ 
ucts offered for importation. 

Eggs and egg products which upon in¬ 
spection are found to be acceptable for 
importation into the United States shall 
be marked “Approved for Import Under 
E.P.I.A.” Products which are inspected 
and rejected shall be marked “U.S. Re¬ 
fused Entry.” Such marks shall be ap¬ 
plied to the shipping containers. 

§ 59.945 Foreign eggs and egg products 
offered for importation: reporting of 
findings to customs handling of prod¬ 
ucts refused entry. 

(a) Inspectors shall report their find¬ 
ing to the collector of customs at the port 
where products are offered for entry, 
and shall request the collector to refuse 
entry to eggs or egg products which are 
marked or designated “U.S. Refused En¬ 
try” or otherwise are not in compliance 
with these regulations. Unless such prod¬ 
ucts are exported by the consignee within 
a time specified by the collector of cus¬ 
toms (usually 30 days), the consignee 
shall cause the destruction of such 
products for human food purposes under 
the supervision of an inspector. If prod¬ 
ucts are destroyed for human food pur¬ 
poses under the supervision of an in¬ 
spector, he shall give prompt notice 
thereof to the collector of customs. 

(b) Consignees shall, at their own ex¬ 
pense, return immediately to the collector 
of customs, in means of conveyance or 
packages sealed with the special import 
seal of the U.S. Department of Agricul¬ 
ture, any eggs or egg product received by 
them under this part which is marked or 
designated “U.S. Refused Entry,” or 
which in any respect does not comply 
with this part. 

(c) Except as provided in § 59.930(a), 
no person shall remove or cause to be 


removed from any place designated as 
the place of inspection, any eggs or erc 
products which the regulations require to 
be marked in any way, unless the same 
has been clearly and legibly Marked in 
compliance with this part. 

§ 59.950 Labeling of containers of I 
or egg products for importation. ' 

(a) Immediate containers of product 
offered for importation shall bear a label 1 
printed in English, showing; (i) the 
name of product; (2) the name of the 
country of origin preceded by the words 
“Product of,” which statement shall ap- 
pear immediately under the name of the 
product; (3) the grade and size of shell 

eggs; (4) for egg products, the word Tn- 

grediants” followed by a list of the in-1 
gredients in order of descending propor¬ 
tions; (5) the name and place of business 
of manufacturer, packer or distributor,' 
qualified by a phrase which reveals the 
connection that such person has with 
the product; (6) an accurate statement 
of the quantity; (7) the inspection mark 
of the country of origin; and (8) the 
plant number of the plant at which the 
egg product was processed and/or 
packed. 

(b) The labels shall not be false or 
misleading in any respect. 

§59.955 Labeling of shipping contain- 1 
ere of eggs or egg product* forj 
importation. 

(a) Shipping containers of foreign I 
product which are shipped to the United | 
States shall bear in a prominent and legi¬ 
ble manner the true name of the product | 
the name of the country of origin, the 
plant number of the plant in which the 
egg product was processed and/or packed 
and the inspection mark of the countiy 
of origin, the quality for shell eggs, ex-1 
cept as required in § 59.905 of this part. 
Labeling on shipping containers shall be 
examined at the time of inspection in the 
United States, and if found to be false 
or misleading, the product shall be re¬ 
fused entry. 

(b) In the case of products which are 
not in compliance solely because of mis¬ 
branding, such products may be brought 
into compliance with the regulations 
only under the supervision of an 
authorized representative of the Ad¬ 
ministrator. 

§ 59.960 Small importations for <*on. 
signee’s personal use, cli5pla?» ^ 
laboratory analysis. 

Any eggs or egg products which are 
offered for importation, exclusively w* 
the consignee's personal use, display, o 
laboratory analysis, or not for sale on 
distribution; which is sound. healtim 
wholesome, and fit for human food; an 
which is not adulterated and does no 
contain any substance not permitted ) 
the Act or regulations may be admit e 
into the United States without a foreign 
inspection certificate. Such product 


not required to be inspected upon 


arrival 


In the United States and may be sl«ppe« 
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to the consignee without further restric¬ 
tion under this part: Provided, That the 
Department may, with respect to any 
specific importation, require that the 
consignee certify that such product is 
exclusively for the consignee’s personal 
use, display, or laboratory analysis and 
not for sale or distribution. 

§ 59.96S Keturncd United Slates in¬ 
spected and marked products; not 
importation*. 

Products which have been inspected 
by the United States Department of 


Agriculture and so marked, and which 
are returned from foreign countries are 
not importations within the meaning of 
this part. Such returned shipments shall 
be reported to the Administrator by 
letter. 

§ 59.970 Charges for storage, cartage, 
and labor with respect to products im¬ 
ported contrary to the Act. 

All charges for storage, cartage, and 
labor with respect to any product which 
is imported contrary to this part shall 
be paid by the owner or consignee, and 


in default of such payment shall con¬ 
stitute a lien against such product and 
any other product thereafter imported 
under the Act by or for such owner or 
consignee. 

Signed at Washington, D.C., this 8th 
day of March 1971. 

G. R. Grange, 
Deputy Administrator , 
Marketing Services . 

[FR Doc.71-3459 Filed 3-lG-71;8:45 amj 
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GOVERNMENT 
ORGANIZATION MANUAL 

1970/71 presents essential information about Government agencies (up¬ 
dated and republished annually). Describes the creation and authority, organization, 
and functions of the agencies in the legislative, judicial, and executive branches. This 
handbook is an indispensable reference tool for teachers, students, librarians, researchers, 
businessmen, and lawyers who need current official information about the U.S. Govern¬ 
ment. The United States Government Organization Manual is the official guide to the 
functions of the Federal Government, published by the Office of the Federal Register, GSA. 


$ 3 


.00 

per copy. Paperbound, with charts 


Order from Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402 






















































